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A.  S.  Richardson  v.  City  of  St.  Albans. 

January  Term,  1899. 
Preaent :  Taft,  C.  J.,  Rowbll,  Munbon,  Stabt,  Thompbon  and  Watson,  J  J. 

Opinion  filed  August  31,  1899. 

Taxation — Exemption  of  capital  of  corporation  exempts  shares  of  stock.  If  a 
town  Yotes  to  exempt  the  capital  of  a  manufacturing  corporation  from 
taxation  under  the  provisions  of  V.  S.  365,  the  shares  of  its  stockholders 
are  thereby  exempted. 

Taxation — Shares  exempt  by  municipal  vote  deducted  from  offset.  Under  V.  S. 
411.  providing  for  the  deduction  from  any  offset  claimed  by  a  taxpayer 
of  the  amount  of  stock  and  bonds  held  by  him  **  exempt  from  taxation 
by  the  laws  of  this  State",  shares  of  stock  exempt  by  virtue  of  a  muni- 
cipal vote  authorized  by  a  law  of  the  State  must  be  deducted. 

Assumpsit.  Franklin  County,  September  Term,  1898,  Tyler^ 
J.,  presiding.  Trial  by  court.  Judgment  for  defendant. 
Plaintiff  excepted. 

The  case  vcras  tried  upon  the  following  stipulation  :  ^'  The 
only  question  involved  in  this  case  is  vsrhether  the  listers  of  de- 
fendant City  were  authorized  under  the  law  to  deduct  from  debts 
owing  by  the  plaintiff,  shares  of  par  value  stock  owned  by  him 
in  the  Fletcher  Qranite  Co.,  a  corporation  that  was  exempted 
from  taxation  by  a  vote  of  the  Town  and  Village  of  St.  Albans, 
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for  a  term  of  years  not  yet  expired,  under  sec.  365,  V.  S.,  which 
votes  of  exemption  were  prior  to  the  organization  of  the  City, 
and  covered  all  capital  of  said  company,  before  deducting  said 
debts  from  personal  estate  to  be  listed  for  taxation.  If  the  listers 
were  not  authorized  to  make  such  deduction,  the  plaintiff  is  enti- 
tled to  recover  $165.64  and  costs.  If  they  were  authorized  to 
make  such  deduction  the  defendant  is  entitled  to  recover  its 
costs." 

K  W.  McGettrick  for  the  plaintiff. 
Wilson  <&  Sail  for  the  defendant. 

MuNsoN,  J.  Section  362  of  the  Vermont  Statutes  provides 
that  certain  property  therein  specified  **  shall  be  exempt  from 
taxation,"  and  the  list  given  includes  shares  of  stock  in  corpora- 
tions out  of  the  State  and  stock  in  railroad  corporations  in  the 
State.  Section  365  provides  that  certain  manufacturing  estab- 
lishments, and  all  capital  and  personal  property  used  in  their 
business,  may  be  exempted  from  taxation  for  a  term  of  years  "  if 
the  town  so  votes."  Section  411  provides  that  in  determining 
the  grand  list  of  a  tax-payer  the  listers  shall  deduct  from  any 
offset  claimed  by  the  tax-payer  on  account  of  his  indebtedness, 
the  aggregate  amount  of  his  United  States  government  bonds  and 
other  stocks  and  bonds  "exempt  from  taxation  by  the  laws  of 
this  State."  The  defendant's  listers  reduced  the  plaintiff's  offset 
by  the  amount  of  his  stock  in  the  Fletcher  Qranite  Company,  a 
corporation  exempted  from  taxation  by  the  vote  authorized  by 
sec.  365.  The  plaintiff  insists  that  this  reduction  of  his  offset 
was  illegal ;  claiming  in  the  first  place  that  the  vote  authorized 
by  sec.  365  does  not  exempt  the  stock  of  a  shareholder,  and 
claiming  further  that  if  it  does,  the  stock  is  not  exempted  "  by 
the  laws  "  of  the  State  within  the  meaning  of  sec.  411. 

It  is  said  that  the  capital  used  in  the  business  of  a  corpora- 
tion is  not  the  stock  itself,  but  the  avails  derived  from  a  sale  of 
it ;  that  when  stock  is  issued  it  passes  from  the  control  of  the 
corporation,  and  becomes  the  individual  property  of  the  different 
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stockholders ;  and  that  consequently  an  exemption  of  the  capital 
of  the  corporation  does  not  relieve  its  stockholders  from  a  taxa- 
tion of  their  shares.  But  we  think  this  distinction,  however 
properly  it  might  be  taken  in  disposing  of  some  questions,  can- 
not be  maintained  in  determining  this  question  of  exemption.  It 
is  clear  that  an  exemption  of  the  working  capital  of  a  corpora- 
tion would  not  afford  the  relief  intended,  if  all  its  stock  was  taxed 
to  the  individual  stockholders.  The  capital  of  the  corporation 
and  the  shares  of  its  stockholders  are  different  forms  of  the  same 
thing.  There  is  no  value  to  the  stock  independent  of  the  prop- 
erty which  it  represents.  The  property  of  the  corporation  is  the 
property  of  the  stockholders  who  compose  it,  and  the  shares  held 
by  each  represent  his  interest  in  the  corporate  assets.  It  seems 
clear  that  for  the  purposes  in  hand  the  capital  of  the  corporation 
and  the  shares  of  the  individual  members  must  be  treated  as 
identical,  and  that  an  exemption  of  the  capital  carries  with  it  an 
exemption  of  the  individual  holding.  This  view  is  in  line  with 
sec.  383,  which  provides  that  in  assessing  stockholders  for  stock 
m  a  manufacturing  corporation  the  amount  shall  be  reduced  by 
the  value  of  the  real  and  personal  property  taxed  to  the  corpora- 
tion. The  question  presented  has  not  before  this  been  brought 
to  decision  in  this  State,  but  it  has  been  repeatedly  held  in  other 
jurisdictions  that  when  the  charter  of  a  corporation  exempts  it 
from  taxation,  the  shares  held  by  its  stockholders  are  also  ex- 
empt.    Cooley  on  Taxation,  168. 

But  the  plaintiff  claims  further  that  if  the  vote  authorized 
by  sec.  365  was  effective  to  exempt  his  stock  from  taxation,  it 
was  not  exempted  from  taxation  by  the  laws  of  the  State  within 
the  meaning  of  that  term  as  used  in  sec.  411.  It  is  said  that 
there  is  a  plain  distinction  between  property  exempt  from  taxa- 
tion by  the  laws  of  the  State,  and  property  exempted  from  taxa- 
tion by  a  municipal  vote  authorized  by  the  law  of  the  State ;  and 
that  certain  classes  of  stock  having  been  directly  exempted  by 
sec.  362,  the  language  of  sec.  411  must  be  held  to  refer  to  that 
stock.     It  is  certain  that  exempted  property  may  be  separated 
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into  two  claeses  by  the  distinction  suggested,  but  we  think  it  is 
apparent  that  the  Legislature  used  the  term  in  question  in  a  sense 
inclusive  of  both.  The  provision  was  designed  to  preclude  the 
benefit  of  offset  to  the  extent  of  a  benefit  derived  from  non-tax- 
ation. No  reason  occurs  to  us  for  supposing  that  the  Legislature 
intended  to  distinguish  between  the  two  methods  of  exemption. 
For  the  purposes  of  the  enactment  it  was  immaterial  whether 
the  exemption  was  effected  by  its  direct  vote  or  by  the  vote  of 
some  body  to  which  it  had  delegated  its  authority.  The  phrase 
in  question  might  well  be  used  as  covering  both ;  for  the  exemp- 
tion, by  whichever  method  conferred,  is  by  virtue  of  the  law  of 
the  State. 

Judgment  affirmed. 


Eugene  Putnam  v.  T.  F.  McDonald. 

October  Term,  1898. 

Present :  Rowell,  Tyler,  Munson,  Start  and  Thompson,  JJ. 

Opinion  filed  August  31,  1899. 

BiU  of  Bale — Receipted  statement  of  cuxount.  A  dated  instrument  the  sub- 
stance of,  which  was,  *'E.  P.  Putnam  to  T.  F.  McDonald,  Dr.  one  bicy- 
cle, $47.50.  Paid,  T.  F.  McDonald  '',18  not  a  bill  of  sale,  but  a  receipt- 
ed statement  of  account. 

Oral  evidence  admissible — Such  being  the  character  of  the  instrument  oral 
evidence  was  admissible  to  show  a  warranty. 

Casb  fob  false  wabsakty  in  the  sale  of  a  bicycle.  Plea, 
general  issue.  Windsor  County,  May  Term,  1898,  liosSj  C.  J. 
presiding.  Trial  by  jury.  Verdict  directed  for  the  defendant. 
Judgment  on  verdict.     Plaintiff  excepted. 
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The  plaintiff  purchased  of  the  defendant  a  bicycle  and  took 
from  him  at  the  time  of  the  sale  the  following  written  instm- 
ment: 

"Terms  Cash.  Lndlow,  Vt.,  Jnly  27, 1896. 

Mr.  E.  P.  Pntnam 

To  T.  F.  McDopald,  Dr. 

Dealer  in 
Hardware,  plumbing,  iron,  steel,  cordage,  cutlery,  glass,  wooden- 
ware,  paints,  oils,  doors,  sash  and  blinds. 

1  Bicycle  $47.50 

Paid,  July  27, 1896. 

T.  F.  McDonald. 

The  plaintiff  offered  oral  evidence  of  a  warranty  by  the  de- 
fendant at  the  time  of  the  sale,  which  was  excluded. 

Gilbert  A.  Davis  and  Edward  R.  Buck  for  the  plaintiff. 

TT.  W.  Stickney  and  J.  G.  Sargent  for  the  defendant. 

MuNsoN  J.  It  has  been  repeatedly  declared  by  this  court 
that  the  rule  which  prohibits  the  introduction  of  parol  evidence 
to  vary  a  written  contract  is  applicable  to  bills  of  sale  in  the 
Qsnal  form,  and  in  the  first  case  where  the  rule  was  thus  applied 
it  was  held  to  exclude  proof  that  the  property  sold  was  warranted. 
Reed  v.  Wood,  9  Vt.  285.  But  it  is  clear  that  if  the  writing 
lacks  the  requisites  of  a  bill  of  sale,  and  amounts  only  to  a  re- 
ceipt, the  rule  is  not  applicable,  and  the  warranty  may  be  shown. 
Rob.  Dig.  302,  sec.  449 ;  4  A.  &  E.  Ency.  Law,  2nd  Ed.  569. 
So  the  question  for  consideration  is  whether  the  writing  taken 
by  the  plaintiff  is  to  be  regarded  as  a  bill  of  sale. 

A  bill  of  sale  is  a  writing  evidencing  the  transfer  of  personal 
property  from  one  person  to  another.  The  nature  of  the  writing 
would  seem  to  require  that  it  contain  some  statement  of  the  fact 
of  transfer.  We  think  it  will  be  found  that  all  the  informal 
writings  treated  by  our  court  as  bills  of  sale  referred  to  the  prop- 
erty as  having  been  "bought."    Heed  v.    Woody  9    Vt.  285; 
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Waaan  v.  Sawe^  16  Vt.  525  ;  Edwards  v.  Golding^  20  Vt.  30; 
Dama  v.  Bradley^  24  Vt.  56  ;  Zinsley  v.  Lovely,  26  Vt.  123 ; 
Sanham  t.  Chittenden,  27  Vt.  171.  It  was  said  in  Houghton  v. 
Carpenter^  40  Vt.  588,  that  a  bill  of  sale  must  contain  the  sub- 
stantial elements  of  a  contract ;  and  one  of  the  defects  pointed 
out  in  the  writing  then  under  consideration  was  that  it  did  not 
contain  any  words  importing  a  transfer  of  title.  Under  the 
English  statute  requiring  the  registration  of  bills  of  sale,  it  is 
held  that  a  receipt  for  the  purchase  money  of  goods  sold,  not 
amounting  on  the  face  of  it  to  a  grant  or  transfer,  is  not  a  bill  of 
sale  within  the  requirement.  3  Add.  on  Con.  Morg.  Ed.  sec. 
1061  ;  citing  Hale  v.  Metropolitan  etc,  Co.  4  Drew  492  ;  AUsop 
V.  Day,  7  H.  A'N.  457 ;  Byerley  v.  Prevost,  L.  R.  6  C.  P.  144. 

We  think  the  omission  of  the  ^usual  reference  to  the  prop- 
erty as  ^'bought  of"  the  creditor  distinguishes  the  writing  in 
question  from  those  considered  in  our  cases  above  cited,  and  pre- 
cludes its  classification  as  a  bill  of  sale.  It  does  not  purport  to 
be  a  transfer  of  property,  but  a  charge  for  property  transferred. 
Such  a  charge  always  implies  that  there  has  been  a  transfer,  but 
some  statement  of  the  fact  of  transfer  is  required  to  constitute  a 
bill  of  sale.  This  writing  contains  no  more  than  is  essential  to  a 
good  receipt.  It  may  properly  be  designated  as  a  receipted 
statement  of  account.  It  is  such  a  writing  as  would  be  produced 
by  copying,  with  the  required  designation  of  the  creditor,  an 
entry  from  a  merchant's  daybook,  and  affixing  a  receipt  on  pay- 
ment. A  writing  of  this  character  does  not  undertake  to  state 
the  contract,  and  affords  no  basis  for  the  presumption  that  it  con- 
tains the  whole  contract.  We  think  that  in  classifying  as  bills 
of  sale  writings  framed  by  inserting  items  of  account  under  the 
heading  of  goods  "bought",  our  court  has  gone  far  enough.  We 
do  not  find  it  necessary  to  enter  upon  a  consideration  of  the  cases 
in  which  parol  evidence  was  received  in  connection  with  bills  of 
that  form. 

Judgment  reversed  and  cause  remanded. 
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LlTTLBTON   BrIDGB  Oo.   V,   DaKIBL  &  BoBERT  PiKE. 

January  Tenn,  1899. 
Present :   Taft,  C.  J.,  Bowsll,  Ttlkb,  Munsom  and  Watson,  J  J. 

Opinion  med  August  31, 1899. 

Appeal  from  appraisal  of  layid  damages.  An  appeal  lies  to  the  County  Court 
from  the  appraisal  of  land  damages  by  commissioners  appointed  under 
No.  265,  Acts  of  1896,  incorporating  the  Littleton  Bridge  Company. 

D^nition — *'  To**  as  a  word  of  indution — "  To"  is  a  word  of  exclusion  un- 
less it  appears  by  necessary  implication  to  have  been  used  otherwise ; 
but  in  the  reference  to  V.  8.  3815  ''  to ''  3821  made  in  the  above  act  the 
necessary  implication  is  that  it  was  used  as  a  word  of  inclusion. 

ExctpHonM  do  not  lie — Under  the  construction  necessary  to  be  put  upon  the 
act  of  incorporation  in  connection  with  V.  S.  3821  which  is  referred  to 
therein  as  a  governing  section,  exceptions  to  the  Supreme  Court  do  not 
lie  from  the  decision  of  the  County  Court  upon  the  report  of  commis- 
sioners appointed  under  said  act. 

Appbal  BY  LAND  0WNBR8  f  rom  the  decision  of  commissioDers 
appointed  on  the  petition  of  the  Littleton  Bridge  Company  under 
the  provisions  of  No.  265,  Acts  of  1896,  incorporating  the  peti- 
tioner. Caledonia  Connty,  December  Term,  1898,  Start^  J.  pre- 
siding. Judgment  on  the  report  of  commissioners,  appointed  by 
the  County  Court,  in  favor  of  the  petitionees  for  eighty-five 
dollars,  with  costs  to  the  petitioner.     Petitionees  excepted. 

In  the  Supreme  Court  the  petitioner  filed  a  motion  to  dis- 
miss on  the  ground  of  want  of  jurisdiction  on  the  part  of  the 
County  Court  and  of  the  Supreme  Court. 

BateSj  May  and  Simonds  for  the  petitioner. 

Oeo,  F.  Morris  for  the  petitionees. 

MuKBOir,  J.  This  is  an  appeal  by  land-owners  from  the  de- 
cision of  commissioners  appointed  on  the  petition  of  the  Littleton 
Bridge  Company,  under  the  provisions  of  No.  265,  Acts  of  1896. 
The  petitioner  moves  to  dismiss  the  appeal,  on  the  ground  that 
the  County  Court  had  no  jurisdiction. 
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The  act  above  named  provides  that  two  Jadges  of  the  Su- 
preme Court,  on  being  applied  to  by  the  corporation,  shall 
appoint  commissioners  to  determine  the  damages  sustained  by 
the  owners  of  the  land  taken,  and  further  provides  as  follows  : 
'^  The  proceedings  thereafter  shall  be  the  same  as  those  provided 
for  in  sections  3815  to  3821  of  the  Vermont  Statutes,  and  said 
sections  shall  govern  all  proceedings  had  by  said  commissioners 
and  corporation  and  by  the  court  and  all  concerned,  to  the  final 
determination  of  the  matter." 

The  only  provision  for  an  appeal  contained  in  these  sections 
of  the  Vermont  Statutes  is  in  section  8821,and  the  petitioner  con- 
tends that  that  section  is  excluded  by  the  language  above  quoted. 
"  To  "  is  a  word  of  exclusion,  unless  it  appears  by  necessary  im- 
plication to  have  been  used  in  a  diflferent  sense.  Bradley  v.  Hice, 
13  Me.  198 :  29  Am.  Dec.  601.  In  this  instance  it  is  clear  that 
the  Legislature  considered  that  sec.  8821  was  included ;  for  the 
act  provides  that  in  all  subsequent  proceedings  "  the  court " 
shall  be  governed  by  the  sections  referred  to,  and  there  could  be 
no  subsequent  proceedings  before  any  court  unless  sec.  3821  was 
included. 

But  it  is  said  that  if  sec.  3821  is  included,  this  court  can  have 
no  cognizance  of  the  case,  because  of  the  provision  of  that  section 
that  the  decision  of  the  County  Court  shall  be  final  upon  the  re- 
port of  the  commissioners.  On  the  other  hand,  the  petitionees  . 
refer  to  V.  S.  1625,  which  provides  that  questions  of  law  de- 
termined by  a  County  Court  upon  the  trial  of  any  special,  sum- 
mary or  sessions  proceedings  may  pass  to  the  Supreme  Court  for 
final  decision.  The  provision  afterwards  embodied  in  sec.  3821 
was  the  earlier  enactment  and  the  petitionees  assume  that  it  was 
repealed  by  the  comprehensive  language  of  the  act  now  con- 
tained in  sec,  1625.  It  must  be  remembered,  however,  that  both 
these  provisions  have  been  inserted  in  the  Vermont  Statutes  by 
one  act  of  the  Legislature.  But  it  is  not  necessary  to  consider 
the  effect  of  these  successive  enactments,  nor  inquire  as  to  the 
present    state   of  the  law  applicable  to  railroad  appeals.     The 


Vt]  0HE8HIRB  BEBF  CO.  V     THBALL.  9* 

Leo:islatQre  has,  by  the  act  of  1896,  referred  to  sec.  3821  as  it 
stands  in  the  revision,  and  made  it  the  law  of  all  cases  arising 
under  that  act.  We  conclude,  therefore,  that  the  case  is  not 
properly  before  ns,  and  that  the  petitionees  must  stand  npon 
such  rights  as  they  may  have  relative  to  the  judgment  of  the 
County  Court. 

Exceptions  dismissed. 


Cheshibb  Beef  Co.  v,  George  C.  Thrall. 

January  Term,  1899. 
Present :  Taft,  C.  J.,  Rowell,  Tyler,  Munson,  Thompson  and  Watson,  J  J. 

Opinion  filed  August  31,  1899. 

Limited  guaranty — A  guaranty  of  goods  to  be  purchased  in  the  future  to  the 
amount  of  $700,  when  the  language  used  is  equally  applicable  to  a 
limited  and  to  a  continuing  guaranty,  will  be  construed  to  be  the  former, 
and  the  guarantor's  liability  will  be  confined  to  the  first  seven  hun- 
dred dollars'  worth  of  goods  thereafter  purchased. 

Qtuiranty — Rule  of  congtruction — A  guarantor  without  valuable-  con- 
sideration should  not  be  subjected  to  an  increased  liability  by  legal 
implication,  and  to  give  a  guaranty  a  continuing  effect,  the  langua^ 
employed  should  be  sufficient  to  indicate  it. 

Assumpsit  on  a  guaranty.     Plea,  general  issue  with  notice. 
Trial  by  court.    Rutland  County,  March  Term,  1898,  Stari^  J. 
presiding.    Judgment  for  defendant.     Plaintiff  excepted. 

Prior  to  October  31, 1895,  the  plaintiff  had  sold  beef  to  one 
Judson  H.  Grant.  On  that  day  the  plaintiff  and  Orant  settled, 
and  their  accounts  were  closed  and  paid  up  to  that  date,  and 
thereupon  the  defendant  executed  and  delivered  to  the  plaintiff 
the  following  writing: 
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Rutland,  Vt,  October  31, 1895. 

This  is  to  certify  that  I,  George  C.  Thrall,  of  Rutland,  Vt., 

will  be   responsible  to,  the  amount  of  $700.00  to  the  Cheshire 

Beef  Co.,  for  goods  purchased  by  Judson  H.  Grant  of  Rutland, 

y t.    In  case  of  failure  of  said  Grant  to  meet  this  obligation,  I 

guarantee  its  payment. 

Geo.  0.  Thrall, 

Surety. 

On  the  same  day  the  plaintiff  sold  and  delivered  to  Grant 
a  bill  of  beef  amounting  to  the  sum  of  $404.66.  Between  said 
last  named  date  and  January  28,  1896,  the  plaintiff  sold  and  de- 
livered to  Grant  beef  to  the  amount  of  $3212.05,  and  between 
said  dates  Grant  paid  to  the  plaintiff  $2528.23,  at  different  times 
and  in  different  sums.  On  said  28th  day  of  January,  1896, 
there  was  due  the  plaintiff  for  beef  thus  sold  and  delivered  to 
Grant,  $683.82,  which  sum  remained  unpaid  at  the  time  of  the 
trial. 

The  beef  in  question  was  sold  and  delivered  to  Grant,  by  the 
plaintiff,  on  the  strength  of  the  defendant's  guaranty. 

Butler  &  Moloney  for  the  plaintiff. 
Joel  C.  Baker  for  the  defendant. 

MuNsoN,  J.  The  defendant  agreed  in  writing  to  be  responsi- 
ble to  the  plaintiff  as  a  guarantor  "to  the  amount  of  $700/'  "for 
goods  purchased  by  Judson  H.  Grant."  The  question  raised  is 
whether  this  was  a  limited  or  a  continuing  guaranty.  The  cir- 
cumstances connected  with  the  giving  of  the  guaranty  plainly 
require  that  the  words  "  goods  purchased  "  be  given  a  future 
significance.  The  language  thus  construed  is  equally  applicable 
to  both  kinds  of  guaranty.  We  find  nothing  in  the  case  that 
affords  further  aid  in  determining  what  was  intended.  There 
has  been  no  practical  construction  by  the  parties,  such  as  was 
considered  controlling  in  Michigan  State  Bank  v.  Peck^  28  Vt. 
200.  It  thus  becomes  necessary  to  determine  what  rule  of  con- 
struction shall  prevail  when  the  language  is  ambiguous,  and  the 
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circnniBtaiiceB  afford  no  basis  for  a  fair  presumption  as  to  the 
matnal  underBtauding  of  the  parties. 

It  is  said  by  some  authorities  that  the  contract  of  guaranty 
should  be  construed  liberally  in  favor  of  its  purpose  ;  that  the 
words  used  should  be  taken  as  strongly  against  the  guarantor  as 
their  sense  will  permit ;  and  that  if  one  intends  to  be  surety  only 
for  a  single  dealing  he  should  be  careful  to  say  so.  It  is  said  by 
other  authorities  that  the  scope  of  a  guaranty  should  be  restricted 
to  the  plain  and  obvious  import  of  its  language ;  that  a  mere 
surety  should  not  be  held  to  pay  the  debt  of  another  by  any 
forced  construction  ;  and  that  in  a  doubtful  case  the  presumption 
should  be  against  the  construction  that  the  guaranty  is  continuing. 
It  is  said  by  some  that  the  courts  seem  inclined  to  favor  an  exten- 
sion of  the  liability  in  cases  of  doubt,  while  others  say  that  the 
decided  weight  of  authority  is  in  favor  of  the  restrictive  rule. 
We  are  not  aware  that  this  court  has  passed  upon  the  matter ; 
although  an  expression  of  Judge  Bennett  in  Noyea  v.  Nichols^  28 
Vt.  159,  has  led -a  text-writer  to  infer  that  it  favored  the  view 
first  stated.  But  we  think  it  is* the  more  reasonable  conclusion 
that  one  who  becomes  a  guarantor  without  valuable  considera- 
tion should  not  be  subjected  to  an  increased  liability  by  legal 
implication,  and  that  the  burden  should  be  upon  the  one  who 
desires  a  continuing  guaranty  to  see  that  the  language  employed  is 
sufficient  to  indicate  it.  We  hold  that  the  defendant's  liability 
was  limited  to  the  first  seven  hundred  dollars  worth  of  goods 
purchased. 

Judgment  affirmed. 
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George  M.  Webster  v,  Edward  T.  Smith. 

Same  v.  Same. 

October  Term,  1898. 

Present :    Ross,  C.  J.,  Munson,  Start  and  Thompson,  J  J. 

Opinon  filed  August  31,  1899. 

Oral  testimony  in  connection  with  a  vmtien  ingtrument — Witnessed  note. — 
Oral  testimony  is  admissible  to  show  that  a  note,  purporting  to  be  witnessed, 
was  not  a  witnessed  note  when  delivered.  The  rule  Vith  regard  to  oral 
evidence  to  vary  a  written  instrument  has  no  application  when  the  legal 
existence  or  binding  force  of  the  instrument  is  in  question. 

New  trial — Surprise — One  party  misled  by  the  other. — Defendant  misled 
the  plaintiff  as  to  his  defence,  which  when  made  was  a  surprise  to  the  plain- 
tiff, and  could  be  met  only  by  a  witness  first  made  known  to  the  plain- 
tiff by  the  defendant's  testimony.  Plaintiff  having  failed  on  a  motion  for  a 
continuance  that  he  might  improve  this  witness,  and  an  affidavit  of  the 
witness  being  introduced  showing  that  her  testimony  would  meet  the 
defence,  a  new  trial  was  on  the  petition  of  the  plaintiff  granted. 

The  original  action  was  assumpsit  on  a  note.  Pleadings 
referred  to  but  not  furnished  the  reporter.  Trial  by  court, 
Washington  County,  September  Term,  1897,  Tyler,  J.,  presiding. 
Judgment  for  defendant  upon  facts  found.     Plaintiff  excepted.  ^ 

On  trial  the  plaintiff  produced  the  note  sued  on,  which  bore 
the  name  of  one  Allen  Perry  as  witness,  and  introduced  evi- 
dence tending  to  show  that  the  note  was  witnessed  according  to 
the  statute  when  it  was  executed  and  delivered. 

The  defendant,  against  objection,  was  permitted  to  testify 
that  the  note  was  not  a  witnessed  note  when  it  was  delivered, 
and  the  admissibility  of  this  evidence  was  the  sole  question  raised 
by  the  exceptions. 

J.  P,  Lamaon  for  the  plaintiff. 

8.  C.  Shurilef  for  the  defendant. 
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MuNsoK,  J.  It  was  not  error  to  permit  the  defendant  to 
testily  that  the  note  in  suit  was  not  a  witnessed  note  when 
delivered.  The  rule  which  prohibits  the  introduction  of  parol 
evidence  to  vary  a  written  instrument  has  no  application  when 
the  legal  existence  or  binding  force  of  the  instrument  is  in  ques- 
tion. This  evidence  was  not  offered  to  vary  the  defendant's 
writing,  but  to  show  that  the  note  as  presented  was  not  his 
writing. 

Judgment  affi/rmed. 

A  PETITION  FOB  A  NEW  TBiAL  in  the  abovc  case,  brought  to 
tlie  Supreme  Court  by  the  plaintiff  therein,  was  heard  with  the 
case  on  the  bill  of  exceptions.  The  opinion  states  the  case  on 
the  petition. 

e/.  jP.  Lamson  for  the  petitioner. 

S.  C.  ShurUeff  for  the  petitionee. 

MuNSON,  J.  The  note  in  suit  purports  to  have  been  wit- 
nessed by  Allen  Perry.  Defendant  told  plaintiff's  counsel  before 
the  trial  that  Perry's  name  was  not  in  his  handwriting ;  and  the 
case  was  prepared  upon  the  theory  that  the  defense  would 
accord  with  this  statement.  On  trial,  to  the  plaintiff's  surprise, 
the  defendant  testified  that  Perry's  signature  was  genuine,  but 
that  Perry's  wife  was  the  only  one  present  when  the  note  was 
executed,  and  that  the  subsequent  affixing  of  Perry's  name  was 
without  authority.  The  plaintiff  thereupon  moved  for  a  contin- 
uance to  enable  him  to  procure  the  attendance  of  Mrs.  Perry, 
which  motion  was  overruled.  Neither  the  plaintiff  nor  his 
counsel  knew  that  Mrs.  Perry  was  present  at  the  execution  of  the 
note  until  the  defendant  so  testified.  The  plaintiff  now  produces 
in  support  of  his  petition  the  testimony  of  Mrs.  Perry  that  her 
hnsband  was  present  when  the  note  was  executed,  and  affixed  his 
name  as  a  witness  in  defendant's  presence.  This  presents  a  case 
which  entitles  the  plaintiff  to  a  new  trial. 

New  trial  granted. 
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Maby  E.  Palmeb  V.  Obyille  Lawbbnoe,  et  al. 

October  Term,  1898, 

Present :    Ross,  C.  J.,  Rowell,  Tyler,  Munson  and  Stabt,  J  J. 

Opinion  filed  August  31,  1899. 

Evidence — ^An  endorsement  on  a  note  in  the  handwriting  of  a  deceased  owner 
,  being  conceded  to  be  evidence  to  show  which  of  two  notes  a  certain 
payment  was  applied  on,  and  it  not  appearing  that  it  was  received  in 
evidence  for  any  other  purpose,  the  objection  that  it  was  inadmissible  to 
show  on  which  of  the  two  notes  the  payment  was  in  fact  made  wa^not 
considered. 

Chanoeby.  Foreclosure  of  mortgage.  Caledonia  County, 
December  Term,  1899,  Thompson^  Chancellor.  Decree  for 
oratrix.     Defendants  appealed. 

The  case  was  heard  on  petition,  answer,  report  of  special 
master,  and  exceptions  thereto.  The  facts  are  stated  in  the 
opinion. 

BateSy  May  <&  Simonda  for  the  oratrix. 

DwaneU  <&  Slack  for  the  defendants. 

MuNsoN,  J.  In  arriving  at  the  amount  of  the  decree,  the 
master  excluded  from  the  computation  an  item  of  two  hundred 
dollars,  which  the  defendants  claimed  should  be  applied  in  reduc- 
tion of  the  mortgage  debt.  It  appears  that  the  mortgage  in  suit 
was  formerly  owned  by  a  person  who  died  before  the  hearing, 
and  that  this  person  held  at  the  same  time  another  mortgage 
against  the  same  debtor,  which  was  known  as  the  Blancher  mort- 
gage. The  defendants  presented  the  receipt  of  this  deceased 
person  for  two  hundred  dollars,  and  claimed  that  the  money  re- 
ceipted for  was  paid  upon  the  mortgage  in  suit,  while  the  oratrix 
claimed  that  it  was  paid  and  applied  upon  the  Blancher  mort- 
gage. Upon  this  question,  and  in  connection  with  eridence  of 
handwriting  and  identity  of  payment,  the  master  received  the 


Vt]  COUBT  OF  INBOLYIEKOT   V.   ALEXAKDBB,   BT  AL.  15 

Blancher  note  in  evidence.  The  defendants  insist  that  its  ad- 
mission was  error. 

It  is  said  in  defendants'  brief  that  the  fact  that  this  payment 
was  endorsed  on  the  Blancher  note  was  not  questioned,  and  that 
the  controverted  point  was  whether  it  shonld  have  been  endorsed 
there,  and  that  consequently  the  endorsement  must  have  been 
received  as  a  written  declaration  of  the  deceased  owner  that  the 
application  was  correct.  But  the  fact  of  its  having  been  so 
applied  cannot  have  been  conceded  in  advance  of  evidence,  for 
the  report  states  that  the  note  was  received  in  connection  iivith 
evidence  that  the  payment  represented  by  the  receipt  was  the 
payment  so  endorsed.  So  it  cannot  be  said  but  that  the  note 
was  offered  as  showing  how  the  money  represented  by  the  receipt 
was  in  fact  applied,  and  we  do  not  understand  the  defendants  to 
question  its  admissibility  for  that  purpose.  There  is  nothing  in 
the  report  to  indicate  that  the  master  received  or  used  it  for  any 
other  purpose. 

Decree  affirmed y  and  cauee  remanded. 


CouBT  OF  Insolvency  -v.  M.  H.  Alexandkb,  et  al. 

October  Term,  1898. 
Present :    Ross,  C.  J.,  Taft,  Tylkr,  Munson  and  Start,  J  J. 

Opinion  filed  August  31,  1899. 

Insolcenqf  6o7u2«— Separate  bonds  having  been  voluntarily  given  by  joint 
assignees  in  insolvency  under  an  order  which  did  not  require  separate 
bonds,  the  obligors  cannot  avoid  liability  by  saying  that  the  statute 
contemplated  a  Joint  bond. 

AmgjieeB — Joint  default — Co-assignees  having  been  charged  by  the  court  of 
insolvency  with  the  possession  of  a  fund  and  the  duty  of  payment,  a 
default  in  respect  to  such  payment  is  a  joint  default. 
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Joint  default — Separate  bonds — ^The  joint  default  of  assignees  is  to  be  treated 
as  the  several  default  of  each  as  far  as  the  remedy  on  the  assignees' 
bonds  is  concerned,  when  separate  bonds  have  been  voluntarily  given  ; 
and  the  creditors  may  pursue  either  bond  to  full  satisfaction. 

Harmless  evidence — In  case  of  such  joint  default,  and  suit  on  a  separate 
bond,  evidence  to  show  that  the  conversion  of  money  which  consti- 
tuted the  default  was  in  fact  by  the  principal  of  the  bond  sued  on,  is 
immaterial  and  harmless. 

Action  on  a  bond  given  to  the  Court  of  Insolvency. 
Ohittenden  County,  March  Term,  1898.  Thompson^  J.,  presid 
ing.    Judgment  for  the  prosecutors.     Defendants  excepted. 

One  Arthur  W.  Huntley  was  adjudged  to  be  an  insolvent 
debtor  by  the  Court  of  Insolvency  for  the  District  of  Chitten- 
dent,  and  the  defendant,  Alexander,  and  one  Nichols,  were  duly 
elected  assignees  of  the  estate  in  insolvency  of  said  Huntley, 
and  acted  as  such.  The  court  required  them  to  give  a  bond  with 
sufficient  surety,  in  the  sum  of  two  thousand  dollars,  for  the 
faithful  discharge  of  their  duties  as  assignees.  Thereupon  each 
assignee  gave  his  separate  bond,  with  surety,  the  defendant, 
Lowrey,  being  surety  on  the  bond  given  by  said  Alexander. 
These  bonds  were  accepted  by  the  court. 

On  the  filing  of  the  assignees'  account,  the  court  found  the 
sum  of  one  thousand  four  hundred  and  twenty-two  dollars  and 
eighty-one  cents  to  be  in  their  hands,  and  made  an  order  by 
which  they  were  directed  to  pay  certain  sums  in  dividends  to  the 
creditors  of  said  insolvent  estate  who  had  proved  their  claims, 
among  whom  were  the  prosecutors  in  this  suit,  to  whom  the 
assignees  were  directed  by  said  order  to  pay  specific  sums  of 
money  to  which  they  were  entitled.  Said  prosecutors  were 
never  paid  any  part  of  said  sums  by  either  of  the  assignees. 

On  evidence  admitted  pro  forma^  under  objection  by  the 
defendants,  the  County  Court  found  that  at  the  time  distribution 
was  ordered  as  above  stated,  the  assignee,  Alexander,  had  in  his 
possession  the  funds  with  the  possession  of  which  both  assignees 
were  charged,  and  had  ever  since  retained  the  same,  and  that  no 
part  thereof   had  since  come  into  the  hands  of  the  assignee. 
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Nichols,  Alexander  having  contrived  to  get  sole  possession  of 
sDch  funds  at  some  time  prior  to  the  order  of  distribution. 

The  validity  of  the  separate  bonds,  under  the  statute  appli- 
cable thereto  and  the  order  of  the  court,  the  right  to  pursue  the 
bond  in  suit,  and  the  admissibility  of  the  evidence  received 
under  objection,  were  the  questions  made  in  the  case. 

Cvshman  <&  Mower  for  the  plaintiff. 

J.  J,  Monaham,  and  Oeorge  W,  K&nnedy  for  the  defendant. 

MuNSON,  J.  The  order  of  the  Court  of  Insolvency  required 
the  assignees  to  give  a  bond  with  sufficient  surety  in  the  sum  of 
two  thousand  dollars.  The  assignees  tendered  separate  bonds  of 
the  required  amount,  which  were  accepted  by  the  court.  The 
order  did  not  require  the  giving  of  separate  bonds,  and  there  is 
no  ground  for  saying  that  the  bonds  given  were  extorted  by 
assumed  authority.  Separate  bonds  having  been  voluntarily 
given,  the  obligors  cannot  avoid  liability  to  the  creditors  by  say- 
ing: that  the  statute  contemplated  a  joint  bond. 

The  Court  of  Insolvency  found  a  certain  amount  in  the 
hands  of  the  assignees  for  distribution  to  the  creditors,  and  made 
an  order  by  which  the  assignees  were  directed  to  pay  certain 
fioms  to  the  prosecutors  herein.  It  will  be  noticed  that  the  order 
eharges  both  the  assignees  with  the  possession  of  the  funds  and 
the  duty  of  payment ;  and  the  default  arising  from  the  failure 
to  comply  with  this  order  must  necessarily  be  a  joint  default. 
But  this  joint  default  of  the  assignees  involved  the  neglect  of 
each,  and  it  is  to  be  treated  as  the  several  default  of  each  as  far 
as  the  remedy  is  concerned,  for  the  obligors  have  voluntarily 
contracted  that  it  may  be  so  treated.  It  necessarily  follows  that 
the  creditors  may  pursue  either  bond  until  full  satisfaction  is 
obtained. 

It  is  not  necessary  to  consider  what,  if  any,  remedy  the 
obligors  of  the  bond  sued  upon  may  have  against  the  obligors  of 
the  other  bond. 
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The  evidence  received  to  show  that  the  misappropriation 
was  in  fact  by  the  principal  of  the  bond  sued  upon,  was  both 
immaterial  and  harmless. 

Judgment  ajlrmed. 


Vivian  Babbbtt  v.  F.  L.  Fish. 

May  Term,  1899. 
Present :    Taft,  C.  J.,  Tylbr,  Munson,  Thompson  and  Watson,  J  J. 

Opinion  filed  August  31,  1899. 

Produditm  of  private  letters  for  purposes  of  public  justice — For  the  purposes  of 
public  justice  regularly  administered,  the  production  of  private  letters 
in  other  hands  than  the  writer's  may  always  be  compelled,  unless  the 
letters  would  tend  to  criminate  the  one  required  to  produce  them. 

Equity  will  not  enjoin — When  for  such  purposes  their  production  might  ber 
compelled,  a  court  of  equity  will  not  restrain  their  voluntary  produc- 
tion for  the  same  purposes. 

The  general  rule  in  equity  recognized — Such  a  case  constitutes  an  exception 
to  the  rule  that  equity  will  enjoin  an  unauthorized  publication  of 
private  letters. 

Seizure  of  papers— Thtit  a  person  to  whose  custody  private  letters  have  been 
confided,  commits  a  breach  of  trust  in  delivering  them  to  another, 
does  not  make  the  receiving  of  them  by  such  other  an  unlawful  search 
and  seizure. 

Possessor  a  states  attorney — That  the  possessor  of  private  letters  tending  to 
criminate  the  writer  is  a  state's  attorney,  is  immaterial  upon  the  ques- 
tion of  their  publication  by  production  in  court. 

Chakcbby.  Addison  County,  June  Term,  1898.  Thompsofi^ 
Chancellor.  Decree  strictly  j?r{? /brma  in  accordance  with  the 
prayer  of  the  bill.    Defendant  appealed. 

The  oratrix  brought  her  bill  to  enjoin  the  defendant  from 
the  publication,  by  production  in  court,  of  certain  letters  written 
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1)7  her  and  in  his  poBsession.  The  case  was  heard  upon  bill, 
answer  and  an  agreed  statement  of  facts.  The  opinion  states 
the  case  thus  presented  so  far  as  it  was  material  to  the  decision. 

Button  dk  Bttiton  and  S.  C.  ShurUef  for  the  oratriz. 

A  brief  for  the  oratrix  prepared  by  Stephen  0.  ShurtUff'y 
deceased,  was  also  submitted. 

F,  Z.  Fishy  defendant,  pro  se. 

Thompson,  J.  From  the  agreed  statement  of  facts,  the  alle- 
gations of  the  bill  of  the  oratrix,  and  the  admissions  in  the  de- 
fendant's answer,  it  appears  that  the  papers  in  controversy  are 
unsigned  letters,  written  by  the  oratrix  to  one  Poland,  and  by 
him  to  her ;  that  they  were  in  her  possession  until  shortly  before 
August  21,  1897,  when  she  committed  them  to  the  custody  of 
one  Hyde  with  directions  to  burn  them  ,  that  while  they  were  in 
his  possession,,  he  delivered  them  to  F.  A.  Howland,  August  21, 
1897,  and  subsequently  and  before  the  commencement  of  this 
suit,  Howland  delivered  them  to  the  defendant  who  has  ever 
since  retained  possession  of  them  against  the  will  of  the  oratrix. 
The  defendant  admits  that  he  intends  to  publish  the  letters  by 
using  them  as  evidence  in  the  prosecution  of  a  joint  information 
against  the  oratrix  and  Poland  by  which  they  are  charged  with 
committing  adultery  with  each  other,  which  criminal  proceeding 
is  now  pending  in  Addison  County  Court ;  that  the  contents  of 
the  letters  tend  to  show  that  there  has  been  undue  familiarity 
and  criminal  intimacy  between  the  oratrix  and  Poland  ;  and  that 
ehe  is  privileged  from  producing  the  letters  on  trial  unless  she 
should  be  improved  as  a  witness  in  her  own  behalf. 

Although  counsel  for  the  oratrix  have  argued  the  case  as  if 
the  question  of  an  unlawful  search  and  seizure  of  her  private 
papers  ^ere  involved,  it  is  sufficient  to  say  that  that  question  is 
not  involved,  as  the  letters  were  voluntarily  delivered  tp  How- 
land by  the  agent  of  the  oratrix.  That  such  delivery  was  a 
flagrant  breach  of  trust  by  Hyde,  cannot  make  the  receiving  of 
the  letters  by  Howland  an  unlawful  search  and  seizure. 
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It  is  not  claimed  by  the  defendant  that  the  letters  themselves 
were  implements  by  which  the  alleged  crime  was  committed. 
Hence,  it  is  unnecessary  to  discuss  or  decide  in  respect  to  the 
right  of  prosecuting  officers  to  seize,  or  to  retain  such  instruments, 
when  they  come  into  their  possession,  for  use  as  eridence  on  the 
trial  of  the  person  charged  with  the  crime,  in  the  commission  of 
which  such  instruments  were  used. 

The  fact  that  Howland  was  the  State's  Attorney  of  Wash- 
ington County,  and  that  the  defendant  was  State's  Attorney  of 
Addison  County  at  the  time  the  letters  were  taken  by  Howland 
and  by  him  delivered  to  the  defendant,  gave  neither  of  them  any 
right  to  take  and  hold  the  letters  against  the  will  of  the  oratrix. 
Nor  does  the  fact  that  the  defendant  is  still  such  State's  Attorney 
in  any  way  affect  the  rights  of  the  parties  to  this  suit.  He  holds 
them  the  same  as  any  other  person  would  hold  them  under  like 
circumstances.  As  to  the  defendant,  the  oratrix  is  the  owner  of 
the  letters.  It  is  clear  that  a  court  of  law  will  take  no  notice  on 
trial  of  a  respondent,  how  letters  or  other  papers  offered  in  evi- 
dence, were  obtained,  for  the  purpose  of  determining  their 
admissibility  in  evidence.  State  v.  Mathers^  64  Vt.  101; 
Jordan  v.  Lewia^  2  Strange  1122;  Stockfleth  v.  De  Tasiet^  4: 
Camp.  10;  Oindrat  v.  People^  138  111.  103  ;  State  v.  Atkinson, 
40  S.  C.  363 ;  State  v.  Oriswold,  67  Conn.  290 ;  Williams  v. 
State,  100  Ga.  511 ;  Legett  v.  ToUervey,  14  East  302 ;  1  Green, 
Ev.  sec.  254a.  Consequently  the  oratrix  is  remediless  at  law  in 
the  premises,  if  she  is  entitled  of  right  not  to  have  the  letters  pub- 
lished by  being  read  in  evidence  on  her  trial  for  the  alleged 
crime. 

A  court  of  equity  has  jurisdiction  to  restrain  the  publication 
of  manuscript  writings  and  the  like,  against  the  will  of  the  writer 
or  owner.  While  there  is  some  conflict  among  the  authorities  as 
to  whether  that  court  will  restrain  the  publication  of  private  let- 
ters, by  a  person  not  authorized  to  do  so  by  the  writer  or  owner 
thereof,  the  view  most  consonant  with  reason,  justice  and  sound 
public  policy,  is  that  which  holds  that  a  court  of  equity  will  pro- 
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tect  the  right  of  property  in  such  letters,  by  enjoining  their 
nnanthorized  publication  by  any  person  who  may  attempt  or 
intend  such  publication.  Such  protection  is  based  solely  on  the 
property   of  the  writer  or  possessor  of  such  letters  therein. 

2  Story  Eq.  Juris.  (13th  ed.)  948,  949 ;   2  Beach  Inj.  sec.  902  ; 

3  Pom.  Eq.  Juris.  (2nd  ed.)  sec.  1363  ;  Oranard  v.  Dunhm^  1 
Ball  &  B.  207 ;  Lytton  v.  Dewey,  64  L.  J.  Ch.  293 ;  Gee  v. 
Pritchardj  2  Swanston  419 ;  FoUom  v.  Ma/reh,  2  Story  100 ; 
WooUey  v.  Juddy  4  Duer  380  ;  Origshy  v.  Breckinridge ,  2  Bush 
480;  Hilliard  Inj.  (2nd  ed.)  478  ;  note  to  Hoyt  v.  Mackenzie,  4:9 
Am.  Dec.  180-184. 

One  of  the  exceptions  to  this  rule  is  that  "  for  the  purposes 
of  public  justice  publicly  administered,  according  to  the  estab- 
lished institutions  of  the  country,"  private  letters  in  the  hands  of 
a  party  other  then  the  writer,  must  always  be  produced  unless 
such  letters  would  tend  to  criminate  the  person  required  by  law 
to  produce  them.  Oee  v.  Pritchardy  2  Swanston  427  ;  Hopkinson 
T.  BurghUyy  L.  K.  2  Ch.  App.  447 ;  2  Story  Eq.  Juris.  (6th  ed.) 
sec.  948.  In  Hopkinean  v.  Burghleyy  supra,  the  writer  of 
private  and  confidential  letters,  relevant  to  the  issue,  refused  his 
sanction  to  their  production  in  court,  by  the  person  to  whom 
they  were  written  and  sentj  but  the  court  held  that  they  must  be 
produced  "for  the  furtherance  of  the  ends  of  justice,"  although 
the  writer  was  not  a  party  to  the  suit.  While  the  letters  in  ques- 
tion were  in  the  hands  of  Hyde,  the  agent  of  the  oratrix,  they 
were  not  privileged  from  production  in  court  by  him,  on  the  trial 
of  the  oratrix  and  Poland,  but  if  he  still  held  them  and  declined 
to  voluntarily  produce  them,  he  could  be  compelled  by  a  sub- 
poena duces  iecunij  to  produce  them  in  court  to  be  used  as 
evidence  at  their  trial.  Assuming  that  the  defendant  has  no 
better  right  to  the  possession  of  the  letters  than  Hyde  would 
have,  were  they  still  in  his  possession,  yet  the  defendant  could 
be  compelled  to  produce  them  on  trial,  if  he  were  unwilling  to 
do  80,  were  they  in  his  possession  when  summoned  legally  to 
produce  them.    He  is  willing  to  do  voluntarily  for  the  futher- 
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ance  of  public  justice,  administered  in  due  course  according  to 
law,  what  be  migbt  be  compelled  to  do.  No  rights  of  the  oratrix 
have  been  infringed  by  an  unlawful  search  and  seizure.  By  her 
own  folly,  important  evidence  against  her  and  Poland  was  placed 
in  the  hands  of  Hyde,  and  through  his  action  it  h6U9  come  to  the 
possession  of  the  defendant.  It  is  apparent  that  the  sole  purpose 
of  this  proceeding  is  to  enable  the  oratrix  to  obtain  possession  of 
this  evidence  that  she  may  suppress  or  destroy  it,  so  that  perad- 
venture,  the  ends  of  justice  may  be  thwarted.  The  case  falls 
clearly  within  the  exception  stated,  and  the  prayer  of  the  bill 
cannot  be  granted. 

Pro  forma  decree  reversed  and  case  remanded  with  mandate 
that  the  hiU  he  diemissed. 


Statb  v.  Intoxioatibg  Liquob,  John  Jabboub,  Keeper. 

January  Term,  1898. 

Present :    Taft,  C.  J.,  Rowkll,  Tylbr,  Munson,  Start,  Thompson 

and  Watbon,  JJ. 

Opinion  filed  September  13, 1899. 

Intoxicating  liquor, — Rights  of  person  apprehended  as  owner  or  keeper — One 
apprehended  and  brought  before  a  magistrate  under  V.  6.  4490,  is 
entitled,  without  filing  a  claim  or  giving  security,  to  cross-examine  and 
produce  witnesses,  and  to  be  heard,  by  himself  and  counsel,  as  to  any 
fact  bearing  upon  his  liability  for  costs. 

Sbizubb  of  intoxicating  liqnor  nnder  statutory  warrant. 
John  Jabbour  was  apprehended  and  brought  before  the  court  as 
owner  and  keeper.  City  Court  of  Barre,  November  4,  1898, 
Barney^  J.  Judgment  condemning  the  liquor  seized  and  hold- 
ing Jabbour  for  the  costs  of  the  proceedings.    Jabbour  excepted. 
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On  hearing  Jabboar  claimed  the  right,  and  offered,  to  cross- 
examine  the  witnesses  for  the  State  as  to  the  place  where  the 
seizure  was  made,  in  respect  to  its  character  as  a  place  of  public 
resort,  as  to  the  particulars  of  the  search  of  such  place,  as  to  the 
purpose  for  which  the  liquor  was  kept,  and  as  to  the  ownership 
of  the  liquor.  He  also  offered  evidence  in  his  own  behalf  to 
prove  that  he  was  not  the  owner,  keeper  or  possessor  of  the 
liquor  seized.  On  the  evidence  introduced  by  the  State  he 
offered  and  asked  permission  to  argue  that  he  was  not  the  owner, 
keeper  or  possessor  of  the  liquor  seized  and  could  not  be  held  for 
costs. 

The  court  ruled  against  each  claim,  offer  and  request  of 
Jabbour  above  set  forth,  holding  that  he  could  have  no  standing 
in  court  without  making  a  written  claim  and  entering  into  a 
recognizance  for  costs. 

Alland  G.  Fay  for  the  State. 
Richard  A.  Soar  for  Jabbour. 

MuKsoN,  J.  One  apprehended  and  brought  before  a  magis- 
trate under  V.  8.  4490,  is  entitled,  without  'ifiling  any  claim  in 
writing  or  giving  any  security,  to  cross-examine  the  witnesses 
produced  by  the  State,  and  to  be  heard  by  himself,  witnesses 
and  counsel,  as  to  any  fact  that  would  relieve  him  from  the  costs 
therein  provided  for.* 

Exceptions  sustained^  judgment  against  Jahhour  reversed^ 
and  cause  remanded. 
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Fbbd  E.  Fabbington  v.  Rutland  Railboad  Company. 

May  Term,  1899. 
Present :    Taft»  C.  J.,  Rowkll,  Tylbr,  Munson,  Start  and  Watson,  J  J. 

Opinion  filed  September  23,  1899. 

V.  S.  S9B6 — Prima  fade  evidence  of  negligence — ^The  fact  that  a  fire  caught 
from  sparks  thrown  from  the  stack  of  a  locomotive  engine  on  a  rail- 
road, is,  under  V.  S.  3926,  prima  facie  evidence  of  negligence  on  the  part 
of  the  railroad  company. 

Burden  of  proof— In  such  case  the  burden  of  proof  is  on  the  railroad  com- 
pany to  show  that  due  caution  and  diligence  were  used  and  suitable 
expedients  employed  to  prevent  injury  from  fire. 

QueitUm  of  negligence  for  the  jury — Testimony  having  been  introduced  by 
the  defendant  railroad  company  tending  to  show  such  caution  and  dili- 
gence and  the  employment  of  such  expedients,  it  was  for  the  jury  to 
determine  the  question  of  negligence  in  the  light  of  all  the  evidence  in 
the  case,  and  a  motion  to  have  a  verdict  directed  for  the  defendant  was 
properly  overruled. 

Duty  of  railroad  company.  No  duty  based  on  conjecture — A  railroad  com- 
pany is  required  to  use  the  best  appliances  for  safety  which  have  been 
tested  and  are  in  known  practical  use  ;  but  no  duty  can  be  predicated 
upon  a  conjecture  that  the  company  could  have  devised  some  appliance 
better  than  any  in  known  practical  use. 

Action  on  the  case — Rutland  County,  September  Term, 
1898.  Thompson,  J.,  presiding.  Plea,  general  issue.  Trial  by 
jury.    Verdict  for  plaintiff.     Defendant  excepted. 

The  plaintiff  sought  to  recover  damages  on  account  of  the 
burning  of  certain  of  his  buildings.  The  case  is  sufficiently 
stated  in  the  opinion. 

Joel  C.  Baker  for  the  plaintiff, 

Frederick  H.  Button  for  the  defendant. 

Watson,  J.  At  the  close  of  the  evidence,  the  defendant 
moved  for  a  verdict  for  that  there  was  no  evidence  to  sustain  the 
claim  of  the  plaintiff;  for  that  the  defendant  had  established 
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that  it  used  due  care,  caution  and  diligence,  and  employed  suita- 
ble expedients  to  prevent  said  fire  and  that  such  facts  were  not 
controverted  by  the  plaintiff,  and  that  the  plaintiff  had  intro- 
duced no  evidence  to  controvert  such  showing.  The  motion  was 
orerruled  and  the  case  submitted  to  the  jury,  to  which  defendant 
excepted.     In  this,  was  there  error  ? 

It  was  conceded  by  the  defendant  that  the  fire  on  the  occa- 
sion in  question  caught  from  sparks  thrown  from  the  stack  of  the 
engine  No.  207,  drawing  train  No.  22,  in  the  grass  in  Manchester's 
meadow,  and  that  it  spread  to  Manchester's  barn  and  the  plain- 
tiff's bam  caught  from  sparks  from  Manchester's  bam. 

The  fact  that  the  fire  was  caused  as  conceded,  was  prima 
facie  evidence  of  negligence  on  the  part  of  the  defendant;  and 
this  negligence  may  have  been  in  the  construction  of  the  engine, 
the  condition  of  it,  the  placing  it  in  charge  of  unskilful  and 
imprudent  persons,  or  in  the  management  of  the  engine  in  an 
unskilful  and  imprudent  manner.  And  to  relieve  itself  of 
responsibility  in  damages  for  the  property  injured  thereby,  the 
burden  was  then  upon  the  defendant  to  show  that  due  caution 
and  diligence  were  used  and  suitable  expedients  employed  to 
prevent  such  injury.  Sec.  3926,  V.  S.;  Clevelanda  v.  Orand 
Trunk  Ry,  Co.,  42  Vt.  449. 

With  the  plaintiff's  case  thus  made  out,  the  defendant  intro- 
duced evidence  tending  to  show  that  the  engine  was  properly 
constructed,  in  suitable  condition,  and  in  charge  of  experienced 
persons ;  and  its  evidence  tended  to  show  that  the  engine  was 
drawing  a  freight  train  of  a  certain  number  of  cars,  and  what 
was  done  in  the  management  of  the  engine.  Evidence  was  also 
introduced  by  the  defendant  tending  to  show,  somewhat  in  detail, 
the  facts  and  circumstances  relative  to  the  sparks  escaping^  and 
falling  into  the  dry  grass  in  Manchester's  meadow  and  setting 
the  same  on  fire,  &c. 

This  was  all  matter  of  defence,  but  whether,  in  the  light  of 
all  the  evidence  in  the  case,  the  defendant  exercised  due  caution 
and  diligence  and  employed  suitable  expedients  to  prevent  the 
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injury  to  the  plaintiff's  property,  was  a  qaestion  for  the  jury  to 
determine,  and  the  motion  for  a  verdict  was  properly  overruled. 
Oleeson  v.  Virginiay  etc.^Jiy.  Cb.,140  TJ.  S.  435;  Houston  v. 
Brmh^  66  Vt.  331;  LatremouiUe  v.  Bennington^  etc.^  By.  Co,^ 
63  Vt.  336 ;  Bryant  v.  Central  Vt.  B.  B.  Co.,  66  Vt.  710 ; 
Vinton  v.  Schwab,  32  Vt.  612. 

The  defendant  excepted  to  the  part  of  the  charge,  that : 
"  If  you  find  in  view  of  all  the  evidence,  in  the  way  in  which 
that  engine  could  be  operated  feasibly,  in  view  of  the  evidence 
that  it,  as  a  careful,  prudent  man  ought  to  have  used  something 
that  would  have  more  effectually  prevented  the  emission  of 
sparks,  that  it  could  reasonably  and  practically  have  done  so, 
and  that  with  its  knowledge  in  that  behalf,  as  a  careful,  prudent 
man,  seeking  honestly  to  prevent  injury  in  that  way,  could  have 
devised  something  more  practical,  then  it  was  its  duty  to  use 
such  expedients  as  would  more  effectually  lessen  the  liability  to 
cause  fire  therefrom." 

The  defendant's  uncontroverted  evidence  tended  to  show 
tliat  the  engine  was  supplied  with  the  appliances  in  general  use, 
by  it  and  other  railroads,  for  preventing  the  escape  of  sparks  and 
known  as  a  perforated  plate ;  that  the  engine  was  inspected  every 
day  and  was  in  good  condition  ;  that  no  better  spark  arrester 
was  known  to  the  defendant ;  and  that  it  was  not  possible  to  con- 
struct an  engine  and  protect  it  in  a  way  to  generate  sufficient 
steam  to  operate  it,  that  would  not  throw  sparks.  But,  notwith- 
standing the  uncontroverted  evidence  in  this  regard,  the  jury 
were  instructed  to  find  whether  the  defendant  as  a  careful,  pru- 
dent man,  ought  to  have  used  something  that  would  have  more 
effectually  prevented  the  emission  of  sparks,  whether  it  could 
reasonably  and  practically  have  done  so,  and  whether  it  could 
have  devised  something  more  practical ;  and  that  if  the  jury 
found  these  facts  in  the  affirmative,  it  was  the  duty  of  the 
defendant  to  use  such  expedient  as  would  more  effectually  pro- 
tect the  discharge  of  sparks  and  thereby  lessen  the  liability  to 
cause  fire  therefrom.     This  was  instructing  the  jury  to  conjee- 
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tare  and  thereon  base  findings  of  facts  upon  which  to  found  a 
right  of  recovery,  and  was  error.    Driggs  v  Burton^  44  Vt.  124. 

Although  the  duty  of  a  railroad  company,  in  this  regard, 
seems  not  to  have  been  expressly  defined  by  the  court  of  this 
State,  it  is  not  a  new  question,  and  is  well  stated  in  Flinn  v. 
New  York,  etc.,  B.  B.  Co.j  142  N.  Y.  11,  as  follows  : 

"  The  duty  of  the  company  to  use  reasonable  care  in  order 
to  avoid  injury  resulting  to  others  from  the  exercise  of  its  powers 
requires  it  to  avail  itself  of  the  best  mechanical  contrivances  and 
inventions  in  known  practical  use  which  are  effective  in  prevent- 
ing the  burning  of  private  property  by  the  escape  of  sparks  and 
<K)als  from  its  engines ;  and  it  is  liable  for  injuries  caused  by  its 
omission  to  use  them.  Its  duty  in  this  respect  is  limited  to  such 
contrivances  as  have  been  already  tested  and  put  in  use,  and  it  is 
not  required  to  use  every  possible  contrivance,  although  already 
patented  and  recommended  in  scientific  discussions." 

By  this  rule,  the  defendant  was  required  to  use  the  best 
tested  spark  arrester  in  known  practical  use,  but  it  was  not  bound 
to  test  or  put  in  use  every  possible  or  new  contrivance,  and  when 
using  the  best  tested  known  appliance  in  practical  use,  to  say 
that  if  the  defendant  could  devise  something  more  practical  it 
was  its  duty  to  use  such  devised  expedient,  was  measuring  its 
•duty  by  a  rule  impractical  in  principle  and  unsafe  to  adopt. 

The  other  questions  raised  by  the  exceptions  are  not  con- 
sidered. 

JvdgmerU  reversed  and  cavse  remanded. 

Taftj  C.  J.,  not  voting. 
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State  v.  Isaao  H.  P.  Kowell. 

May  Term,  1899. 

Present :    Taft,  C.  J.,  Rowell,  Tylkr,  Munbon,  Start,  Thompson 

and  Watson,  JJ. 

Opinion  filed  November  6,  1899. 

Perjury — Insufficient  indictment — Perjury  may  be  committed  on  a  trial  under 
an  indictment  which  is  afterwards  held  insufficient. 

Perjury — Indictment  bad  for  uncertainty — While  perjury  may  be  assigned  by 
reciting  the  false  testimony  relied  on,  an  indictment  is  bad  for  uncer- 
tainty which  recites  testimony  in  the  course  of  which  the  false  testi- 
mony is  alleged  to  be  found,  but  which  fails  to  point  out  in  what  speci- 
fic answers  the  alleged  perjury  is  contained. 

Indictment  for  perjury.  Washington  County,  March  Term, 
1899,  Thompson f  J.,  presiding. 

The  respondent  pleaded  in  bar  of  the  indictment  that  the 
alleged  perjury  consisted  of  testimony  given  by  him  in  a  former 
trial  upon  an  indictment  which  was  insufficient,  and  was  after- 
wards quashed  for  insufficiency.  To  this  plea  the  State  filed  a 
demurrer  which  was  sustained,  and  the  plea  adjudged  insufficient. 
The  respondent  was  then  ordered  to  plead  over,  and  filed  a  general 
demurrer  to  the  indictment,  which  was  overruled,  and  the  case 
passed  to  the  Supreme  Court  before  final  judgment.  All  the 
rulings  of  the  trial  court  were  mB,de pro  forma. 

Richard  A,  Hoar^  State's  Attorney,  for  the  State. 

Geo.  W.  Wing  and  T.  R.  Oordon  for  the  respondent. 

Tyler,  J.  The  respondent  was  indicted  for  perjury  at  the 
September  Term,  1896,  Washington  County  Court.  He  filed  a 
demurrer  to  the  indictment,  which  was  overruled,  and  he  was 
ordered  to  plead  over,  without  prejudice  to  the  demurrer,  and  he 
thereupon  pleaded  not  guilty,  was  tried  by  jury  at  the  following 
March  Term  and  convicted.  Sentence  was  respited,  and  the  cause 
was  passed  to  the  Supreme  Court,  was  heard  at  the  January 
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Term,  1898,  when  the  demurrer  was  sustained  and  the  indictment 
quashed. 

The  present  indictment  was  found  at  the  September  term, 
1897,  while  the  former  one  was  pending  in  the  Supreme  Court, 
and  charges  the  respondent  with  perjury  in  testifying  in  the 
trial  upon  that  indictment. 

I.  The  first  question  is  whether  perjury  can  be  committed 
in  testifying  in  a  trial  upon  an  indictment  which  is  finally 
adjudged  insufficient. 

Perjury  is  defined  by  Mr.  Bishop  as  the  wilful  giving  under 
oath,  in  a  judicial  proceeding  or  course  of  justice,  of  false  testi- 
mony material  to  the  issue  or  point  of  inquiry.  2  Bish.  New  Or. 
Lawy  sec.  1015. 

The  testimony  in  this  case  having  been  given  in  a  judicial 
proceeding,  the  court  having  jurisdiction  of  the  parties  and  of 
the  subject  matter,  and  the  testimony  being  material  to  the  issue, 
the  elements  of  the  crime  of  perjury  seem  to  be  made  out,  ix 
well  alleged. 

The  respondent,  however,  contends  that  by  reason  of  the 
insufficiency  of  the  indictment,  the  trial  was  only  a  mistrial,  that 
the  proceeding  was  void,  that  the  court  had  not  jurisdiction  of 
the  subject  matter  of  the  suit  to  render  a  judgment  of  which  the 
respondent  could  avail  himself  in  a  subsequent  prosecution  for 
the  same  cause — that  there  was  no  issue  to  which  the  testimony 
was  material. 

It  is  true  that  in  an  extra-judicial  proceeding,  where  an  oath 
could  not  lawfully  be  administered,  perjury  by  falsely  testifying 
could  not  be  committed.  This  was  so  held  in  Sex  v.  Cohen,  1 
Stark.  416,  cited  in  1  Bish.  New  Cr.  Law,  sec.  440,  n.  There  a 
statute  provided  that  upon  the  death  of  a  co-plaintiff  the  suit 
should  abate  unless  the  death  was  suggested  upon  the  record,  and 
a  co-plaintifE  dying  after  issue  joined  without  such  suggestion,  a 
trial  was  extra-judicial,  and  perjury  could  not  be  assigned  upon 
any  false  testimony  given.  And  in  Commonwealth  v.  White,  8 
Pick.  462,  a  justice  of  the  peace  tried  and  convicted  a  person  for 
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a  certain  miBdemeanor  under  a  etatnte  that  had  been  abrogated  by 
a  snbsequent  one,  which  gave  jurisdiction  to  the  Court  of  Com- 
mon Fleas ;  held^  that  the  whole  matter  was  ooram  non  jvdicej 
that  an  oath  could  not  lawfully  be  administered,  and  therefore  the 
defendant  could  not  have  committed  perjury  in  testifying. 
Numerous  cases  of  this  kind  might  be  cited,  where  the  proceed- 
ings being  void,  it  was  held  that  perjury  could  not  be  assigned. 
In  this  case  the  indictment  was  regularly  found,  the  trial 
court  held  it  sufficient  and  tried  the  respondent  upon  it,  but  this 
court  held  it  insufficient  in  not  alleging  that  the  writing,  which 
the  respondent  was  charged  to  have  sworn  falsely  to  was  one  which 
the  law  required  to  be  verified  by  oath.  A  judgment  upon  a  verdict 
of  guilty  would  have  been  valid  unless  reversed,  and  a  judgment 
upon  a  verdict  of  acquittal  would  have  been  a  bar  to  another 
prosecution  for  the  same  offense. 

The  trial  court  had  power  to  hear  and  determine  the  cause 
and  this  constituted  jurisdiction  of  the  subject  matter.  Vaughn 
V.  Congdon^  56  Vt.  Ill ;  Fei*ry  v.  Morae^  57  Vt.  609.  The  case, 
therefore,  is  entirely  different  from  one  where  the  oath  is  admin- 
istered by  a  person  having  no  legal  authority  for  so  doing,  as  by 
a  person  acting  merely  in  a  private  capacity,  or  who  has  author- 
ity to  administer  certain  oaths  but  not  the  one  in  queation,  or  by 
one  who  has  authority  seemingly  colorable,  but  which  is  in  fact 
unwarranted  and  merely  void.  .In  such  cases  the  oath  is  not 
perjury,  for  it  is  altogether  idle.  1  Russ.  on  Cr.,  2nd  ed.,  520. 
The  case  is  not  different  in  principle  from  one  where  there  is  a 
mistrial  by  reason  of  error  in  the  admission  or  rejection  bt 
evidence,  or  in  instructions  to  the  jury,  or  where  judgment  is 
arrested  by  reason  of  a  defect  in  the  declaration,  in  which  cases 
it  could  not  be  seriously  contended  that  false  testimony  did  not 
constitute  the  alleged  crime. 

If  the  crime  of  perjury  consisted  wholly  of  the  wrong  done 
in  procuring  an  unjust  verdict,  there  would  be  a  semblance  of 
reason  in  claiming  that  when  the  verdict  was  set  aside  by  reason 
of  an  insufficient^indictment  the  proceeding  was  a  nullity,  and 


Vt]  8TATB  V,   BOWBLL.  31 

perjary  had  not  been  committed.      But  a  wrong  verdict,  thoagh  t 
it  may  be  the  resalt  of  perjury,  is  not  its  essence.     All  the  / 
aathorities  agree  that  a  prosecution  for  the  offense  is  not  groundedr 
npon  the  injury  or  inconvenience  which  an  individual  or  thej 
public  may  sustain,  but  upon  the  abuse  and  insult  to  public 
justice.     2  Chit.  Orim.  Law,  157;  7  Bac.  Abr.  426.  Accordingly 
it  is  held  that  it  is  immaterial  whether  the  false  oath  is  credited 
by  the  triers  of  the  fact  or  not,  or  whether  the  person  to  whose 
prejudice  it  was  taken  is  damaged  by  it  or  not.     Bac.  Abr. 
€upra  ;  2  Bish.  New  Or.  Law,  sec.  1028. 

So  it  has  been  held  that  a  witness  is  guilty  of  perjury  who 
testifies  falsely  to  a  material  fact,  although  he  was  not  competent 
as  a  witness  in  the  case,  or  to  prove  the  particular  faxit  concerning 
which  he  testifies.  Chamherlin  v.  People^  23  N.  T.  85 ;  80  Am. 
Dec.  255. 

Jt  is  laid  down  in  2  Russ.  on  Cf.,  6th  ed.,  318,  that  perjury 
may  be  committed  on  the  trial  of  an  indictment  which  is  after- 
wards held  bad  upon  a  writ  of  error,  and  R.  v.  Meek^  9  0.  &  P. 
is  cited  as  authority.  There  it  was  objected  that  the  evidence  of 
the  defendant  could  not  have  been  material,  as  the  former 
indictment  was  held  bad  upon  a  writ  of  error  for  an  insufficient 
assignment  of  perjury,  but  the  objection  was  overruled,  the  court 
remarking  that  it  would  be  rather  too  much  to  say,  that  whether 
a  witness  had  committed  perjury  or  not,  could  depend  upon  the 
validity  in  point  of  form  of  the  indictment  as  to  which  he  had 
testified.  The  ruling  sustaining  the  State's  demurrer  to  the 
respondent's  plea  was  correct. 

II.  This  indictment  is  demurred  to  as  insufficient.  The 
simplified  form  under  No.  29,  Acts  of  1890,  V.  S.  5417,  form 
48,  is : 

"Statb  of  Vbbmont,  )  -r.     .  ,        , 

(  Be  It  remembered 

CouNTv,  ss.   )  that  at  a  term  of  the 

County  Court  begun  and  held  at within  and  for  the 

county  of .aforesaid, on  the. . .  .day  of 
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A.  D ,  the  grand  jurors  within  and  for  said  county 

of upon  their  oath  present,  that  A.  B.  of 

in  the  county  of ,  at in  the  said  county  of 

on  the. . .  .day  of in  the  year  of  our  Lord 

eighteen  hundred  and appeared  as  a  witness  in  a 

proceeding  in  which  C.  D.  and  £.  F.  were  parties,  then  and  there 
being  heard  before  a  tribunal  of  competent  jurisdiction,  and  com- 
mitted the  crime  of  perjury,  by  testifying  in  substance  as  follows : 
(Here  set  out  the  matter  sworn  to  and  alleged  to  be  false,)  which 
said  testimony  was  material  to  the  issue  then  and  there  pending 
in  said  proceeding,  against  the  peace  and  dignity  of  the  State." 

This  form  is  followed  in  the  present  case  down  to  and 
including  the  charge  that  the  respondent  ^*  committed  the  crime 
of  perjury,"  where  it  is  alleged  that  he  "  then  and  there  falsely 
testified  in  answer  to  interrogatories  substantially  as  follows," 
and  then  follows  more  then  six  hundred  questions  to  and  answers 
by  the  respondent,  covering  nearly  forty  printed  pages,  and  con-, 
eluding  with  the  words,  '^  which  said  testimony  was  material  to 
the  issue  then  and  there  pending  in  said  prosecution,  contrary  to 
the  form  of  the  statute,"  etc. 

The  indictment,  without  the  testimony,  only  alleges  that  the 
respondent  was  a  party  to  a  proceeding  tried  in  the  County 
Court ;  that  he  appeared  as  a  witness  therein,  and  that  being 
sworn  to  tell  the  truth  relative  to  such  proceeding,  he  committed 
the  crime  of  perjury,  and  the  alleged  false  testimony  is  recited  to 
show  the  crime. 

The  indictment  cannot  be  held  good  unless  it  can  be  con- 
strued to  allege  that  the  respondent  swore  falsely  in  his  answers 
to  each  and  every  interrogatory.  It  cannot  be  so  construed.  It 
would  be  absurd  to  give  it  the  constrirction  that  he  swore  falsely 
about  his  name  and  residence,  for  they  are  given  by  him  the 
same  as  they  are  stated  in  the  body  of  the  indictment.  Neither 
is  it  presumable  that  it  was  intended  to  charge  that  he  swore 
falsely  when  he  testified  that  he  was  a  tax  payer  in  Montpelier, 
and  as  such,  in  the  year  1895,  made  out  and  signed  his  inventory 


Vt.]  BASTOK  NATIOKAL  BAJTK,  ET  AL.  V.  ATKINS,  BT  AL.  83 

and  handed  it  to  one  of  the  listers.  The  same  may  be  said  of 
many  other  answers  given  by  him  in  the  course  of  his  examina- 
tion. 

There  being  no  designation  of  the  matter  or  matters  in  the 
r^pondent's  testimony  that  are  claimed  to  be  false,  the  indict- 
ment is  bad  for  uncertainty.  It  does  not  apprise  him  of  the 
cause  and  nature  of  the  accusation  against  him. 

The  state  relies  upon  Stats  y .  Camlet/^  67  Yt.  323,  as  author- 
ity for  sustaining  this  indictment,  for  there,  when  the  specification 
of  perjury  is  reached,  certain  questions  and  answers  are  recited, 
which  do  not  appear  in  the  published  case.  While  that  case  is 
authority  for  holding  that  the  perjury  need  not  be  assigned 
otherwise  than  by  reciting  the  testimony,  it  is  not  authority  for 
holding  that  a  great  mass  of  testimony  may  be  thrown  into  an 
indictment  without  pointing  out  in  what  answers  to  questions  the 
allied  perjury  is  contained. 

The  pro  forma  ruling  is  reversed;  demv/rrer  sustained / 
indictment  held  insufficient^  and  qyuished. 


Barton  National  Bank,  et  al.  v,  G.  W.  Atkins,  et  al. 

January  Term,  1899. 

Present :    Tapt,  C.  J.,  Tylkr,  Munson,  Start  and  Watson,  JJ. 

Opinion  filed  November  12, 1899. 

VU^peal  by  implicaiion — LiabUUy  of  stockholders. — Section  9  of  the  charter  of  the 
Vermont  Investment  and  Guarantee  Company  providing,  among  other 
things,  that  its  stockholders  should  be  liable  for  the  indebtedness  of 
the  corix)ration  beyond  their  stock  to  an  amount  equal  to  the  par  value 
of  their  stock,  was  repealed  by  implication  by  No.  79,  Acts  of  1886, 
which  was  a  revision  of  the  whole  subject  matter  of  said  section  and 
was  clearly  intended  as  a  substitute  therefor. 

3 
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Effect  of  repeal— Obligation  of  contracts. — Such  repeal  was  prospective  only 
in  its  operation,  and  did  not  affect  the  rights  of  creditors  in  respect  to 
enforcing  the  payment  of  prior  indebtedness,  and  therefore  was  not  an 
impairment  of  the  obligation  of  contracts. 

Liability  follows  stock. — A  statutory  liability  of  stockholders  for  the  indebt- 
edness of  the  corporation  passes,  by  a  transfer  of  the  stock,  to  the 
purchaser,  in  the  absence  of  a  controlling  statutory  provision. 

Liability  enforceable  in  eguUy, — Such  liability  is  properly  enforceable  in 
equity,  where  aloiie  a  complete,  convenient  and  comprehensive  remedy 
can  be  obtained. 

lAability  to  be  enforced  by  receiver. — In  the  case  of  an  insolvent  corporation 
in  the  hands  of  a  receiver,  the  proceeding  inequity  to  enforce  the  stock- 
holders' statutory  liability  should  be  by  the  receiver  under  the  direction 
of  the  court. 

Liability  of  estates  of  deceased  stockholdersj  heirs^  and  legatees. — The  liability  of 
the  stockholders  being  purely  equitable  commissioners  upon  the  estates 
of  deceased  stockholders  are  without  jurisdiction  in  the  matter,  and  the 
liability  is  enforceable  in  equity  against  such  estates,  and  against  heirs 
and  legatees  into  whose  hands  estates  so  chargeable  have  come. 

Insolvency — Assignees — ^The  assignees  in  insolvency  of  a  co-partnership, 
liable  as  a  stockholder,  are  proper  parties. 

Insolvent  estate  of  deceased  partner. — In  equity,  the  creditors  of  an  insolvent 
partnership,  one  of  whose  members  died  pending  the  insolvency  pro- 
ceedings leaving  his  separate  estate  insolvent,  when  they  have  ex- 
hausted the  effects  of  the  partnership,  stand  on  an  equal  footing  with 
the  personal  creditors  of  the  deceased  partner  in  respect  to  the  satisfac- 
tion of  any  unpaid  balance  of  their  claims  out  of  the  separate  estate  of 
the  deceased  partner. 

Definition— Debenture — ^The  word  ''debenture"  does  not  of  itself  imjwrt  a 
secured  indebtedness. 

Chanoeby.     Heard  on   bill,  demurrers  and  plea,  Orleans 

Oounty,SeptemberTerm  lS9S^Mun8on,Ghs,nce\\or.  By  agreement 

of  counsel  and  without  hearing  it  was  adjudged  and  decreed  ^>ra 

forma  that  the  demurrers  and  plea  be  sustained  and  the  bill 

dismissed.    The  orators  appealed. 

The  case  is  stated  in  the  opinion. 

W.  W,  MUes  for  the  orators. 

W.  Z.  JBurnap  and  Seneca  HasdUyn  ior  the  defendants 
generally. 
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Jod  G.  Baker  for  the  defendant  estates  and  heirs. 

Charles  M.  Wilde  and  E.  J.  Ormsiee  for  the  defendants 
Farrington  and  Thayer  as  assignees  of  G.  and  F.  £.  Briggs,  co- 
partners, and  as  administrators  of  F.  £.  Briggs.  - 

Watson,  J.  The  allegations  in  the  bil]  show,  among  other 
things,  that  the  Vermont  Investment  and  Guarantee  Company 
was  organized  ander  a  special  act  of  the  Legislature  of  this  State, 
approved  November  10,  1884, section  nine  of  which  reads: 

"  This  corporation  shall  not  transact  business  until  at  least 
twenty-live  thousand  dollars  of  its  capital  stock  has  been  actually 
paid  in ;  and  no  part  of  the  capital  stock  shall  be  withdrawn  so 
long  as  the  corporation  has  any  unpaid  or  outstanding  indebted- 
ness or  liability ;  and  for  any  injury  or  damage  coming  to  any 
person  or  party  from  a  violation  of  the  provisions  of  this  act,  the 
stockholders  shall  be  personally  liable,  and  such  injury  or  damage 
may  be  recovered  by  such  person  or  party  in  an  action  on  the 
case,  founded  on  this  statute,  and  the  stockholders  shall  be  per- 
sonally liable  for  the  indebtedness  of  the  corporation  beyond  their 
stock,  to  an  amount  equal  to  the  par  value  of  their  stock." 

That  the  company  did  business  until  the  first  of  May,  1893, 
when  it  became  wholly  insolvent  and  unable  to  pay  its  debts,  and 
having  a  large  number  of  creditors  in  this  and  many  other  states, 
among  whom  were  the  orators ;  that  at  the  June  Term,  A.  D. 
1893,  of  the  Court  of  Chancery  in  the  County  of  Addison,  upon 
proper  proceedings  for  that  purpose  brought  by  a  creditor  and 
stockholder  of  the  company,  £.  J.  Ormsbee  was  duly  appointed 
receiver  of  said  company,  accepted  the  appointment,  duly  quali- 
fied, and  took  possession,  by  order  of  the  court,  of  all  the  assets  of 
the  company  which  he  has  thus  hitherto  held ;  that,  under  an  order 
of  the  court  therein  providing  that  creditors  of  the  company  who 
wished  to  become  parties  to  the  suit  and  share  in  the  assets  of  the 
company  should,  on  or  before  June  1, 1894,  file  with  the  receiver 
a  statement  of  their  several  claims  against  the  company,  verified 
by  oath,  the  orators  presented  their  several  claims  for  proof  and 
allowance  in  accordance  with  the  order,  and  the  same  were  allowed 
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by  the  receiver;  that  on  the  first  day  of  November,  A.  D.  1894, 
the  receiver  filed  his  report  allowing  the  debts  proved,  and  on 
the  11th  day  of  February,  A.  D.  1898,  the  court  ordered,  adjudged 
and  decreed  that  the  report  of  the  receiver  be  accepted  and 
confirmed,  and  that  the  several  cldims  therein  reported  for  allow- 
ance, including  those  of  the  orators,  be  established  as  the  indebt- 
edness of  the  company,  entitling  the  claimants  to  rank  as  creditors 
in  the  distribution  of  the  assets  of  the  company,  the  priority  to 
be  afterward  determined ;  that  the  assets  of  the  company  are 
sufficient  to  pay  only  a  small  portion  of  the  debts  thus  proved ; 
that  the  defendants  were  stockholders  of  the  company  at  the  time 
it  became  insolvent  and  are  all  there  were  of  such  stockholders 
then  residing  in  this  state,  and  all  there  were  in  this  state,  to  the 
knowledge  of  the  orators,  at  the  date  of  the  bringing  of  this  bill. 
The  orators  bring  this  action  for  themselves  and  all  other  creditors 
who  may  become  parties  thereto,  to  enforce  the  liability  of  the 
defendants  as  stockholders  under  that  clause  of  section  nine  of 
the  charter  which  reads,  '^  And  the  stockholders  shall  be  person- 
ally liable  for  the  indebtedness  of  the  corporation  beyond  their 
stock,  to  an  amount  equal  to  the  par  value  of  their  stock." 

The  defendants,  under  their  demurrer,  contend,  among  other 
things,  that  this  provision  of  the  charter  was  repealed  by  No.  79, 
of  the  Laws  of  1886,  and  therefore  that  the  bill  is  without  equity. 

Such  a  repeal  was  not  in  express  terms,  and  can  only  have 
been,  if  at  all,  by  implication.  By  the  law  of  1886,  all  private 
corporations  organized  under  special  acts  of  the  Legislature  were 
made  subject  to  the  provisions  of  sections  3291,  3292,  and  3293, 
R.  L.  By  section  nine  of  the  charter,  the  corporation  could  not 
transact  business  until  at  least  twenty-five  thousand  dollars  of  its 
capital  stock  had  been  actually  paid  in,  and  no  part  of  the  capital 
stock  could  be  withdrawn  so  long  as  the  corporation  had  any  un- 
paid or  outstanding  indebtedness  or  liability,  and  for  any  injury 
or  damage  coming  to  any  person  or  party  from  a  violation  of 
those  provisions,  the  stockholders  were  personally  liable  in  an 
action  founded  on  that  statute.    By  section  8291,  R.  L.,  one  half 
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of  the  capital  stock  had  to  be  paid  in  before  the  corporation  con- 
tracted debts  and  no  part  of  it  could  be  withdrawn  or  diverted 
from  the  proper  business  of  the  corporation,  and  by  section  3293, 
B.  L.,  if  the  capital  stock  was  withdrawn  and  refunded  to  the 
stockholders  before  payment  of  the  debts  of  the  corporation,  each 
of  such  stockholders  was  personally  liable  to  creditors  whose 
claims  remained  anpaid,  to  the  amoant  so  refunded  to  him,  to  be 
recovered  in  an  action  founded  on  that  statute.     By  section  3291, 
B.  L.,  no  debts  could  be  contracted  by  the  corporation  exceeding 
in  amount  two-thirds  of  the  capital  stock  actually  paid  in,  and, 
by  express  terms,  the  act  of  188(5  was  not  to  be  construed  to  pre- 
vent corporations  from  contracting  debts  beyond  that  amount, 
when  specially  allowed  to  do  so  by  their  act  of  incorporation. 
Cfnder  the  charter,  the  stockholders  were  personally  liable  for 
the  indebtedness  of  the  corporation  beyond  their  stock,  to  an 
amount  equal  to  the  par  valae  of  their  stock ;  while  under  section 
3292,  E.  L.,  the  stockholders  were  individually  liable  to  creditors 
to  an  amount  equal  to  the  amount  of  stock  held  by  them  respect- 
ively, for  contracts  and  debts  made  by  the  company,  until  the 
whole  amount  of  stock  fixed  by  the  company  was  paid  in.     It 
will  be  noticed  that,  by  the  charter,  the  stockholders  are  liable 
for  the  indebtedness  to  an  amount  equal  to  the  par  value  of  their 
stock,  without  limitation  as  to  time,  while  under  section  3292,  the 
liability  is  to  the  creditors  in  the  same  amount,  but  limited  to  the 
time  when  the  whole  amount  of  stock  is  paid  in.     Tims  it  is  seen 
that  the  act  of  1886  was  a  revision  of  the  whole  subject  matter 
of  section  nine  of  the  charter  and  clearly  was  intended  as  a  sub- 
stitute therefor.  The  latter  was  repealed  tliereby.  I^arr  v.  Brack- 
eU,  30  Vt.,  344 ;  Staie  v.  Smith,  63  Vt.,  201. 

It  becomes  important  to  determine  what  effect  this  repeal 
had  upon  the  rights  of  creditors  under  the  provision  in 
question. 

The  law  making  stockholders  personally  liable  for  the 
indebtedness  of  the  corporation  is  wholly  statutory,  and  may  be 
contained  in  a  special  charter  under  which  the  corporation  is 
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organized,  or  in  the  general  statutory  law.  Such  a  provision  is 
entirely  for  the  benefit  of  creditors  and  is,  in  effect,  a  require- 
ment that  the  stockholders,  by  availing  themselves  of  the  advan- 
tages to  be  derived  from  such  an  organization,  shall  impliedly 
agree  to  be  responsible  for  the  debts  of  the  corporation  to  the 
extent  by  law  provided.  And  when  the  defendants  became 
stockholders  in  the  Vermont  Investment  and  Guarantee  Com- 
pany, they  impliedly  agreed  to  pay  the  indebtedness  of  the  cor- 
poration beyond  their  stock,  to  an  amount  equal  to  the  par  value 
of  their  stock.  This  provision  with  the  capital  of  the  corpora- 
tion was  the  basis  of  its  credit.  The  creditors  contracted  with 
reference  to  it.  It  became  a  part  of  the  law  of  their  contracts, 
and  constituted  security  for  any  debt  contracted  by  the  company. 

To  take  away  the  rights  of  creditors  to  enforce  the  payment 
of  the  prior  indebtedness  of  the  corporation,  under  this  provision 
by  its  repeal,  would  be  an  impairment  of  the  obligation  of 
contracts  which  is  prohibited  by  the  Federal  Constitution. 
Uathom  v.  Calefy  2  Wall.  10 ;  Ochiltree  v.  Iowa  etc.  Go.  21 
Wall.  249  ;  Shreveport  v.  Cole,  129  U.  S.  36. 

The  allegations  in  the  bill  show  that  the  original  capital 
stock  of  the  company  was  fixed  at  fifty  thousand  dollars  and  that 
after  its  organization  and  before  its  insolvency  the  capital  stock 
was  increased  to  three  hundred  thousand  dollars ;  but  whether 
this  or  any  increase  therein  was  made  before  the  repealing  act  of 
1886  took  effect,  does  not  appear.  Creditors  trusted  the  company 
and  the  members  composing  it  only  on  the  basis  of  the  capital 
stock  and  the  personal  liability  incident  thereto,  at  the  time  the 
contracts  were  made.  Beyond  this  the  personal  liability  clause 
was  no  part  of  the  law  of  the  contracts  made  by  the  company 
and  its  repeal  was  not  within  the  inhibition  of  the  constitution. 
Persons  dealing  with  the  company  had  no  right  to  assume  that 
other  stock  would  be  taken.  '^The  obligation  of  a  contract 
within  the  meaning  of  the  constitution  is  a  valid,  subsisting 
obligation,  not  a  contingent  or  speculative  one.      It  was  no  part 
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of  the  obligation  of  contract  that  future  stock  should  be  taken." 
Ochiltree  v.  Iowa  etc.  Co.^  eujpra. 

The  defendants  contend,  as  a  second  ground  of  demurrer, 
that  they  are  not  liable  under  the  charter  provision,  unless  they 
were  stockholders  when  the  respective  debts  to  the  orators  were 
iscurred.     With  this  we  are  unable  to  agree. 

The  fund  subscribed  by  the  stockholders  at  the  time  of  the 
formation  of  the  company  was  expected  to  be  the  company's  sole 
working  capital — a  subsequent  increase  of  stock  might  be  voted 
— and  the  means  of  satisfying  its  creditors.  The  personal  liability 
of  the  stockholders  in  no  wise  increased  the  working  capital  or 
the  capital  stock  of  the  corporation.  When  a  person  became  a 
stockholder  by  subscription,  this  liability  rested  upon  him  as  an 
incident  to  his  stock.  He  had  a  right,  in  good  faith,  to  sell  and 
transfer  his  stock  and  thereby  relieve  himself  from  liability  as  a 
stockholder,  and,  as  such  incident,  this  liability  would  follow  the 
stock  into  the  hands  of  the  purchaser.  It  was  inseparable  there- 
from.   Story  V.  Furman,  25  N.  T.  214. 

The  corporation  was  a  distinct  legal  entity,  managing  its 
affairs  by  officers  and  agents.  Within  the  limits  of  the  charter, 
it  could  hold  property  the  same  as  an  individual.  It  could 
contract  debts,  and  in  no  sense  were  they  the  debts  of  the  stock- 
holders. It  was  the  duty  of  the  corporation  to  pay  its  debts,  and 
if  the  stockholders  are  individually  forced  to  pay  them,  they  will 
be  entitled  to  reimbursement  from  the  corporate  assets,  if  such 
there  are.  As  between  the  corporation  and  the  stockholders,  the 
former  is  primarily  liable  for  its  debts ;  it  is  just  and  equitable 
that  they  should  be  paid  from  its  assets,  in  the  first  instance ; 
and  to  save  circuity  of  actions,  equity  requires  the  creditors  to 
resort  to  the  primary  debtor's  assets  first  and  to  exhaust  them 
before  resorting  to  the  liability  of  the  stockholders.  Morawetz 
on  Cor.  sec.  883  ;  Bauchy  v.  Brovm^  24  Vt.  197 ;  2  Eq.  Lead. 
Cases,  273. 

The  debts  of  an  insolvent  corporation  may  have  been  largely 
contracted  at  a  time  when  other  persons  were  stockholders  and 
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the  company  solvent.  It  may  not  have  become  insolvent  for 
years  after  the  then  stockholders  had  sold  and  transferred 
their  stock  to  other  parties  who,  through  mismanagement  per- 
haps, were  morally  responsible  for  its  insolvency.  The  extreme 
difficulty  in  adjusting  the  rights  of  creditors  and  stockholders  on 
the  basis  that  the  latter  are  not  personally  liable  unless  they  were 
such  stockholders  when  the  debts  were  contracted,  and  the  in- 
equity which  might  result  from  such  adjustment,  are  sufficient 
reasons  why,  in  the  absence  of  statutory  provisions  governing  it, 
the  law  should  be  construed  to  make  the  stockholders  at  the  time 
of  the  insolvency  of  the  corporation  liable,  without  regard  to  who 
were  stockholders  when  the  debts  were  contracted.  Such  con- 
struction is  consistent  with  the  legal  effect  of  a  sale  and  transfer* 
of  stock.  Mr.  Morawetz  says :  "  The  right  given  by  law  to  trans- 
fer shares  in  a  corporation  is  held  to  include,  by  implication,  a 
right  to  effect  a  complete  novation  of  the  contract  of  the  holder 
with  the  other  shareholders.  The  transferor  is  discharged  from 
all  liability  to  contribute  to  the  company's  capital,  either  for  the 
benefit  of  the  corporation,  or  for  the  benefit  of  creditors,  and  the 
transferee  is  rendered  liable  in  his  place.  There  is  no  reason 
why  the  right  of  transfer  should  not  likewise  be  held  to  include 
a  right  to  effect  a  novation  of  a  special  individual  liability 
imposed  upon  the  shareholders  for  the  security  of  creditors 
alone."    Morawetz  on  Cor.  sec.  888. 

Nor  is  the  case  of  Windham  Provident  Institution  v. 
Sprague^  43  Vt.  502,  relied  upon  by  the  defendants  in  support  of 
their  contention  in  this  regard,  in  conflict  with  the  construction 
here  given.  In  that  case  the  plaintiff  sought  to  recover  its  debt 
of  the  defendants  under  a  section  of  the  charter  of  the  corpora- 
tion in  which  they  were  directors  and  stockholders,  which  pro- 
vided that  the  company  should  not  at  any  time  contract  debts 
exceeding  three-fourths  the  amount  of  its  capital  stock  paid  in  ; 
and  if  such  indebtedness  should  exceed  that  amount,  the  directors 
and  stockholders  should  be  personally  holden  to  the  creditors  of 
the  company.     The  creation  of  this  additional  liability  was  held 
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to  hftve  been  intended  as  a  check  upon  the  directors  and  stock* 
holders  in  the  contraction  of  debts,  and  to  have  been  imposed  as 
a  penalty  for  the  infraction  of  that  provision  in  the  charter, 
and  that  to  visit  that  penalty  upon  othe.rs  than  those  who  caused 
the  infraction  would  be  unjust  and  unintended.  There  is  a  well 
recognized  distinction  between  a  liability  under  such  a  provision 
and  a  liability  under  a  provision  like  the  one  here  in  question. 
Morawetz  on  Cor.  sees.  877,  907. 

The  third  ground  of  demurrer  is  that  the  action,  if  any, 
should  be  at  law.  The  liability  of  the  stockholders  is  not  to  the 
creditors,  but  for  the  indebtedness  of  the  corporation,  to  an 
amount  equal  to  the  par  value  of  their  stock.  In  proportion  to 
their  stock,  they  must  contribute  to  a  common  fund  to  be  appor^ 
tioned  among  the  creditors  entitled  thereto,  according  to  the 
relative  amount  of  their  debts  proved.  In  the  enforcement  of 
this  liability  and  the  apportionment  of  the  fund,  there  are  equi- 
ties  among  the  creditors,  among  the  stockholders,  and  between 
the  creditors  and  stockholders,  to  be  adjusted.  A  complete, 
convenient,  and  comprehensive  remedy  can  be  had  only  in  a 
court  of  equity  where  the  rights  of  all  parties  can  be  considered 
and  relief  requisite  to  meet  the  ends  of  justice  granted  in  a 
flingle  action.  Oroton  v.  Brmnardy  57  Vt.  625 ;  Pollard  v. 
Baileyy  20  Wall.  520  ;  Terry  v.  ZitOe,  11  Otto  216  ;  German 
National  Bank  v.  Farmer^  and  Merchants  Bank^  74  N.  W. 
Rep'r  1086. 

Were  it  possible  to  determine  the  questions  involved  in  a 
court  of  law,  the  interference  of  a  court  of  equity  would  be  justi- 
fied upon  the  ground  that  a  comprehensive  decree  covering  the 
whole  controversy  can  there  be  made  and  thus  avoid  a  multipli- 
city of  suits  that  would  certainly  arise.  Smyth  v.  Amee^  169  U. 
S.  466  ;  1  Pom.  Eq.  Jur.  sees.  268,  269. 

But,  as  their  fourth  ground  of  demurrer,  defendants  con- 
tend that  if  a  suit  in  equity  can  be  maintained,  it  should  be  by 
the  receiver  appointed  and  in  the  discharge  of  his  duties  before 
the  commencement  of  this  action.    With  this  contention  we 
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quite  agree.  As  before  stated,  the  provisions  for  personal  liabil- 
ity with  the  capital  of  the  corporation  was  the  basis  of  its  credit. 
The  creditors  had  a  right  to  understand  that,  although  the  debts 
contracted  were  the  debts  of  the  corporation  and  that,  in  their 
enforcement,  the  remedy  against  it  and  its  primary  assets  must 
first  be  exhausted,  if  such  assets  proved  insufficient,  they  had,  as 
security  for  the  deficiency,  this  liability  of  the  stockholders.  The 
stockholders  knew  the  law  and  voluntarily  assumed  that  respon- 
sibility, and  while  it  was  not  enforceable  by  the  corporation,  it  is 
a  secondary  asset  for  that  purpose  and  constitutes  a  trust  fund  to 
be  resorted  to  by  the  receiver  in  the  marshalling  of  assets,  if  nec- 
essary for  the  full  satisfaction  of  the  indebtedness  for  which  it  is 
holden.  The  receiver  represents  the  corporation,  the  stockhold- 
ers, and  the  creditors ;  and  if  the  primary  assets  prove  insufficient 
for  the  payment  of  the  corporate  indebtedness,  it  is  his  right  and 
duty,  under  the  direction  of  the  court,  to  enforce  this  liability  in 
the  same  proceeding  for  the  benefit  of  those  creditors  entitled  to 
the  trust  fund  to  be.derived  therefrom.  Post  v.  ToledOy  etc.y  S. 
H.  Go.  144  Mass.  341  (59  Am.  Rep.  86) ;  Gushing  v.  Perot, 
175  Pa.  66  (34  L.  R.  A.  737) ;  McEusiok  v.  Seymour  etc.  Go.y 
50  N.  W.  Rep'r.  (Minn.)  1114;  Farmer's  Loan  it  Trust  Go.  v. 
Funk,  68  N.  W.  Rep'r.  (Neb.)  620 ;  Pickering  v.  HastingSy  76 
N.  W.  Rep'r.  (Neb.)  587  ;  Wilson  v.  Book,  43  Pac.  Rep'r.  939 ; 
Thompson  on  Cor.  sec.  3368. 

Of  the  stockholders  at  the  time  of  the  insolvency  of  the  cor- 
poration, some  have  since  died,  letters  of  administration  were 
taken  upon  their  estates,  commissioners  were  appointed  to  receive, 
examine,  and  adjust  the  claims  and  demands  against  the  estates 
and  in  offset  thereto,  the  times  for  presenting  claims  have  expired, 
and  claims  which,  by  law,  should  have  been  thus  presented  for 
allowance  but  were  not,  are  barred.  Sec.  2436,  V.  8.  But  it  is 
said  by  the  orators  that  the  nature  of  the  liability  in  question  is 
such  that  commissioners  have  no  jurisdiction  over  claims  for  its 
enforcement  and,  therefore,  they  are  not  barred  by  a  failure  thus 
to  present  them. 
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Notwithstanding  the  liability  is  contractual,  the  right  of 
recovery  and  the  extent  thereof  can  be  determined  only  in  a  court 
of  equity.  For  the  holding  that  such  claims  are  purely  of  an 
equitable  character,  commissioners  without  jurisdiction,  and  the 
claims  not  barred  by  not  presenting  them,  the  case  of  Spalding 
V.  Estate  of  Warner^  52  Vt.  29,  is  full  authority.  The  rule  is 
there  laid  down  that "  When  resort  to  chancery  is  necessary,  to 
ascertain  and  establish  the  right  of  recovery  or  the  extent  of  that 
right,  the  claim  is  of  a  purely  equitable  character,  and  commis- 
sioners have  no  jurisdiction  over  it,  and  it  is  not  barred  if  not 
presented  to  them  for  adjustment." 

Creditors  have  a  priority  of  right  to  satisfaction,  and  if  the 
estates  of  such  deceased  stockholders  have  been  received  by  heirs- 
at-law  or  legatees,  the  assets  may  be  followed  in  equity,  into 
whosesoever  hands  they  come.  Newman  v.  Barton^  2  Vern. 
205;  2Vbel  v.  Bohinson,  I  Vern.  90 ;  1  Story  Eq.  Jur.  92.  And 
as  such  heirs  and  legatees  have  an  interest  in  the  assets  thus 
sought  to  be  refunded,  they  are  necessary  parties  to  the  bill. 
Mitford's  &  Tyler's  PI.  &  Pr.  in  Eq.  36. 

But  it  is  urged  that  Farrington  and  Thayer  as  assignees  of 
the  insolvent  estate  of  G.  &  F.  E.  Briggs,  under  appointment  of 
the  Court  of  Insolvency,  were  improperly  made  parties  and  that 
the  assets  of  the  insolvent  estate  can  be  distributed  only  in 
accordance  with  the  insolvency  laws,  under  the  direction  of  the 
court  of  insolvency  ;  that  it  having  seized  the  assets  for  distribu- 
tion to  creditors,  no  >  other  court  could  subsequently  interfere 
therewith,  and  reference  has  been  made  to  many  authorities  in 
support  of  this  position. 

Without  expressing  any  opinion  as  to  the  general  law  appli- 
cable thereto,  we  think  the  provisions  of  the  insolvency  law,  and 
the  decisions  of  this  court  ^construing  the  same,  are  controlling. 
The  liability  of  the  partnership  as  stockholder,  for  the  indebted- 
ness of  the  Vermont  Investment  &  Guarantee  Company,  could 
not  be  proved  against  the  insolvent  firm  in  the  ordinary  way  of 
proving  debts  and  claims  in  the  insolvency  court.    The  fact  that 
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the  partnerBbip  is  in  insolvency  and  that  its  assets  must  be  dis- 
tributed among  its  creditors  according  to  the  insolvency  laws, 
renders  it  no  less  necessary  that  the  right  of  recovery  and  the 
extent  thereof  against  it  as  a  stockholder,  under  the  provision  in 
question,  should  be  established  in  a  court  of  equity.  The  same 
equities  are  to  be  adjusted  as  would  have  to  be,  if  the  firm  was 
not  in  insolvency.  The  amount  due  from  it  by  reason  of  this 
liability  is  in  dispute,  and  a  suit,  by  leave  of  the  court  of  insol- 
vency, may  be  brought  and  proceed  to  judgment,  during  the 
pendency  of  the  insolvency  proceedings,  for  the  purpose  of  ascer- 
taining that  amount ;  and  when  the  amount  is  thus  ascertained, 
it  may  be  proved  as  a  debt  in  the  insolvency  proceedings.  Sees. 
2071,  2074,  V.  S. ;  Patterson  v.  Smith,  66  Vt,  633 ;  Thomas  v. 
Carter,  63  Vt,  609.  The  claim  will  then  stand  like  other  debts 
and  claims  proved,  and  the  distribution  of  the  estate  of  the  part- 
nership and  the  separate  estate  of  the  surviving  partner  among 
the  creditors  will  be  governed  by  the  provision  of  sec.  2164, 
V.  S. 

In  Thomas  v.  Carter  it  was  expressly  held  that  the  bringing 
of  a  suit  was  not  prohibited,  and  that  the  protection  to  the  debtor 
was  by  application  to  the  court  for  a  stay  of  the  suit.  When 
such  application  is  made,  it  is  within  the  province  of  the  court  to 
allow  the  suit  to  proceed  to  judgment  to  ascertain  the  amount 
due,  if  it  is  in  dispute.     The  assignees  were  properly  made  parties. 

F.  E.  Briggs,  one  of  the  members  of  the  partnership,  died 
after  the  filing  of  the  petition  against  it  in  insolvency,  and  thereby 
the  proceedings  against  his  separate  estate  were  discontinued,  leav- 
ing it  to  be  settled  like  other  estates  of  deceased  persons.  Sec.  2170 
V.  S.;  Bartlett  v.  Walker,  65  Vt.  594.  And,  although  the  claim 
under  the  charter  provision,  against  the  partnership,  would  be 
joint  as  to  the  members,  it  is  provable  against  his  estate  the  same 
as  it  would  be,  were  the  liability  joint  and  several.  Sec.  2440 
V.  S.  With  the  claim  thus  proved,  independent  of  other  consid- 
erations, it  would  stand  ratably  with  other  debts  against  the 
estate.    But,  under  the  insolvency  law  (sec.  2164,  V.  S.),  and  also 
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in  equity  (  Washhum  v.  Bank  of  Bellows  FaXU^  19  Vt.  278 ; 
BardwM  v.  Perry^  19  Vt.  292),  partnership  effects  must  be 
applied  in  satisfaction  of  partnership  debts  and  liabilities,  in 
preference  to  debts  dne  creditors  of  the  individnal  partners.  This 
gires  the  partnership  creditors  a  prior  lien  upon  the  partnership 
assets  and  an  equal  Hen  upon  the  separate  assets  of  the  private 
estate,  while  the  private  creditors  have  an  equal  lien  only  upon 
the  latter.  Creditors  who  come  into  equity  for  the  enforcement 
of  their  claim,  must  do  equity.  They  must  first  exhaust  the 
partnership  effects,  and  for  any  balance  remaining  unpaid  there- 
after, they  will  stand  on  an  equal  footing  with  the  private  cred- 
itors of  F.  E.  Brigg's  estate.  Bardwdl  v.  Perry y  supra  ;  Wash- 
hum  V.  Bank  of  Bdlows  FallSj  supra ;  1  Story  Eq.  Jur.  (9th 
Ed.)  sec.  645a. 

Defendants  further  contend  that  debenture  holders  are  not 
UQsecured  creditors,  and  are  misjoined. 

It  is  not  necessary  to  consider  what  the  effect  would  be  did 
it  appear  that  they  were  secured.  The  name  does  not  necessarily 
imply  a  secured  debt  or  claim.  A  '^  debenture "  is  defined  in 
the  Century  Dictionary  as,  "  A  writing  acknowledging  a  debt ; 
specifically,  an  instrument,  generally  under  seal,  for  the  repay- 
ment of  money  lent ;  usually  if  not  exclusively  used  of  obliga- 
tions of  corporations  or  large  moneyed  copartnerships,  issued  in 
a  form  convenient  to  be  bought  and  sold  as  investments.  Some- 
times a  specific  fund  or  property  is  pledged  by  the  debentures, 
in  which  case  they  are  usually  termed  mortgage  debentures." 

It  would  seem  from  this  definition,  that  to  have  a  specific 
fund  or  property  as  security  for  the  payment  is  an  exception  to 
the  rule,  rather  than  the  rule  itself.  No  misjoinder  of  parties  in 
this  regard  is  disclosed  by  the  allegations  in  the  bill. 

Decree  dismissing  the  bill  ajirmed  with  costs  to  the  defend- 
ants in  this  court,  and  cause  remanded. 
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State  v,  Fred  Austin. 

October  Term,  1899. 

Present :    Taft,  C.  J.,  Rowkll,  Tyler,  Munson,  Thompson  and  Watbon,  J  J. 

Opinion  filed  November  20,  1699. 

Practice — ^The  question  of  the  sufficiency  of  an  information  for  adultery, 
raised  by  demurrer,  being  needlessly  before  the  Supreme  Court  through 
the  omission  of  the  State's  Attorney  to  ask  leave  to  amend,  judgment 
was  reversed  pro  forma  and  cause  remanded. 

Information  for  adultery.  Windsor  County,  June  Term, 
1899,  Starty  J.,  presiding.  The  respondent  demurred.  Demurrer 
overruled,  and  information  adjudged  sufficient.  Respondent 
excepted. 

e/".  O,  Sargentj  State's  Attorney,  for  the  State.  W.  W. 
Stickney  and  W.  B.  G,  Stickney  with  him  on  the  brief. 

JS.  Jf.  Haroey  and  M,  M.  Wilson  for  the  respondent. 

Per  Curiam.  The  question  is  whether  the  allegation  that 
the  prisoner  had  carnal  knowledge  with  Cora  Smith,  etc.,  charges 
adultery.  The  case  is  so  needlessly  here  that  we  do  not  consider 
the  question  on  its  merits,  but  reverse  pro  format  sustain  the 
demurrer,  and  remand,  that  the  State's  Attorney  may  ask  leave 
to  amend  the  information,  which  he  ought  to  have  done  at  once 
on  the  objection  being  made.  It  is  not  well  that  the  course  of 
justice  should  be  obstructed  by  impediments  that  can  be  so  easily 
removed. 
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H.  F.  Patton  V.  Cabdinbb  Bbothbrs. 

October  Term.  1899. 

Present :    Taft,  C.  J..  Rowell,  Tylkb,  Munson  and  Watbon,  JJ. 

Opinion  filed  November  20,  1699. 

SaU— Mutual  promises  a  consideration  for  each  other— The  defendants  being 
indebted  to  the  plaintiff,  orally  offered  to  sell  him  a  monument  for 
$125,  to  apply  on  account.  The  plaintiff  said,  **  I  will  take  if  It  not 
appearing  that  the  plaintiff  misunderstood  the  offer,  the  promises  were 
mutual  and  a  consideration  for  each  other,  and  made  a  bargain  and 
sale. 

SdU— Passing  of  title  as  between  parties — As  a  future  application  of  the  price 
was  not  contemplated,  the  contract  applied  it  at  once ;  and  as  the  monu- 
ment was  thereby  paid  for,  and  nothing  remained  to  be  done  but  for 
the  plaintiff  to  take  possession  of  it,  the  title  passed  as  between  the 
parties  without  delivery. 

Assumpsit.  Plea,  general  issue.  Trial  by  referee.  Hear- 
ing on  report,  Washington  county,  March  Term,  1899,  Thompson^ 
J.,  presiding.  Judgment  for  the  plaintiff.    Defendants  excepted. 

The  referee  found  the  defendant  indebted  to  the  plaintiff  in 
the  sum  of  $247.51.  One  of  the  items  in  dispute  was  a  credit  of 
$125,  which  the  defendants  asked  on  account  of  a  monument 
that  they  claimed  to  have  sold  to  the  plaintiff.  The  referee 
reported  the  facte  in  respect  to  this  item,  and  disallowed  it  on  the 
ground  that  on  the  facts  there  was  as  matter  of  law  no  sale  of 
the  monument.  The  facts  in  relation  to  this  item,  found  by  the 
referee,  are  stated  in  the  opinion. 

H.  William  Scott  for  the  plaintiff. 

John  W.  Gordon  for  the  defendants. 

SowsLL,  J.  The  defendants  offered  to  sell  a  monument  to 
the  plaintiff  for  $125,  to  apply  on  account.  The  plaintiff  said, 
"I  will  take  it."  There  was  no  delivery,  but  the  monument 
remained  in  the  defendants'  possession  till  it  was  attached  in  this 
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suit.  The  defendants  considered  it  a  sale  and  a  payment  of  so 
much,  but  the  plaintiff  did  not  so  consider  it.  But  there  was  an 
offer  and  an  unconditional  acceptance,  identical  with  the  terms 
of  the  offer,  made,  for  aught  that  appears,  with  the  intention  on 
both  sides  of  creating  or  changing  legal  relations.  Had  it 
appeared  that  the  plaintiff  misunderstood  the  offer,  the  promises, 
being  oral,  would  not  have  been  mutual,  and  therefore  would  not 
have  been  a  consideration  for  each  other.  Thus,  if  the  plaintiff 
had  accepted  the  offer  thinking  the  price  to  be  $100,  there  would 
have  been  no  sale,  for  then  the  defendants'  promise  would  have 
been,  ''  We  will  sell  you  this  monument  for  $125,"  but  the  plain- 
tiff's would  have  been,  "  I  will  give  you  $100."  But  as  it  does 
not  appear  that  the  plaintiff  misunderstood  the  offer,  nor  thought 
it  different  from  what  it  was,  his  acceptance  must  be  construed  to 
be  an  acceptance  of  it  as  it  was  in  fact  made,  and  therefore  the 
promises  were  mutual,  and  a  consideration  for  each  other,  and 
made  a  bargain  and  sale. 

As  a  future  application  of  the  price  was  not  contemplated, 
the  contract  was  effective  to  apply  it  at  once  as  part  payment  of 
the  account,  Jewett  v.  Winshij?y  42  Vt.  204 ;  and  as  the  monu- 
ment was  thereby  paid  for,  and  nothing  remained  to  be  done  but 
for  the  plaintiff  to  take  possession  of  it,  the  title  passed  as  between 
the  parties.  Fletcher  v.  Howard^  2  Aik.  115  ;  Bemisv.  MorriU, 
38  Vt.  153. 

No  question  arises  under  the  Statute  of  Frauds,  as  the  testi- 
mony to  prove  the  contract  was  received  without  objection. 

Judgment  reversed^  and  judgment  for  the  plaintiff  for  the 
amount  fowad  hie  du^^  lees  said  sum  of  $126^  applied  as  of  the 
date  of  its  payment. 
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State  v.  Ohables  F.  Biohabdbon. 
October  Term,  1899. 
Preflent :    Tait,  C.  J.,  Rowsll,  Ttlbb,  Munbon,  Thompson  and  Watbom,  J  J. 

Opinion  filed  November  20, 1899. 

Marriage  and  divorce — F.  8,  £70S,  £704 — When  a  marriage  is  dissolved  by  a 
divorce,  the  libellee  who  afterwards  marries  in  New  Hampshire  and 
returns  to  and  lives  in  this  State  with  the  wife  whom  he  so  marries, 
within  three  years  from  the  date  of  the  divorce,  cannot  be  punished 
for  living  in  this  State  under  such  marriage  relation  notwithstanding 
the  provisions  of  V.  S.  2703  and  2704. 

Stale  V.  SfioUuck,  69  Vt.  403  is  decisive  of  this  case. . 

InFosMATiON  fop  a  brcach  of  the  divorce  lave.  Windsor 
Coimtj,  June  Term,  1899,  Starty  J.,  presiding.  Respondent 
demurred.  Demurrer  overruled  pro  forma.  Bespondent 
excepted.  Case  passed  to  the  Supreme  Court  before  final  judg- 
ment 

The  information  was  filed  June  4, 1899,  and  set  out  that  the 
respondent  at  Albany  in  this  State  was  married  to  Alice  Richard- 
son in  July,  1886 ;  that  at  the  May  Terra,  1898,  of  Windsor 
County  Court,  a  divorce  was  granted  to  the  said  Alice  Richard- 
son from  the  respondent ;  that  the  said  Alice  was  still  living ; 
that  March  16,  1899,  within  three  years  after  said  divorce,  the 
respondent  was,  in  the  State  of  New  Hampshire,  joined  in  mar- 
riage to  one  Hattie  M.  Royce  of  Norwich  in  this  State ;  that 
immediately  after  said  marriage  and  on  the  same  day,  the 
respondent  returned  into  this  State  with  the  said  Hattie  M.  and 
from  that  time  to  the  filing  of  the  information  had  lived  in  this 
State  at  Hartford  in  the  County  of  Windsor  with  the  said 
Hattie  M.  ss  his  wife  under  the  marriage  relation  so  contracted 
with  her  in  New  Hampshire,  contrary,  etc. 

4 
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W.  W.  Stickney  and  J,  O.  Sargent  for  the  State, 

James  Q,  Harvey  for  the  respondent. 

Taft,  C.  J.  V.  S.  chap.  132  regulates  the  subject  of 
"  Marriage  and  Divorce."  Section  2708  of  that  chapter  provides 
that  when  a  marriage  is  dissolved  pursuant  to  that  chapter,  the 
libellee  is  forbidden  to  marry  a  person  other  than  the  libellant  for 
three  years  from  the  time  such  divorce  is  granted,  unless  the 
libellant  dies.  Section  2704  enacts  that  a  person  who  violates 
the  preceding  section  or  lives  in  this  State  under  a  marriage 
relation  forbidden  thereby,  shall  be  imprisoned,  etc.  In  State 
V.  Shatt'ucky  69  Vt.  403,  it  was  held  that  when  a  libellee  in  such 
a  case,  residing  in  this  State,  went  into  the  State  of  New  Hamp- 
shire, was  there  married  and  returned  to  this  State,  her  marriage 
was  lawful  here.  The  respondent  is  ^complained  of  under  sec. 
2704  for  living  under  a  marriage  relation  forbidden  by  sec.  2703. 
The  marriage  was  solemnized  in  New  Hampshire  and  if  the 
respondent,  and  Hattie  M.  Royce,  the  person  to  whom  he  was 
married  in  that  State,  are  lawfully  man  and  wife  in  this  jurisdic- 
tion, as  they  are  under  the  authority  of  State  v.  ShoMuck^  eitpray 
it  follows  that  they  cannot  be  punished  for  living  together  in 
that  relation  in  this  State.  State  v.  Shattucky  ewpra^  is  decisive 
of  this  case. 

Judgment  overruling  the  dem.v/rrer  reversed.  Demurrer 
sustained.  Information  adjudged  insufficient  and  quashed^ 
and  the  respondent  discharged. 
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Jesse  L.  Wood  v.  H.  P.  Aoostines. 

October  Term,  1899. 

Present :  Taft,  C.  J.,  Rowxll,  Ttlkr,  Munbon  and  Watson,  J  J. 

Opinion  filed  November  20,  1899. 

PUa  ofnul  tiel  record — ^The  general  issue  in  an  action  of  debt  on  judgment  is 
nul  Hel  record  and  not  nil  debet. 

Proof  under  plea — ^A  defect  appearing  upon  the  face  of  the  record  may  be 
taken  advantage  of  under  a  plea  of  nul  tiel  record,  but  if  the  record  upon 
its  face  shows  a  valid  judgment  the  plea  of  niU  tiel  record  is  not  sus- 
tained unless  there  is  a  variance  between  the  record  offered  in  evidence, 
and  the  declaration. 

Eztrintic  evidence  inadmisgihle  under  plea — Although  the  record  of  a  judg- 
ment showing  jurisdidtion  may  be  contradicted  by  extrinsic  evidence, 
such  evidence  is  not  admissible  under  the  plea  of  ntU  tiel  record. 

Evidence — Absence  of  testimony  equally  available  to  both  parties,  pr^udicial  to 
neither — ^It  was  correct  to  prohibit  counsel  for  the  plaintiff  from  aiding 
thai  the  jury  should  draw  an  inference  unfavorable  to  the  defendant 
from  his  faUure  to  call  a  certain  person  as  a  witness,  when  such  person 
was  equally  within  the  reach  of  both  parties,  and  for  anything  that 
appeared  the  plaintiff  had  as  much  knowledge  as  the  defendant  of  what 
such  person  knew  of  the  matter  in  controversy. 

Argument  confined  to  the  evidence  in  the  case — A  statement  of  counsel  that 
he  claimed  nothing  for  the  evidence  'Mf  it  was  not  put  in"  implied 
that  he  had  evidence  which  he  bad  not  introduced,  and  was  improper 
and  a  cause  for  reversal,  though  in  this  case  the  reversal  is  on  other 
grounds. 

Debt  on  a  judgment  of  a  Maine  conrt.  No  pleadings  were 
filed  by  the  defendant.  Washington  County,  March  Term,  1899. 
Tkompgofij  J.,  presiding.  Trial  by  jury.  Verdict  and  judgment 
for  the  defendant.   The  plaintiff  excepted. 

An  authenticated  copy  of  the  record  of  the  judgment  sued  on 
was  introduced  in  evidence.  It  showed  personal  service  on  the 
defendant,  August  18, 1891.  Subject  to  the  plaintiff's  objection 
the  defendant  was  permitted  to  introduce  evidence  tending  to 
prove  that  at  the  time  of  the  service  of  the  writ  in  the  suit  in 
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which  said  jadginent  was  obtained,  he  was  not  in  the  State 
of  Maine,  and  that  the  writ  was  never  served  on  him,  and  that  he 
neither  employed,  nor  authorized  any  person  to  employ,  an  at- 
torney for  him  in  said  suit.  The  County  Court  held  that  this 
evidence  was  admissible  under  the  general  issue  as  tending  to 
show  that  the  alleged  cause  of  action  never  existed. 

The  evidence  of  the  defendant  tended  to  show  that  he  came 
from  Maine  to  Montpelier,  Vermont,  about  July  4,  1891,  and 
that  he  had  since  resided  continuously  in  Vermont,  and  had 
never  since  been  in  the  State  of  Maine.  His  evidence  tended  to 
show  that  upon  so  coming  to  Montpelier  he  stopped  for  a  time 
with  Mr.  and  Mrs.  John  Milenia  of  that  city. 

The  date  at  which  the  defendant  arrived  at  the  Milenias  in 
Montpelier,  was  a  material  issue  on  the  trial.  The  defendant 
claimed  to  be  unable  to  state  the  date  when  he  first  went  to  the 
Milenias,  and  did  not  state  such  date.  It  appeared  in  evidence 
that  John  Milenia  is  dead.  There  was  no  evidence  tending  to 
show  whether  Mrs.  Milenia,  his  wife,  was  living  at  the  time  of 
this  trial  or  not ;  or  to  show  where  she  was  living  if  alive,  other 
than  such  inference  as  the  law  would  draw  in  respect  thereto 
from  the  fact  that  she  was  living  in  Montpelier  in  1891.  She 
was  not  improved  as  a  witness  by  either  party.  Counsel  for  the 
plaintiff  was  prohibited  from  arguing  to  the  jury  that  the  failure 
of  the  defendant  to  produce  Mrs.  Milenia  as  a  witness  was  a  fact 
from  which  they  might  draw  an  inference  unfavorable  to  the 
defendant. 

The  defendant's  evidence  tended  to  show  that  when  he  was 
in  Maine  he  was  in  partnership  with  one  Archie ;  and  his  evi- 
dence tended  to  show  that  said  Archie  resembled  him  in  respect 
to  height  and  build.  It  was  claimed  by  the  defendant  that  the 
writ  in  the  Maine  suit  was  served  upon  said  Archie  instead  of 
upon  himself,  and  whether  it  was  in  fact  so  served  became  a 
material  issue  in  the  case.  There  was  evidence  tending  to  show 
that  the  defendant  was  about  fifty-live  years  of  age  at  the  time 
the  Maine  suit  was  brought,  but  there  was  no  evidence  as  to  the 
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age  of  said  Archie.  In  argaing  the  defendant's  theory  of  the 
flerrice  in  Maine  to  the  jarj  his  counsel  referred  to  the  resem- 
blance between  the  defendant  and  Archie,  and  continuing  said 
that  Archie  was  aboutfifty-five  years  old  at  the  time  when  the  Maine 
gait  was  brought.  Upon  objection  to  this  statement  being  made 
and  an  exception  allowed  the  defendant,  counsel,  after  reference 
had  been  had  to  the  reporter's  minutes  said  ^^  I  claim  nothing  for 
that  if  the  evidence  was  not  put  in."  The  allowance  of  an  ex- 
ception to  this  remark  also  was  asked  for,  whereupon  defend- 
ant's counsel  said  to  the  jury,  ^'  If  there  was  no  evidence,  gentle- 
men, as  to  the  age  of  Mr.  Archie  I  claim  nothing  for  it,  and  ask 
yoQ  not  to  consider  anything  I  have  said  as  to  Mr.  Archie's  age.'' 
An  exception  was  allowed  the  plaintiff. 

Richard  A.  Hoar  for  the  plaintiff. 

John  W.  Gordon  for  the  defendant. 

Taft,  C.  J.  This  action  is  debt  on  judgment.  No  pleadings 
were  filed  by  the  defendant.  Under  No.  10,  County  Court  rules, 
the  general  issue  was  considered  as  pleaded.  The  general  issue 
m  an  action  of  debt  on  judgment  is  ntd  tid  record.  In  an  action 
of  debt  on  judgment,  ntU  tid  record  is  the  proper  plea  and  not 
nU  debet.  The  plea  ntd  tid  record  puts  in  issne,  simply  the  ex- 
istence of  such  a  record  as  is  declared  upon  and  that  question  is 
determined  by  the  court  upon  an  inspection  of  the  record  itself ; 
when  matter  of  fact  as  well  as  matter  of  law  is  pleaded,  the  issue 
is  to  the  jury.  If  a  record  upon  its  face  shows  a  valid  judgment, 
the  plea  of  nvl  tid  record  is  not  sustained  unless  there  is  a  vari- 
ance between  the  record  offered  in  evidence  and  the  declaration. 
SUToene  v.  Fisher,  30  Vt.  200 ;  Stevens  v.  Hewitt,  ibid,  269.. 

"When  this  case  was  before  us,  reported  in  70  Vt.  637,  it  was 
held  that  although  the  record  showed  that  the  court  rendering 
judgment  had  jurisdiction,  extrinsic  evidence  was  admissible  to 
show  that  it  had  not.  The  question  of  pleading  was  not  raised 
but  the  case  passed  to  this  court  on  e^pro  forma  ruling  to  deter- 
mine if  the  record  could  be  contradicted  by  showing  want  of 
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jurisdiction.  The  question  now  presented  is  whether  under  the 
plea  of  nul  tiel  record^  the  facts,  that  process  in  a  suit  in  Maine 
in  which  the  judj^meilt  sought  to  be  recovered  was  rendered,  was 
not  served  upon  the  defendant,  and  that  he  did  not  appear  in  the 
suit,  neither  by  himself  nor  by  attorney, — in  effect  that  he  had 
no  notice  of  the  suit, — can  be  shown.  If  the  record  of  a  judg- 
ment shows  jurisdiction,  extrinsic  evidence  is  not  admissible 
under  a  plea  of  nul  iiel  Record,  Pleading  is  to  inform  the  court 
and  the  parties  of  the  facts  in  issue ;  the  court  that  it  may  declare 
the  law,  the  plaintiff  what  facts  to  establish  and  the  defendant 
what  to  meet  by  their  respective  proofs.  A  defense  contradict- 
ing the  record  must  be  pleaded  that  the  facts  may  be  put  in  issue. 
A  defect  appearing  upon  the  face  of  the  record  may  be  taken 
advantage  of  under  a  plea  of  nul  tid  record,  but  those  requiring 
extrinsic  proof  to  make  them  apparent,  must  be  alleged  before 
proved.  This  is  in  accord  with  precedents  and  the  elementary 
principles  of  good  pleading. 

2.  Plaintiff 's  counsel  was  prohibited  from  arguing  that  the 
failure  of  the  defendant  to  produce  Mrs.  Milenia  as  a  witness  in 
regard  to  the  time  he  arrived  in  Montpelier,  was  a  fact  from 
which  the  jury  might  draw  an  unfavorable  inference  against  the 
defendant.  The  record  does  not  disclose  that  the  plaintiff  did 
not  have  as  much  knowledge  on  the  subject  of  what  Mrs.  Milenia 
knew  in  regard  to  the  matter  as  the  defendant.  If  she  had,  the 
witness  was  equally  within  reach  of  both  parties  and  the  court 
was  correct.  Arhuckle  v.  Templeton^  65  Vt.  205 ;  State  v.  Fitz- 
gerald^ 68  Vt.  125.  We  cannot  presume  the  want  of  knowledge 
on  the  part  of  the  plaintiff  in  order  to  reverse  the  judgment. 
For  aught  that  is  shown  by  the  record  the  plaintiff  had  such 
knowledge,  and  the  ruling  therefore  correct. 

3.  The  statement  of  the  counsel  that  he  claimed  nothing 
for  the  evidence  **  if  it  was  not  put  in,"  contained  an  inference 
that  he  had  such  testimony,  a  fact  which  it  was  improper  to  state 
to  the  jury.  While  it  may  be  true  as  argued  by  him,  "  if  a  case 
is  to  be  reversed  every  time  an  attorney  on  either  side  mis-states 
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the  evidence,  few  cases  would  ever  stand,"  a  few  reversals  will 
teach  salutary  lessons  to  the  connsel  and  qnicken  their  memory  in 
respect  to  what  has  and  what  has  not  been  shown.  It  is  cause  for 
reversal  bat  it  is  immaterial  what  we  holdx)n  the  question  as  the 
cause  is  reversed  on  other  grounds. 

Judgment  reversed  and  cat^e  remanded. 


Alland  G.  Fay  v.  Obion  M.  Babbeb. 

October  Term,  1899. 

Present :  Taft,  C.  J.,  Rowkll,  Tylkb,  Munson,  Thompson  and  Watson,  J  J. 

Opinion  filed  November  23, 1899. 

Truancy— Co9t9 — V.  S,  f(7i9— The  costs  of  prosecutions  and  commitments  for 
habitual  truancy  are  payable  from  the  state  treasury  under  V.  S.  2019. 

Fees  pfju9tice8  in  criminal  eases — ^XJnder  Y.  S.  5387  a  justice  is  entitled  in  a 
criminal  case  to  the  special  fees  therein  provided  for  warrant,  record, 
8ubiK)ena,  venire  and  each  continuance,  so  far  as  such  fees  represent 
services  necessarily  x)erformed  by  him,  in  addition  to  the  general  fee  in 
the  case  provided  by  said  section. 

Intoxicating  liquor — Fees  of  justices — ^A  justice  is  entitled  to  no  fee  for  com- 
plaint and  search  warrant  in  proceedings  against  intoxicating  liquor  if 
no  liquor  is  found.  That  part  of  V.  S.  5387  which  provides  a  fee  for 
**  complaint  and  search  warrant "  is  only  a  continuation  of  Acts  of  1890, 
No.  50,  sec.  2,  and  has  no  reference  to  complaints  and  warrants  in  pro- 
ceedings against  intoxicating  liquor. 

Imoxicating  liquor-^Officer^sfee^— An  officer  is  not  entitled  to  a  fee  forpearch- 
ing  for  intoxicating  liquor  on  a  warrant,  or  for  the  expense  of  assistance 
in  making  search,  unless  liquor  is  found.  The  warrant  for  the  seizure 
of  liquor  is  not  served  unless  liquor  is  seized,  and,  independently  of 
special  enactments,  the  law  does  not  allow  a  fee  to  an  officer  for  attempt- 
ing to  make  service  of  any  process  civil  or  criminal. 

Same—V,  S.  6366— \.  8.  5366,  allowing  one  dollar,  and  ten  cents  a  mile  for 
travel  from  the  place  of  service  to  the  place  of  return  for  making  search 
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on  a  warrant  certified  by  a  state's  attorney,  refers  to  the  warrant  men- 
tioned in  y.  S.  5371,  and  not  to  warrants  for  searching  for  intoxicating 
liquor. 

Same—V.  8.  4S47^-Y.  S.  4547,  which  allows  one  dollar  to  an  officer  for 
serving  process  for  seizing  intoxicating  liquor,  allows  nothing  for  mak- 
ing search,  or  for  the  exi>ense  of  assistance  in  searching. 

Commencement  of  prosecution — Until  there  is  an  actual  seizure  of  liquor  on 
the  warrant  the  prosecution  is  not  commenced  so  as  to  entitle  either 
magistrate  or  officer  to  any  fees. 

Acts  of  1896,  No.  86^  imposed  no  new  duties  upon  state's  attorneys,  grand 
jurors  or  justices. 

Pbtitiov  fob  Mandamus  brought  to  the  Supreme  Coart  at 
its  October  Term,  1899.  Formal  answer  waived  by  the  petitionee, 
and  case  submitted  on  a  stipulation  that  the  disallowances  of  fees 
under  consideration  were  all  made  as  matters  of  law  and  not 
otherwise,  and  that  the  petitionee  should  be  considered  as  deny- 
ing the  relief  asked  for  on  the  facts  set  forth  in  the  bill. 

The  facts  are  stated  in  the  opinion. 

AUand  Q.  Fay^  petitioner,  pro  se. 
Barber  &  Darling  for  the  petitionee. 

Thompson,  J.  The  defendant  is  state  auditor.  The  peti- 
tioner is  a  justice  of  the  peace  and  acted  as  such  in  the  cases 
hereinafter  mentioned.  He  brings  this  proceeding  to  compel  the 
petitionee  as  such  auditor,  to  allow  and  draw  an  order  on  the 
treasurer  of  the  State  for  certain  costs  alleged  to  have  accrued  in 
said  cases.  For  the  purposes  of  this  trial,  it  is  taken  that  the 
allegations  of  the  petition  are  true,  and  that  the  fees  constituting 
such  costs  were  reasonable  and  correct,  if  authorized  by  law.  In 
disposing  of  the  questions  presented  by  this  case,  the  court  does 
not  in  any  way  consider  or  pass  upon  the  discretionary  power  of 
the  state  auditor  to  refuse  to  allow  bills  of  costs  which  he  be- 
lieves to  be  unjust,  unreasonable  or  fraudulent,  although  the 
same  may  have  been  taxed  by  a  court. 

The  first  bill  of  costs  mentioned  in  the  petition,  accrued  in 
the  case  of  State  v.  Fred  Darling,  in  which  the  respondent  was 
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convicted  of  being  an  habitual  truant  and  sentenced  to  be  con- 
fined  in  the  Vermont  Industrial  School  for  the  term  of  four 
years.  The  costs  in  question  in  this  case  are  $7.32,  costs  of  pros- 
ecution, and  $13.49,  costs  of  commitment.  The  only  punishment 
for  habitual  truancy  is  confinement  in  the  Vermont  Industrial 
School  for  not  less  than  twenty-six  weeks.  V.  S.  718.  Justice 
and  municipal  courts  are  given  concurrent  jurisdiction  with  the 
County  Courts  in  prosecutions  for  this  offense.  V.  S.  721.  Unless 
these  costs  are  payable  by  the  state,  there  is  no  provision  by  law 
for  their  payment  from  any  treasury. 

V.  S.  sees.  2016  and  2019  contain  the  general  law  relating 
to  the  payment  of  fines  and  costs.     Section  2016  is  as  follows : 

'^  Fines,  forfeitures  and  penalties,  imposed  on  a  person  for 
an  offense,  or  for  the  breach  of  a  penal  law, with  costs,  unless  the 
same  are  otherwise  disposed  of  by  law,  shall,  if  the  prosecution 
is  commenced  and  tried  before  a  justice,  belong  and  be  paid  to 
the  treasury  of  the  town,  or  if  the  prosecution  is  upon  complaint 
of  a  village  police  ofiSicer,  to  the  treasurer  of  the  village  in  which 
the  offense  is  committed ;  but  if  the  prosecution  is  commenced 
aod  tried  before  the  County  or  Supreme  Court,  the  same  shall 
belong  and  be  paid  to  the  treasury  of  the  state,  provided  that  in 
all  cases  appealed  and  entered  in  County  Court,  the  fines  and 
costs  when  imposed,  shall  be  payable  to  the  State,  and  the  State 
shall  pay  the  justice  bill  of  costs." 

Section  2019  is  as  follows  : 

"  The  costs  of  prosecution  for  the  breach  of  a  penal  law  or 
other  offense  shall  be  paid  out  of  the  treasury  to  which  the  penalty 
by  law  belongs ;  but  if  the  respondent  is  committed  to  the  House 
of  Correction  they  shall  be  paid  out  of  the  state  treasury." 

The  words  *'  for  the  breach  of  a  penal  law  or  other  offense  " 
in  section  2019,  clearly  include  habitual  truancy.  It  is  quite 
clear  that  the  legislature  did  not  intend  to  provide  for  prosecu- 
tions for  this  offense  before  a  justice  of  the  peace,  but  at  the  same 
time  to  provide  that  no  costs  should  be  paid  in  such  prosecution 
from  any  treasury,  unless  the  punishment  imposed  was  a  fine. 
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There  is  no  constraction  of  section  2019  which  will  impose  the 
payment  of  these  costs  upon  the  City  of  Barre.  It  is  apparent 
that  the  intention  in  enacting  this  section  was  to  cast  the  burden 
of  paying  the  costs  of  the  prosecution  upon  the  state,  if  the  pun- 
ishment imposed  accrued  to  its  benefit  or  use  by  reason  of  its 
having  the  custody  of  the  respondent  and  such  service  as  he  might 
render,  if  the  punishment  was  by  confinement  in  any  of  its  insti- 
tutions maintained  for  the  detention  of  offenders  against  the 
criminal  laws.  The  word  ^^ penalty  ^^  as  used  in  this  section 
includes  such  punishment,  as  well  as  fines  and  forfeitures.  Ha- 
bitual truancy  is  a  criminal  offense,  the  only  penalty  for  which, 
as  we  have  seen,  is  confinement  in  the  Vermont  Industrial  School. 
Under  this  section,  as  we  construe  it,  the  state  must  pay  the  costs 
of  prosecution  and  commitment  in  prosecutions  for  this  offense. 

In  the  case  of  State  v.  Nicholas,  the  question  presented  is 
whether  the  justice  is  entitled  to  the  following  items  of  costs : 
thirty-four  cents  for  the  warrant,  twenty-five  cents  for  record, 
twenty-four  cents  for  subpoena  for  four  witnesses,  and  seventeen 
cents  for  a  continuance  of  the  cause.  In  the  case  of  State  v. 
Abbott,  the  question  is  whether  the  justice  is  entitled  to  twenty 
cents  for  the  venire  summoning  a  jury  in  said  cause. 

By  Acts  1882,  No.  103,  sec.  3,  it  was  enacted  as  follows : 

"  There  shall  be  paid  to  justices  in  criminal  cases  in  lieu  of 
fees  heretofore  paid  in  cases  disposed  of  without  trial,  one  dollar 
and  fifty  cents ;  a  trial  by  court  two  dollars ;  a  trial  by  jury  two 
dollars  and  fifty  cents ;  for  making  and  returning  copy  of  record 
in  cases  where  the  respondent  is  bound  up,  one  dollar ;  for  taking 
and  returning  an  inquest  on  the  dead  or  on  the  burning  of  build- 
ings, three  dollars." 

By  this  section  it  was  expressly  provided  that  the  fees  therein 
given  should  be  in  lieu  of  fees  theretofore  paid  in  such  cases  and 
such  was  the  unquestioned  law  from  1882  to  1894. 

Said  section  3  was  amended  by  Acts  1894,  No.  163,  sec.  1,  so 
as  to  read  as  follows  :  "  There  shall  be  paid  to  justices  in  criminal 
causes,  one  dollar  and  fifty  cents,  if  disposed  of  without  trial ; 
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if  by  trial,  two  dollars ;  if  by  trial  by  jury,  two  dollars  and  fifty 
cents ;  and  if  the  trial  (by  court  or  jury)  requires  continuous 
attendance  to  the  exclusion  of  other  cases  before  the  same  court 
for  more  than  one  day,  two  dollars  additional  for  each  subsequent 
day  of  such  actual  attendance."  This  section  as  amended  is  now 
incorporated  into  V.  S.  5387.  The  petitioner  contends  that  the 
omission  of  the  words,  "  in  lieu  of  fees  heretofore  paid,"  in  the 
section  as  amended  and  in  Y.  8.  5387,  shows  that  the  legislature 
intended  that  the  sums  named  in  section  3  as  amended  should  be 
received  by  the  justice  as  compensation  for  his  time  spent  in  dis- 
posing of  a  criminal  case  by  trial  or  otherwise,  and  in  addition  to 
services  necessarily  performed  by  him,  represented  by  the  items 
in  question.  The  defendant  contends  that  section  5387  is  to  be 
construed  in  respect  to  criminal  causes  as  if  the  words  "  in  lieu 
of  fees  heretofore  paid,"  were  retained  in  it.  Acts  1894,  No.  158, 
being  an  enactment  independent  of  the  revision  of  the  laws  made 
at  the  same  session  of  the  legislature,  and  now  embodied  in  Y.  S., 
it  cannot  be  saidNthat  these  words  were  omitted  by  the  revisers  to 
condense  the  language  of  the  statute,  but  under  the  apprehension 
that  its  meaning  was  not  thereby  changed.  Y.  S.  5387  so  far  as 
it  embodies  Acts  1894,  No.  153,  sec  1,  must  be  construed  as  a 
continuation  thereof.  Y.  8.  5460.  Among  other  fees  to  justices 
enumerated  in  Y.  S.  5387  omitted  from  Acts  1882,  No.  183,  sec.  3 
by  the  amendment  thereof  by  Acts  1894,  are  the  following:  "If 
the  respondent  is  bound  up,  one  dollar  for  making  and  returning 
copy  of  lecord ;  for  taking  and  returning  inquests  on  the  dead, 
or  buildings  burned  three  dollars  for  the  first  day  and  two  dollars 
for  each  day  thereafter  actually  spent  in  the  hearing  of  the  evi- 
dence." Acts  1898,  No.  134.  Among  other  fees  enumerated  in 
this  section,  relating  solely  to  criminal  causes  are  the  following : 
*•  For  each  warrant  for  criminals,  thirty-four  cents  ;"  "  for  each 
mittimus  thirty-f  our  cents."  These  provisions  of  this  section  are 
inoperative,  if  it  is  construed  so  as  to  limit  the  fees  of  justices  in 
criminal  causes  to  the  fees  mentioned  in  sec.  1,  No.  153,  Acts  1894. 
But  it  is  to  be  construed  so  as  to  give  effect  to  all  its  provisions. 


60  FAY   V,    BABBEB.  [72 

if  it  can  be  done  withont  putting  a  forced  or  unusual  meaning 
upon  its  plain  language.  The  construction  for  which  the  peti- 
tioner contends  gives  effect  to  this  section  as  a  whole,  without 
doing  violence  to  the  natural  and  plain  import  of  its  words,  and 
this  construction  must  prevail.  Hence  the  petitioner  is  entitled 
to  said  items  of  fees. 

■ 

The  next  question  arises  in  the  case  of  State  v.  Pirolini,  in 
which  a  complaint  was  exhibited  and  a  warrant  was  issued  for  the 
search  of  certain  premises  for  intoxicating  liquor  believed  to  be 
kept  in  violation  of  law.  Search  was  made  by  the  officers  under 
the  warrant,  and  no  liquor  was  found  and  no  seizure  nor  arrest 
was  made  under  the  warrant.  The  petitioner  asks  to  be  allowed 
for  himself,  $1.00  ^'for  complaint  and  search  warrant,"  and  for 
the  officer  $4.10  made  up  of  the  following  items  :  ^^  search  and 
seizure,  $1.00  ;  assistance,  $3.00 ;  one  mile  travel,  ten  cents."  It 
is  claimed  among  other  things,  that  these  fees  should  be  allowed, 
because,  as  it  is  said.  Acts  1896,  No.  86,  imposes  new  duties  upon 
state's  attorneys  and  grand  jurors  in  respect  to  making  complaints 
for  the  search  for  intoxicating  liquor  unlawfully  kept,  and  upon 
justices  in  respect  to  issuing  a  warrant  in  such  cases.  This  statute 
imposes  no  new  duties  upon  any  of  the  officials  named.  It  is  the 
duty  of  state's  attorneys  and  grand  jurors,  without  complaint 
being  made  to  them,  to  investigate  all  criminal  offenses  which 
they  have  reason  to  believe  have  been  committed,  and  to  prose- 
cute the  same,  if  such  belief  is  found  to  be  well  grounded,  whether 
they  relate  to  violations  of  the  law  respecting  the  traffic  in  intox- 
icating liquor  or  any  other  criminal  law  of  the  state.  This  statute 
was  simply  declaratory  of  the  then  existing  duty  of  the  public 
officials  therein  named,  and  consequently  does  not  aid  in  the  de- 
termination of  the  question  under  consideration. 

Unless  the  petitioner  is  entitled  to  one  dollar  for  the  com- 
plaint and  search  warrant  by  virtue  of  V.  S.  6387,  which  says 
justices  shall  be  allowed  one  dollar  for  complaint  and  search  war- 
rant, he  does  not  contend  that  there  is  any  law  entitling  him  to 
such  allowance.     An  examination  shows  that  this  provision  of 
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sec.  5387  is  only  a  continuation  of  Acts  1890,  No.  50,  sec.  2,  and 
relates  solely  to  a  complaint  and  search  warrant  issued  under  Y. 
8.  sees.  1954  and  1956  for  the  search  of  a  dwelling  house  in  the 
day  time  or  the  night  time,  for  property  stolen,  embezzled,  or  ob- 
tained by  false  tokens,  for  counterfeit  coin,  and  other  things 
therein  named,  but  none  of  which  include  intoxicating  liquor 
kept  in  violation  of  law.  V.  8. 1957  provides  that  the  fees  for 
warrant  and  search  under  Y.  S.  sees.  1954, 1955  and  ^956,  shall  be 
paid  by  the  state  when  the  state's  attorney  of  the  county  or  the 
town  grand  juror  of  the  town  in  which  such  search  is  to  be  made, 
oertifi^  in  writing  on  the  warrant  that  the  search  ought  to  be 
made.  It  is  clear  that  the  petitioner  is  not  entitled  to  be  allowed 
this  item  of  one  dollar. 

Another  question  arises :  was  there  such  a  prosecution  in 
the  Pirolini  case  that  either  the  justice  or  the  officer  were  en- 
titled to  any  fees  ?  It  has  been  the  uniform  construction  of  the 
law,  and  the  practice,  that  in  a  civil  case  an  officer  is  not  entitled 
to  any  fees  for  serving  civil  process  unless  he  attaches  property 
or  makes  service  upon  the  defendant,  no  matter  how  much  time 
he  may  spend  in  attempting  to  make  service  by  attachment  or 
summons.  Nor  has  the  law,  independent  of  special  enactments, 
been  conistrued  to  allow  an  officer  fees  for  serving  a  criminal  war- 
rant, unless  he  actually  apprehends  the  respondent,  no  matter  how 
much  time  the  ^  officer  may  have  spent  nor  how  much  trouble 
and  expense  he  may  have  incurred.  Y,  S.  5371  provides  under 
what  circumstances  an  officer  may  receive  fees  for  his  travel  in 
an  unsuccessful  search  for  a  respondent  charged  with  a  crime 
punishable  by  imprisonment  in  the  state  prison.  The  enactment 
of  this  section  shows  that  the  legislature  did  not  intend  that  fees 
should  be  paid  to  officers  for  an  unsuccessful  attempt  on  their 
part  to  serve  a  criminal  warrant  by  arresting  the  respondent 
therein  named,  or  by  seizing  the  thing  therein  commanded  to  be 
seized.  Y.  S.  sees.  4547  and  5366  are  the  only  authority  for  the 
allowance  of  fees  to  officers.  Section  5366  allows  one  dollar,  and 
ten  cents  a  mile  for  travel  from  the  place  of  service  to  the  place 
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of  return,  for  making  search  on  a  warrant  certified  bj  the  state's 
attorney.  This  clearly  refers  to  the  warrant  mentioned  in  V.  S. 
sees.  5371  and  1957,  and  not  to  warrants  for  searching  for  intoxi> 
eating  liquor.  Section  4647  is  as  follows :  '*  In  addition  to  the 
fees  now  allowed  by  law,  thirty-four  cents  shall  be  allowed  to  the 
justice  for  making  a  bond  required  by  this  chapter,  thirty-four 
cents  for  an  order  for  the  forfeiture  or  destruction  of  liquor,  fifty 
cents  for  attending  such  destruction ;  to  an  officer  serving  pro- 
cess for  seizing  intoxicating  liquor,  or  seizing  the  same  without 
process  and  apprehending  the  keeper,  one  dollar ;  for  removing 
such  liquor  and  keeping  the  same,  his  actual  expenses ;  for  de- 
stroying liquor  under  the  order  of  court,  and  making  his  return 
of  each  order,  one  dollar;  for  posting  the  notices  required  if  the 
owner  or  keeper  is  unknown,  one  dollar  ;  and  to  a  prosecuting 
officer,  in  case  of  conviction  before  a  justice,  except  when  the 
complaint  is  for  intoxication  and  the  respondent  pleads  guilty, 
five  dollars ;  and  the  same  shall  be  taxed  and  allowed  in  the  bill 
of  cost  against  the  respondent."  It  will  be  observed  that  this 
section  does  not  allow  fees  for  making  search,  or  the  expenses 
for  assistance  to  search,  for  intoxicating  liquor,  but  only  for  serv- 
ing the  warrant  for  seizing  it,  or  seizing  the  same  without  pro- 
cess and  apprehending  the  keeper  thereof,  and  for  the  officer's 
actual  expenses  for  removing  such  liquor  and  keeping  the  same. 
A  warrant  for  seizing  liquor  can  only  be  served  by  actually  seiz- 
ing such  liquor  by  the  officer.  Of  course  it  cannot  be  removed 
and  kept,  until  it  has  actually  been  seized  on  the  warrant.  This 
is  all  there  is  in  sections  4547  and  5366,  that  can  be  said  to  bear 
on  the  question  in  issue.  The  law  standing  thus,  it  is  clear  that 
it  was  not  intended  that  an  officer  should  be  allowed  fees  when 
neither  liquor  was  found  and  seized,  nor  the  keeper  thereof  ap- 
prehended on  the  warrant.  Until  there  is  an  actual  seizure  of 
liquor  on  the  wairrant,  the  prosecution  is  not  commenced  so  as  to 
entitle  either  the  justice  issuing  such  warrant,  or  the  officer  at- 
tempting to  serve  it,  to  any  fees.  Therefore  the  petitioner  can- 
not prevail  as  to  any  fees  in  the  Pirolini  case. 
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It  is  ordered  that  a  writ  of  mandarmis  isixie  commanding 
the  petitionee  as  State  Auditor  to  aUow  the  items  of  costs  in  the 
case  of  State  v.  Fred  Darling^  in  the  case  of  State  v.  Lucas 
Nicholas  and  in  the  case  of  State  v.  Daniel  Abbott  as  set  forth 
in  said  petition  and  not  allowedj  and  to  draw  an  order  therefor 
on  the  treasurer  of  the  State  for  the  payment  of  the  same  to  the 
petitioner  as  Justice  of  the  peace. 

It  is  further  adjudged  that  neither  the  petitioner  nor  the 
petitionee  recover  costs. 


Blaisbell  and  Barron,  Administrators,  v.  School  District 

No.  2  IN  Westmore. 

October  Term,  1899. 

Pkcseni :  Taft,  C.  J.,  Rowbll,  Tylsr,  Munson,  Thoicpson  and  Watson,  JJ. 

Opinion  filed  December  1, 1899. 

OmatrucHon  of  record — Eoctrinsic  fact — ^A  finding  that  a  school  district  meet- 
ing was  held  March  30, 1880,  is  sustained  by  the  facts  that  the  meeting 
was  warned  for  the  last  Tuesday  in  March,  that  the  record  of  the  meet- 
ing showed  that  the  voters  met  agreeably  to  the  warning,  and  that  the 
last  Tuesday  in  March  of  that  year  was  the  30th,  notwithstanding  the 
fact  that  the  record  of  the  proceedings  is  under  date  of  March  29, 1880. 

^egoHabiUiy  of  Uhool  district  order — ^An  order,  negotiable  in  form,  drawn  on 
the  treasurer  of  a  school  district  by  the  prudential  committee  thereof, 
is  negotiable  in  law. 

^b.  SO,  Acts  of  lS9^f  relating  to  public  instruction,  which  provided  that 
outstanding  debts  for  repairs  on  school  houses  should  be  paid  by  the 
towns,  fixed  the  liability  as  between  the  towns  and  the  school  districts, 
but  did  not  discharge  nor  attempt  to  discharge,  the  districts  from  liabil- 
ity to  their  creditors. 

8du)6l  district  order — Demand — Staiute  of  limitationa — ^No  cause  of  action  as  to 
the  principal  of  a  school  district  order  accrues  till  demand  of  payment, 
and  when  demand  of  payment  on  such  an  order,  dated  more  than  six 
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years  before  the  commencement  of  suit,  was  not  made  until  within  six 
years  of  such  commencement,  the  action  is  not  barred. 

Exceptions — Questions  raised  below  mxist  be  shown — ^A  question  not  shown  to 
have  been  made  below  will  not  be  considered,  and  if  a  transcript  of  the 
entire  case  is  referred  to  for  exceptions^  any  exception  relied  on  should 
be  pointed  out  to  the  court. 

Exceptions — Reference  to  the  entire  case — ^The  practice  of  referring  to  a 
transcript  of  the  whole  case  is  objectionable  in  the  extreme. 

Special  Assumpsit  on  a  school  district  order.  Pleas,  the 
general  issae,  with  notice  of  special  matter,  and  the  Statute  of 
Limitations.  Trial  by  court.  Orleans  county,  March  Term,  1899, 
Start,  J.,  presiding.  Judgment  for  the  plaintiffs  for  the  amount 
found  due  upon  the  order.     Defendant  excepted. 

The  order  sued  on  read  as  follows  : 

"  Wbstmore,  Vt.,  Feb.  21,  1881. 

To  the  treasurer  of  school  district  No.  2,  in  the  town  of 
Westmore.  Pay  to  Calvin  Gibson  or  bearer  the  sum  of  four 
hundred  and  sixteen  dollars  and  fifty  cents  and  interest  annually 
on  said  sum  out  of  any  money  in  the  treasury  not  otherwise 
appropriated,  it  being  the  amount  due  him  for  money  furnished 
to  pay  the  liabilities  of  said  district. 

A.  A.  Broww, 

Prudential  Committee." 

This  order  was  executed  and  delivered  to  said  Calvin  Gibson, 
on  or  about  the  date  which  it  bears.  At  the  time  suit  was  brought 
the  plaintiffs  were  the  holders  of  the  order,  as  the  personal  repre- 
sentatives of  one  B.  M.  R.  Nelson,  to  whom  the  order  was  trans- 
ferred shortly  after  it  was  given.  The  writ  was  dated  January 
19,  1 898. 

W.  W.  Miles  and  Young  &  Young  for  the  plaintiffs. 

Bates,  May  <t  Simonds  for  the  defendant. 

RowELL,  J.  Question  is  made  as  to  the  legality  of  the  elec- 
tion of  Brown,  who  drew  the  order  in  suit  as  prudential  com- 
mittee.     The  warning  for  tlie  annual  meeting  of   1880    was 
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dated  the  23d  of  March,  and  called  the  meeting  for  the  last 
Tuesday  of  March,  which  was  the  30th.  The  record  of  the 
Totes  and  proceedings  of  the  meeting  is  nnder  date  of  March 
29th,  bat  states  that  the  voters  met  agreeably  to  the  warning. 
The  conrt  found  that  the  meeting  was  duly  warned  and  held, 
and  that  Brown  was  elected  prudential  committee  thereat,  and 
acted,  and  was  recognized  and  treated  by  the  district,  as  such 
during  the  year.  As  the  finding  as  to  the  warning  and  holding 
of  the  meeting  is  supported  by  the  record,  taken  with  the  extrin- 
sic fact  that  the  last  Tuesday  of  March  was  the  30th  day,  it  must 
stand,  and  makes  the  legality  of  Brown's  election  unquestion- 
able, as  the  meeting  was  warned  the  requisite  time. 

The  order  was  drawn  on  the  treasurer  of  the  district  in 
fayor  of  Gibson  or  bearer,  and  is  therefore  negotiable  in  form. 
Bat  the  defendant  claims  that  it  is  not  negotiable  in  law,  and 
that  therefore  the  plaintiffs  cannot  recover  thereon,  although  the 
testator  was  the  owner  and  holder  thereof ;  and  ITyde  and 
FoHer  V.  The  Cov/niy  of  Franklm^  27  Vt.  186,  is  relied  upon 
in  support  of  the  claim,  in  which  it  was  held  that  an  order  drawn 
by  the  judges  of  the  County  Court  on  the  county  treasurer,  was 
not  negotiable  in  law  though  negotiable  in  form.  The  case  was 
put  upon  the  construction  of  the  statute,  which  was  held  to 
authorize  the  judges  only  to  liquidate  the  amount  of  the  expend- 
iture and  to  give  an  order  or  a  certificate  that  the  holder  was 
^titled  to  recover  that  amount  from  the  county  treasurer,  and 
that  then  their  authority  ended.  But  the  court  had  before  that 
in  Dalrymple  v.  Whitingham^  26  Vt.  346,  given  a  different 
eoDstruction  to  the  statute  authorizing  selectmen  to  draw  orders 
on  the  town  treasurer,  and  held  that  such  orders  when  negotiable 
in  form  are  negotiable  in  law,  and  that  the  transferee  thereof 
ean  recover  thereon  in  his  own  name.  And  in  Davenport  v. 
JohiMonj  49  Yt.  403,  it  is  said  that  the  negotiability  of  such 
orders  arises  from  the  form  of  the  instrument,  and  does  not 
depend  upon  demand  of  payment. 
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The  statute  authorizing  the  prudential  coramittee  of  a  school 
district  to  draw  orders  on  the  district  treasurer,  is  like  the  statute 
authorizing  the  selectmen  of  a  town  to  draw  orders  on  the  town 
treasurer,  and  there  is  no  reason  why  it  should  not  receive  the 
same  construction,  and  consequently  none  why  a  school-district 
order  should  not  be  as  negotiable  as  a,  town  order,  and  we  hold 
that  it  is. 

It  is  claimed  that  the  order  in  suit  evidences  a  debt  that 
accrued  for  repairs  on  the  school  house,  and  so  is  for  the  town  to 
pay,  under  the  act  of  1 892  relating  to  public  instruction,  and 
that  therefore  the  district  is  not  liable.  But  if  it  is  for  the  town 
to  pay,  and  if  the  town  is  liable  directly  to  the  plaintiffs,  it  does 
not  follow  that  the  district  is  not  also  liable  to  them.  The  statute 
does  not  undertake  a  substitution  of  debtors  by  compelling 
creditors  to  look  to  the  town  instead  of  the  district.  The 
existence  of  school  districts  is  continued  by  the  act  for  the 
settlement  of  their  pecuniary  affairs,  and  they  are  as  liable  to 
their  creditors  now  as  ever.  The  statute  provides  that  outstand- 
ing debts  for  repairs  on  schoolhouses  shall  be  paid  by  the  towns. 
This  fixes  liability  as  between  the  towns  and  the  districts  for 
that  class  of  debts ;  but  it  does  not  attempt  to  discharge  the  dis- 
tricts from  liability  to  their  creditors,  and  therefore  it  is  unneces- 
sary to  inquire  whether  it  could  do  that. 

It  is  immaterial  whether  the  twenty-five-dollar  payment  of 
February  14,  1894,  was  effective  to  remove  the  bar  of  the  Statute 
of  Limitations,  for  no  cause  of  action  accrued  as  to  the  principal 
of  the  order  till  demand  of  payment,  and  it  is  found  that  no 
such  demand  was  made  prior  to  1893,  which  was  within  six  years 
of  the  commencement  of  the  suit.  The  statute  provides  that 
the  duties  of  school  district  treasurers  shall  be  like  those  of  town 
treasurers,  and  that  town  treasurers  shall  pay  orders  drawn  on 
them  by  the  selectmen  and  overseers  of  the  poor,  and  that  if 
they  do  not  pay  them  on  demand,the  holder  thereof  may  recover 
the  amount  of  the  town.  It  has  been  held  that  the  office  of  this 
latter  statute  is,  to  regulate  the  right  of  action  on  the  orders,  and 
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that  it  makes  demand  of  payment  a  condition  precedent  to  the 
right  of  recovery  against  the  town.  The  daty  of  district  treas- 
urers being  the  same  as  the  duty  of  town  treasurers,  namely,  to 
pay  on  demand,  the  same  rule  applies  to  district  orders  as  to 
town  orders.  And  besides,  by  the  general  law,  actions  will  not 
lie  on  municipal  orders  till  they  have  been  presented  to  the 
proper  officer  for  payment.  Valuer  v.  Noblebcrough^  2  Qreenl. 
121, 11  Am.  Dec.  48;  City  of  Fekin  v.  BeynoldSy  31  111.  529, 
83  Am.  Dec.  244 ;  15  Am.  &  Eng.  Ency.  Law.  1211 ;  14  Ency. 
PI.  &  Pr.  260. 

It  is  objected  that  the  prudential  committee  had  no  authority 
as  such  to  issue  this  order,  as  it  was  given  to  take  up  another 
order  that  the  payee  held.  Neither  the  exceptions  nor  the  facts 
found,  to  which  the  exceptions  refer  to  show  the  mooted  ques- 
tions and  the  claims  of  the  parties,  show  that  this  question  was 
made  below.  The  exceptions  refer  to  the  reporter's  transcript  of 
the  entire  case,  to  show  the  tendency  of  the  evidence,  the  claims 
and  objections  of  counsel,  the  rulings  of  the  court,  and  the 
exceptions  thereto.  No  exception  of  this  kind  has  been  pointed 
out  in  the  transcript,  which  is  voluminious,  gives  no  clew  to 
exceptions,  and  has  not  been  searched.  The  practice  of  refer- 
ring to  a  transcript  of  the  whole  case  for  exceptions  is  objection- 
able in  the  extreme,  and  should  be  discontinued.  The  bill  of 
exceptions  should  show  on  its  face  what  the  exceptions  are. 

Judgment  affirmed. 
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Town  of  Mount  Holly  v.  Town  of  Pkru. 

October  Term,  1899. 
Present :   Taft,  0.  J.,  Bowsll,  Tyleb,  Munson  and  Thompson,  J  J. 

Opinion  filed  December  4, 1899. 

Pauper  law — JRetidence  of  married  woman — ^The  town  in  which  a  husband 
has  acquired  a  three  years'  residence  is  chargeable  with  the  support  of 
his  wife,  who  comes  to  want  while  she  is  living  apart*  from  him  in 
another  town,  notwithstanding  the  mere  fact  of  the  separation  of  hus- 
band and  wife.    The  husband's  residence  determines  that  of  the  wife. 

Notice  under  F.  S.  ^i?^— Notice  in  such  case  under  V.  S.  3172,  which  desig- 
nates the  person  to  whom  assistance  is  furnished  simply  as  M.  L., 
without  describing  her  as  the  wife  of  A.  L.,  her  husband,  is  sufficient. 

N<Aice  under  F.  S.  S179 — Notice  that  the  assisted  person  is  poor  and  in  need 
of  assistance,  is  a  sufficient  notice  of  the  condition  of  such  person.  The 
cause  of  such  condition,  in  this  case  sickness,  is  immaterial. 

ConUmporaneoui  intention  as  to  residence — Inadequacy  of  charge — In  this  case 
the  determination  of  the  residence  of  the  husband  required  the  appli- 
cation of  the  doctrine  of  contemporaneous  intention,  and  the  charge 
upon  this  point  being  deemed  inadequate,  judgment  was  reversed. 

Assumpsit  to  recover  money  expended  in  the  support  of  a 
pauper.  'Plea,  general  issue.  Trial  by  jury,  Rutland  County, 
March  Term,  1899,  WatsoUy  J.,  presiding.  Verdict  for  plaintiflF. 
Judgment  on  verdict.     Defendant  excepted. 

The  evidence  of  the  plaintiff  tended  to  show  that  in  June, 
1897,  one  Mary  Lyons  became  sick  and  in  need  of  assistance 
while  living  in  the  Town  of  Mount  Holly,  that  she  applied  to  the 
overseer  of  said  town  for  assistance,  and  that  necessary  assistance 
was  furnished  her;  and  that  she  was  the  wife  of  one  Aaron 
Lyons,  then  living  in,  and  partly  supported  by,  the  Town  of  Peru. 

During  the  examination  of  the  first  witness  on  the  part  of 
the  plaintiff,  the  plaintiff  introduced  in  evidence  the  notice  sent 
by  the  overseer  of  the  poor  of  the  plaintiff  town,  to  the  overseer 
of  the  poor  of  the  defendant  town,  which  was  as  follows : 
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'*  Mount  Holly,  Vt.,  July  12,  1897. 

To  the  Overseer  of  the  Poor  of  the  Tovm  of  Peru : 

DxAB  Sib  : — Yon  are  hereby  notified  that  Mary  Lyons,  now 
in  the  Town  of  Monnt  Holly,  is  a  poor  person,  nnable  to  support 
herself  by  her  own  labor  and  has  no  means  of  support  and  is  be- 
ing now  cared  for  and  supported  by  said  Mount  Holly,  and  that 
said  Town  of  Mount  Holly  will  look  to  the  said  Town  of  Peru  to 
re-imburse  it  for  all  moneys  expended  in  the  care  and  support  of 
the  said  Mary  Lyons. 

Yours  truly, 

A.  W.  Cook, 
Overseer  of  the  Poor  of  Mount  Holly." 

The  defendant  objected  to  this  notice  because  the  evidence 
then  in  the  case  tended  to  show  that  the  assistance  furnished  for 
which  this  action  was  prosecuted,  was  to  the  wife  of  Aaron 
Lyons,  while  the  notice  contained  no  reference  to  Aaron  Lyons 
or  his  family,  and  only  referred  to  Mary  Lyons  as  an  individual ; 
also  because  it  did  not  contain  a  notice  of  the  condition  of  the 
person  assisted  other  than  that  she  was  a  poor  person  without 
means,  the  defendant  claiming  that  it  should  have  shown  cause  as 
to  her  need  of  support. 

All  the  evidence  tended  to  show  that  said  Mary  Lyons  had 
not  been  a  member  of  her  husband's  family  since  1889,  that  she 
had  never  lived  in  the  Town  of  Peru,  and  that  for  some  time  be- 
fore she  came  to  want  as  before  stated  she  had  kept  house  apart 
from  her  husband  in  the  plaintiff  Town  of  Mount  Holly.  At  the 
close  of  the  evidence  the  defendant  made  a  motion  for  a  verdict 
in  its  favor  on  the  grounds  so  disclosed  by  the  evidence.  This 
motion  was  overruled. 

Whether  Aaron  Lyons,  the  husband  of  said  Mary  Lyons, 
had  resided  in  the  defendant  town  for  three  years,  supporting 
himself  and  family,  was  a  question  upon  which  the  evidence  was 
conflicting  and  the  determination  of  which  depended  largely 
npon  the  question  of  contemporaneous  intention. 
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The  charge  in  reference  to  this  matter  was  excepted  to  by 
the  defendant.  The  substance  of  the  charge  upon  this  point  and 
the  evidence  to  which  it  was  applicable  appear  from  the  opinion. 

Butler  (6  Moloney  for  the  plaintiff. 

A.  E.  Cud/iDorih  and  Jod  O.  Baker  for  the  defendant. 

MuNsoN  J.  The  notice  was  sufficient  and  properly  admit- 
ted. It  was  not  necessary  to  describe  the  person  assisted  as  the 
wife  of  Aaron  Lyons.  Her  designation  as  Mary  Lyons  suffi- 
ciently answered  the  purpose  of  the  notice.  A  town  furnishing 
assistance  can  put  itself  in  a  position  to  recover  without  indicat- 
ing the  precise  grounds  of  its  claim.  It  is  for  the  town  receiv- 
ing the  notice  to  inquire  as  to  any  matters  that  may  relieve  it 
from  liability.  I)  or  was  it  necessary  to  mention  Mrs.  Lyon's 
sickness  in  giving  notice  of  her  condition.  The  requirement 
relates  to  the  condition  which  is  the  basis  of  recovery,  and  not 
to  the  circumstances  producing  that  condition.  If  a  person  is 
poor  and  in  need  of  assistance,  the  cause  of  this  condition  is  im- 
material. 

The  defendant's  motion  for  a  verdict  on  the  ground  of  sepa- 
ration and  non-residence  was  properly  overruled.  The  pauper 
law,  notwithstanding  its  radical  modifications,  still  recognizes  the 
family  as  the  basis  of  support  and  relief,  and  consequently  of  re- 
covery. The  husband  is  the  head  of  the  family,  and  his  action 
determines  the  residence  of  its  members.  It  is  the  duty  of  the 
wife  to  remain  in  the  family  until  she  has  what  the  law  consid- 
ers a  justification  for  leaving.  The  mere  fact  of  separation  can- 
not relieve  husband  and  wife  from  the  obligations  which  the 
law  attaches  to  the  marriage  relation,  nor  towns  from  the  obliga- 
tions placed  upon  them  because  of  this  relation.  The  law  still 
regards  them  as  one  family,  and  charges  the  support  of  both 
upon  the  town  where  the  husband  has  acquired  a  three  years' 
residence.  The  reasoning  in  Tunhridge  v.  Norwich^  17  Vt. 
493,  is  somewhat  applicable,  notwithstanding  the  change  in  the 
law. 
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The  exceptions  to  the  charge  must  be  sustained.  Aaron 
Lyons  came  into  Pern  from  the  Town  of  Weston,  where  he  had 
been  staying  some  months ;  and  during  the  first  part  of  the  three 
years  necessary  to  give  him  a  residence  in  Peru  he  spent  his  Sun- 
days in  Weston  and  had  his  washing  done  there.  The  retention 
of  this  connection  with  Weston  after  he  commenced  work  in 
Peru  made  it  necessary  to  inquire  regarding  his  contemporaneous 
intention  as  between  these  places.  But  in  charging  the  jury  the 
court  proceeded  upon  the  assumption  that  a  three  years'  resi- 
dence in  Peru  began  when  he  commenced  work  there,  and  con- 
fined its  application  of  the  doctrine  of  intention  to  the  effect  of  a 
subsequent  three  weeks'  absence  from  Peru.  Upon  its  attention 
being  called  to  this  oversight  by  an  exception,  the  court  charged 
further  that  it  was  necessary  to  find  in  the  first  place  that  Lyons 
had  a  home  in  Peru  within  the  meaning  of  a  home  or  residence 
as  before  given.  But  in  that  part  of  the  charge  to  which  the 
jury  would  naturally  consider  itself  referred  by  this  instruction, 
there  was  no  mention  of  the  doctrine  of  intention.  This  final 
instruction  was  excepted  to  as  inadequate,  and  the  exceptions 
upon  this  point  are  sustained. 

Judgm&ni  r&versed  and  cau$e  remanded. 


E.  W.  Hysbb  v.  W.  H.  Mansfield  et  al. 

October  Term,  1899. 
PXQseni  :     Taft,  C.  J.,  Rowxll,  Mumson,  Thompson  and  Watson,  J  J. 
^  Opmion  filed  December  4, 1899. 

Head  of  family— -An  unmarried  man  without  children  may  be  the  head  of 

a  family  and  a  housekeeper. 
Homatead — ^The  orator,  an  unmarried  man,  having  bought,  improved  and 

kepi,  a  piece  of  land,  with  a  building  thereon,  with  the  intention  of 

making  a  dwelling  for  himself  and  mother,  such  preparations  and  in- 

tention  made  it  a  homestead. 
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Execution  sale  of  homegUad  enjoined— A  threatened  sale  on  execntion  of  a 
homestead  will  be  enjoined.  A  completed  levy  would  be  a  cloud  upon 
the  title,  and  equity  will  prevent  as  well  as  remove  a  cloud. 

Bill  m  ohanobkt  to  en  join  the  defendants  from  selling  on 
execution  real  estate  of  the  orator  claimed  by  him  as  a  home- 
stead. Heard  on  pleadings  and  the  report  of  a  special  master, 
Orange  County,  December  Term,  1898,  Tyler ^  Chancellor. 
Decree  in  accordance  with  the  prayer  of  the  bill.  The  defendants 
appealed. 

The  defendants  Mansfield  and  Sherwin  recovered  separate 
judgments  against  the  orator,  upon  which  executions  were  issued 
which  they  put  into  the  hands  of  the  defendant  Parish  as  deputy 
sheriff.  Parish  served  the  same  upon  the  claimed  homestead, 
and  gave  notice  of  a  day  fixed  upon  which  he  would  sell  the 
same  at  public  auction  to  satisfy  said  executions.  Thereupon 
this  bill  was  brought  and  a  temporary  injunction  granted. 

J.  2>.  Denuan  for  the  orator. 

B,  A.  Hunt  for  defendants. 

MuNSON,  J.  The  orator,  an  unmarried  man  without  children^ 
living  with  his  mother  in  hired  rooms  and  contributing  to  the 
expense,  bought  a  piece  of  land  upon  which  there  was  an  old 
shop,  and  from  time  to  time,  as  his  other  work  permitted,  made 
the  changes  necessary  to  convert  the  shop  into  a  dwelling. 
Before  these  repairs  were  completed  the  defendants  attached  the 
property  ;  and  after  this  attachment  the  orator  and  his  mother 
moved  into  the  building,  where  they  have  since  kept  house. 
The  master  finds  that  the  orator  bought  and  improved  and  kept 
the  property  with  the  intention  of  making  a  dwelling  for  himself 
and  his  mother;  and  that  at  and  ever  after  the  time  of  the 
attachment  he  was  the  housekeeper  or  head  of  the  family,  if  an 
unmarried  man  without  children  can  be  such  in  law. 

The  orator  could  acquire  a  homestead,  for  an  unmarried  man 
without  children  can  be  the  head  of  a  family  and  a  housekeeper. 
Pierce  v.  CttsiCy  56  Vt.  418.    The  orator's  intention  and  prepara- 
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tiims  regarding  the  property  which  the  defendants  propose  ta 
wll  were  snfficient  to  make  it  a  homestead.  West  Biver  Bank 
7.  OdU,  42  Vt.  27 ;  Bice  v.  Budd,  57  Vt.  6 ;  Woodhury  v. 
Warren^  67  Yt.  251.  The  orator  is  entitled  to  have  the  threat- 
ened sale  enjoined.  A  completed  levy  would  be  a  cloud  upon 
his  title ;  for  the  invalidity  of  the  levy  would  not  appear  from 
an  ins])ection  of  the  record,  and  could  be  established  only  by 
proof  of  extrinsic  facts.  3  Pom.  £q.  Jur.  sec.  1399 ;  6  A.  &  E. 
Ency.  Law,  2d.  Ed.  149.  He  has  no  remedy  at  law,  for  his  pos- 
session of  the  property  precludes  the  bringing  of  ejectment.  6  A. 
&  £.  Ency.  Law,  2d.  Ed.  159.  He  has  not  proceeded  prema- 
turely, for  equity  will  prevent  as  well  as  remove  a  cloud.  6  A. 
k  K  Ency.  Law,  2d.  Ed.  159;  3  Pom.  Eq.  Jur.  sec.  1398,  note. 

Decree  affirmed  and  cause  remanded. 


State  t.  Bublxioh  E.  Tottbn. 

May  Term,  1899. 
Plesent;  Rowxll,   Ttleb,   Munson,  Start,  Thompson  and  Watson,  JJ« 

Opinion  filed  December  4,  1899. 

Aatem<fl^— The  evidence  of  the  State  tended  to  show  that  the  respondent 
feloniously  took  money,  including  two  five  dollar  bills  from  the  per- 
son  of  one  Guyette.  The  respondent  claimed  that  the  money  was 
snatched  from  said  Guyette  by  one  F. 

EMence — Similar  but  uneonnecUdfcLct — Evidence  on  the  part  of  the  respond- 
ent that  on  the  evening  of  the  robbery,  shortly  after  its  commission, 
F  attempted  to  steal  from  the  person  of  the  respondent  was  inadmissi- 
ble. 

Evidence — Facts  inter-dependent  for  probative  effect — Neither  the  want  of 
money  by  F  before  the  robbery  and  during  the  same  evening,  nor  his 
possession  of  money,  including  a  five  dollar  bill,  after  the  robbery  dur- 
ing the  same  evening,  standing  by  itself  was  material.  The  probative 
effect  of  these  facts  results  from  a  combination  of  the  two. 
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Evidence — Self-criminating  declarations  of  third  person — ^The  respondent  made 
an  offer  to  show  these  two  facts,  but  this  offer  was  vitiated  by  the  tact 
that  the  offer  was  to  show  the  first  by  the  declarations  of  F.  The  dec- 
larations of  a  third  person  tending  to  show  that  he  committed  the 
crime  with  which  the  respondent  is  charged  are  inadmissible. 

Evidence — Dedaratums  as  characterizing  possession — A  declaration  of  F,  a 
third  person,  in  displaying  money  after  the  robbery,  to  the  effect  that 
he  had  taken  it  from  a  certain  person,  was  not  admissible  in  evidence. 
This  declaration  did  not  characterize  the  possession  of  the  money, 
otherwise  than  by  stating  the  source  from  which  it  was  acquired,  and 
was  merely  a  recital  of  a  past  transaction. 

Evidence  of  good  character — Charge — In  charging  upon  the  subject  of  good 
character  it  was  proper  to  refer  to  the  fact  that  those  who  had  testified 
upon  that  point  had  known  the  respondent  but  a  short  time.  The 
treatment  of  the  matter  of  good  character  was  sufficient. 

Fictitious  defence  evidence  of  guiU — If  the  respondent's  testimony  to  the 
effect  that  the  robbery  was  committed  by  F,  a  third  person,  was  an 
invention,  it  was  a  circumstance  tending  to  establish  guilt. 

Reasonable  doubtr-^  Charge— The  chaige  upon  the  subject  of  reasonable  doubt 
as  applied  to  the  nature  of  the  defence  was  held  sufficiently  defiinite. 

Charge  as  a  whole — The  doctrine  is  recogni^d  that,  without  erroneous 
statement  of  legal  principle,  there  may  be  such  a  failure  to  present 
adequately  the  claim  of  a  party  as  will  require  a  reversal,  but  upon  a 
review  of  the  exceptions  no  error  in  this  respect  is  found  in  the  charge 
in  this  case. 

Information  charging  the  respondent  with  robbery,  being 
unarmed.  Trial  bj  jnrj,  Chittenden  County,  March  Term, 
1899,  Tqft^  C.  J.,  presiding.  Verdict  and  judgment  of  guilty. 
Kespondent  excepted. 

Upon  the  subject  of  good  character  the  court,  after  refer- 
ring to  the  time  to  which  the  evidence  upon  this  point  was  con- 
fined, charged  as  follows  : 

''  One's  good  character  is  a  fact  that  is  always  proper  to  be 
put  in  evidence,  when  you  are  considering  the  question  of 
whether  a  man  is  guilty  or  not  guilty  of  any  ofiEense  that  he  is 
charged  with. 

^^If  you  are  satisfied  upon  the  evidence  that  he  is  guilty  of 
any  crime  that  is  charged,  the  fact  that  he  has  always  borne  a 
good  character  is  no  defense,  but  it  is  proper  for  a  person  to  put 
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it  in  evidence,  and  in  issne,  the  good  character  that  he  has  always 
maintained,  for  yon  to  consider,  in  connection  with  all  the  rest 
of  the  evidence,  whether  he  committed  the  crime  or  did  not  com- 
mit the  crime." 

JB.  E.  Brovm^  State's  Attorney,  for  the  State. 
E,  C,  Mower ^  assigned,  and  J.  E.  C'^t^Aman  for  the  respond- 
ent 

MuNSON,  J.  The  evidence  of  the  State  tended  to  show  that 
the  reepoudent  knocked  down  one  Onyette  on  the  street  late  in 
the  evening,  and  took  from  his  person  a  pocket-book  containing 
two  five  dollar  bills  and  a  one  dollar  bill.  The  respondent  claimed 
and  testified  that  Onyette's  pocket-book  was  snatched  from  his 
hand  by  one  Finneran,  who  came  np  while  the  respondent  and 
Gnyette  were  together  on  the  street.  In  support  of  this  defense 
the  respondent  offered  to  show  that  on  the  night  of  the  robbery 
and  after  its  commission,  while  he  and  Finneran  were  together  at 
the  honse  of  one  Ploof,  Finneran  attempted  to  steal  from  the  re- 
spondent's pocket.  This  was  properly  excluded.  There  was  no 
legitimate  evidentiary  connection  between  the  subsequent  act  and 
the  one  which  the  respondent  sought  to  establish.  The  subse- 
quent act  could  have  no  effect  in  fastening  the  robbery  upon 
Finneran  except  as  showing  that  he  was  morally  capable  of  it. 
Proof  of  this  nature  is  inadmissible.   SiaU  v.  KMey^  65  Vt.  531. 

The  respondent  offered  to  show  that  on  the  evening  in  ques- 
tion and  prior  to  the  robbery  Finneran  tried  to  borrow  ten  cents 
to  get  shaved  with  and,  in  a  separate  offer,  at  what  stage  of  the 
evidence  and  by  what  witness  does  not  appear,  that  on  the  same 
evening  and  subsequent  to  the  robbery  he  had  a  considerable  sum 
of  money,  including  a  five  dollar  bill.  It  is  probable  that  an  offer 
embracing  both  these  matters  would  have  been  admissible.  But 
neither  the  want  of  money  before  the  robbery,  nor  the  possession 
of  it  afterwards,  standing  alone,  was  material.  The  probative 
effect  results  from  a  combination  of  the  two*.  The  rule  requires 
that  when  two  facts  are  dependent  upon  each  other  for  their 
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effect,  the  two  ehall  be  offered  together  or  one  offered  with  notice 
of  the  other.  The  reason  and  necessity  of  this  rule  are  apparent. 
If  this  second  offer  did  not  immediately  follow  the  first,  and 
especially  if  it  was  to  show  by  a  different  witness,  the  final  ruling 
might  easily  have  been  made  without  an  apprehension  of  the 
full  purpose  of  the  examiner.  The  court  is  not  required  to  be 
constantly  on  the  watch  to  see  whether  some  preyious  ruling 
should  be  recalled,  and  a  different  course  taken,  because  of  some 
subsequent  offer.  If  these  two  offers  had  been  combined,  the 
purpose  of  the  inquiries  and  the  ground  of  admissibility  would 
have  been  brought  to  the  attention  of  the  court. 

So  the  correctness  of  the  second  ruling  is  to  be  determined 
by  what  was  contained  in  the  offer  then  presented,  and  it  is  true 
that  this  was  an  offer  to  show  that  Finneran  had  no  money  before 
the  robbery  and  that  he  did  have  after  it.  But  in  this  offer,  the 
fact  that  Finneran  had  no  money  before  the  robbery  was  to  be 
shown  by  his  declarations  thalj  he  had  none.  This  vitiated  the 
entire  offer.  The  declarations  of  a  third  person,  tending  to  show 
that  he  committed  the  crime  for  which  the  respondent  is  being 
tried,  are  not  admissible.  1  Best  £v.*118;  State  v.  Marshy 
70  Vt.  288. 

The  respondent  also  offered  to  show  that  in  displaying  money 
after  the  robbery,  Finneran  said  that  he  had  '^  touched  "  a  man 
on  the  street  for  it,  and  that  he  had  taken  it  from  a  "  certain 
person/'  This  offer  was  inadmissible  for  the  reasons  before 
stated.  But  if  the  fact  of  Finneran's  having  money  after  the 
robbery  had  been  made  admissible  by  a  proper  offer,  the  declara- 
tions offered  would  not  have  been  admissible.  The  respondent 
claims  that  inasmuch  as  they  accompanied  the  production  of  the 
money  they  were  admissible  as  a  part  of  the  res  gestae.  It  is 
argued  that  the  production  of  the  money  was  inseparable  from 
its  possession,  and  that  statements  characterizing  possession  are 
always  admissible.  But  these  declarations  did  not  characterize 
the  possession  otherwise  than  by  stating  its  origin,  and  in  giving 
the  origin  of  the  possession  they  were  merely  the  recitals  of  a  past 
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transaction.  The  doctrine  relied  upon  is  given  a  broad  applica- 
tion in  connection  with  the  possession  of  both  real  and  personal 
property,  but  while  declarations  are  received  showing  the  nature 
of  the  right  claimed,  statements  as  to  the  manner  in  which  that 
right  was  acquired  are  excluded.  95  Am.  Dec.  70,  note ;  Thomjh 
«m  V.  Mawhinner/y  17  Ala.  362. 

The  exception  to  the  failure  to  charge  further  upon  the  sub- 
ject of  good  character  is  not  sustained.  The  treatment  of  the 
matter  was  not  of  the  nature  considered  objectionable  in  Stats  v. 
DdUy^  53  Yt.  442.  It  was  proper  to  refer  to  the  fact  that  those 
who  testified  to  the  respondent's  character  had  known  him  but  a 
short  time. 

The  court  charged  in  substance  that,  upon  all  the  evidence 
in  the  case,  the  jury  must  be  satisfied  beyond  a  reasonable  doubt 
of  the  respondent's  guilt.  There  was  no  special  application  of 
this  doctrine  to  the  nature  of  the  defense.  The  respondent  ex- 
cepted to  the  omission  to  charge  that  it  was  not  necessary  to  the 
respondent's  defense  that  the  jury  be  convinced  that  Finneran 
committed  the  crime,  and  that  their  failure  to  believe  his  evi- 
dence r^arding  Finneran  would  bear  only  upon  his  credit  as  a 
witness  generally,  and  that  it  would  be  suflicient  if  that  evidence 
raised  a  reasonable  doubt  in  their  minds  as  to  the  respondent's 
guilt  The  court  then  charged  further  that  it  was  not  necessary 
that  they  should  find  the  respondent's  evidence  regarding  Fin- 
neran true  beyond  a  reasonable  doubt,  but  that  they  should  con- 
sider it  in  connection  with  the  rest  of  the  testimony  upon  the 
general  question  as  to  his  guilt.  No  exception  was  taken  to  this 
nipplemental  charge.  Some  members  of  the  court  think  the 
respondent  was  entitled  to  a  more  definite  instruction  as  to  the 
bearing  of  his  testimony  under  the  doctrine  of  reasonable  doubt, 
bat  a  majority  of  the  court  are  satisfied  that  the  jury  cannot  Jiave 
faUed  to  understand  the  application  of  the  general  rule,  as  pre- 
riously  announced,  to  a  defense  of  this  character.  It  was  said  in 
the  opinion  in  State  v.  Oarham,,  67  Yt.  365,  that  a  jury  must 


78  8TATB  V.   TOTTBN.  [72 

know  without  instruction  that  the  more  the  testimony  shows 
against  another  the  less  it  shows  against  the  respondent. 

There  was  certainly  no  error  in  failing  to  charge  that  a  find- 
ing that  the  Finneran  story  was  an  invention  would  bear  only 
upon  the  respondent's  credibility  as  a  witness.  If  the  story  was 
an  invention,  its  introduction  was  a  circumstance  tending  to 
establish  his  guilt. 

The  respondent  took  other  exceptions  to  the  charge  and  to 
omissions  to  charge,  upon  which  it  is  argued  generally  that  the 
court  presented  the  evidence  and  claims  of  the  State  so  fully,  and 
ignored  those  of  the  respondent  to  such  an  extent,  that  it  in  effect 
withdrew  substantial  portions  of  the  respondent's  case  from  the 
consideration  of  the  jury.  This  court  recognizes  the  doctrine 
that,  without  erroneous  statement  of  legal  principle,  there  may 
be  such  a  failure  to  adequately  present  the  claim  of  a  party  as 
will  require  a  reversal.  Some  members  of  the  court  are  inclined 
to  think  there  was  such  a  failure  in  this  case,  but  a  majority  of 
the  court,  upon  a  careful  review  of  the  exceptions  and  after  a 
full  comparison  of  views,  are  satisfied  that  there  was  no  error  in 
this  respect.  « 

Judgment  that  there  is  no  error  in  the  proceedings,  and  that 
the  respondent  take  nothing  by  his  exceptions. 
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Justus  R.  Hoadlet,  Adminibtratok,  v.  The  International 

Paper  Co. 

October  Term,  1899. 
PreeenI :    Taft,  C-  J.,  Bowxll,  Tyler,  Munson  and  Thompson,  J  J. 

Opinion  filed  December  4, 1899. 

Qmtributory  negligence — Proximate  cause — Sunday  Law — When  the  ground  of 
action  is  the  negligence  of  the  defendant  in  respect  to  a  person  injured, 
it  it  no  defence  that  such  person  was  working  on  Sunday  when  the  cause 
of  action  arose.  That  the  person  injured  was  so  working  is  neither  in 
law  nor  in  fact  contributory  negligence  concurring  to  produce  the  in- 
jury, nor  the  proximate  cause  of  it. 

Johmon  T.  Irtuburg,  47  Vt.  32,  Holcomb  v.  Danby,  51  Yt.  435,  and  Duran  v. 
Inturance  Co,,  d3  Vt.  440,  distinguished. 

Charge  more  favorable  than  the  law — A  charge  which  left  it  to  the  jury  to  say 
whether  working  on  Sunday  was  a  proximate  cause  of  an  injury,  was 
more  favorable  to  the  defendant  than  he  was  entitled  to,  and  his  excep- 
tion thereto  cannot  be  sustained. 

NtfiHgenee  of  fellow  urvarU — The  decedent  was  killed  while  working  for  one 
Spring,  a  contractor  and  builder,  in  making  certain  repairs  on  the  de- 
fendant's digester ;  and  since,  so  far  as  the  case  shows,  he  was  neither 
employed,  paid,  directed  nor  governed  by  the  defendant,  the  fellow- 
servant  doctrine  is  not  involved  by  the  fact  that  the  decedent  was  killed 
through  the  neglect  of  one  who  was  an  employee  of  the  defendant. 

Oiarge—Duhf  ofdefendarU — A  charge  to  the  effect  that  it  was  the  duty  of  the 
defendant  to  use  the  care  of  a  prudent  man  under  like  circumstances  to 
see  that  nothing  took  place  which  would  render  the  situation  of  the 
decedent  more  hazardous  than  it  ordinarily  would  be  in  the  work  upon 
which  he  was  engaged,  was,  in  view  of  the  facts  in  the  case,  as  favorable 
to  the  defendant  as  it  was  entitled  to  have  given. 

Eicidence  proper  which  meets  claim  of  adverse  party — ^The  defendant's  claim, 
supported  by  evidence,  being  that  it  was  contributory  negligence  not 
to  make  use  of  a  certain  device  calculated  to  lessen  the  risk  in  making 
the  rexMirs  in  question,  it  was  proper  for  the  plaintiff  to  show  that  the 
defendant  had,  previous  to  the  injury,  directed  its  employee  who  was 
at  work  with  the  decedent  at  the  time  of  the  injury  not  to  use  such 
device. 


60  HOADLEY,   ADMB.   V.   INTBBNATIONAL  PAPBB  OO.  [7S 

ElemenU  of  pecuniary  los$  to  children  from  death  offaiher-~ln  determining  the 
pecuniary  loss  to  minor  children  from  the  death  of  their  father,  it  is 
proper  to  consider,  so  far  as  the  evidence  permits,  the  physical,  moral 
and  intellectual  training  which  they  would  have  received  from  him 
during  their  minority  had  he  lived. 

Action  on  thb  oasb  for  negligence,  bronght  under  V.  S. 
M&i  and  2452,  by  the  plaintiff  as  administrator  of  Michael 
Kennedy,  deceased.  Plea,  general  issne.  Trial  by  jury,  Rutland 
Oounty,  March  Term,  1899,  Watsonj  J.,  presiding.  Verdict 
And  judgment  for  the  plaintiff.    The  defendant  excepted. 

The  decedent  while  at  work  upon  repairs  to  a  pulp  digester 
in  the  defendant's  mill  received  injuries  which  caused  his  death 
within  two  or  three  days  thereafter. 

The  case  is  stated  in  the  opinion. 

JBuUer  ds  Moloney  for  the  plaintiff. 
Jod  C.  Baker  for  the  defendant. 

Thompson,  J.  I.  The  defendant  excepted  to  the  refusal  of 
the  County  Court  to  direct  a  verdict  for  it  on  the  ground  that 
the  alleged  negligence  causing  the  death  of  the  decedent  occurred 
while  he  was  at  work  Sunday,  on  the  defendant's  pulp  digester 
in  its  paper  mill  at  Bellows  #]^lls,  Yt.  The  defendant  also  ex- 
cepted to  the  charge  to  the  jury  on  this  subject.  The  instruction 
was  in  substance  that  the  plaintiff  was  entitled  to  recover  if  his 
case  was  made  out  in  other  respects,  notwithstanding  that  the 
decedent,  at  the  time  of  the  accident,  was  working  for  the  defend- 
ant on  Sunday,  if  tlie  jury  found  that  defendant's  negligence  was 
the  proximate  cause  of  his  death,  and  his  working  Sunday,  the 
remote  cause. 

It  is  now  contended  by  the  defendant  that  the  decedent  was 
working  in  violation  of  V.  S.  6140,  which  prohibits  the  exercise 
x)f  any  business  or  employment  except  works  of  necessity  or 
charity  between  twelve  o'clock  Saturday  night  and  twelve  o'clock 
the  following  Sunday  night  under  a  penalty  of  not  more  than 
two  dollars,  and  that  consequently  the  plaintiff  is  precluded  from 
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recovery.  The  jury  found  that  the  negligence  of  the  defendant 
was  the  proximate  cause  of  the  death  of  the  decedent  and  that 
he  was  not  guilty  of  contributory  negligence. ' 

There  is  a  conflict  of  authorities  on  this  subject,  but  the  view 
adopted  by  the  weight  of  authority  is  against  the  contention  of 
the  defendant.  This  view  accords  with  reason  and  the  general 
principles  of  the  law  applicable  to  torts.  The  fact  that  the 
decedent  was  working  for  the  defendant  on  Sunday  cannot  be 
said  to  be  either  in  law  or  in  fact,  contributory  negligence  con- 
curring to  produce  the  injury,  nor  the  proximate  cause  of  it. 
This  view  is  recognized  in  Johnson  v.  Irasburghj  47  Vt.  82, 
which  was  decided  on  the  ground  that  the  town  was  not  bound 
to  maintain  its  highway  for  use  by  the  plaintifiE  for  an  unlawful 
purpose.  Holcomb  v.  Danhy,  51  Vt.  435,  cited  by  defendant, 
was  decided  on  the  same  ground.  Dura/n  v.  Insurance  Co,^  68 
Yt  440,  turned  upon  the  terms  of  the  contract  on  which  plaintiff 
claimed  to  recover.  The  court  below,  without  submitting  the 
question  of  proximate  cause  to  the  jury,  should  have  held  that  it 
was  no  defense  to  defendant's  negli^nce,  that  the  decedent  was 
working  for  it  on  Sunday  when  its  negligence  caused  his  death. 
BaLdwin  v.  Barney,  12  S.  I.  392  ;^a^  Am.  Hep.  670 ;  SuUon  v. 
Tcfion  of  Wauwatosa,  29  Wis.  21 ;  9  Am.  Bep.  634 ;  Baker  v. 
Portiand,  58  Me.  199  ;  4  Am.  Bep.  274 ;  FhUa.  W.  <*  £.  B. 
B.  Co.  y.  FhUa.  A  H.  Towboat  Go.  23  How.  (U.  S.)  209 ;  L. 
Co-Op.  Ed.,  Book  16,  p.  430  ;  Platz  v.  City  of  Cohoes,  89  N.  Y. 
219;  42  Am.  Rep.  286;  ZoinsviUe,  etc.  By.  Co.  v.  Bwk,  116 
Ind.  566 ;  9  Am.  St.  Rep.  833 ;  Schmidt  v.  Humphrey ,  48  Iowa 
652 ;  30  Am.  Rep.  414 ;  Boydon  v.  Fitchhurgh  B.  B.  Co.,  70 
Vt.  125.  •  The  motion  for  a  verdict  on  this  ground  was  properly 
denied.  The  charge  on  this  subject  was  more  favorable  to  the 
defendant  than  it  was  entitled  to  have  given  and  the  exception 
thereto  cannot  bo  sustained. 

II.  The  defendant  excepted  to  the  refusal  of  the  court  to 
direct  a  verdict  for  it  on  the  ground  that  the  decedent,  at  the 
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time  of  its  alleged  negligence,  was  its  servant  and  received  the 
injuries  causing  his  death  by  reason  of  the  negligence  of  a  fellow 
servant,  another  employee  of  the  defendant. 

One  Spring  was  a  builder  and  contractor  for  whom  the 
decedent  had  worked  for  many  years  next  before  his  death. 
When  the  defendant  had  occasion  to  have  work  done  in  the  way 
of  certain  repairs  about  its  mill,  it  called  on  Spring  to  do  it,  and 
he  sent  his  men,  including  the  decedent,  to  do  what  was  needed. 
The  bill  of  exceptions,  referring  to  the  time  when  the  decedent 
received  the  injuries  causing  his  death,  states  that  "  Kennedy, 
while  at  work  on  this  occasion,  was  in  the  employ  of  Mr. 
Spring,  and  no  testimony  was  introduced  tending  to  show  that 
he  was  either  employed  or  paid  or  governed  or  directed  by  the 
defendant  or  any  one  in  its  employ."  Although  all  the  evidence 
is  referred  to  in  connection  with  the  motion  for  a  verdict,  the 
defendant's  counsel  has  not  called  our  attention  to  any  evidence 
tending  to  contradict  or  modify  this  statement  in  the  record,  nor 
have  we  found  any  having  such  effect.  Standing  thus,  the  ques- 
tion of  fellow  servant  is  not  involved,  as  the  decedent  was  the 
servant  of  Spring  and  not  of  the  defendant.  /Sherman  v.  D.  & 
ff.  Canal  Co.j  71  Vt.  325,  and  authorities  there  cited.  There- 
fore, the  County  Court  properly  denied  the  motion  as  to  this 
ground. 

III.  Among  other  things  the  County  Court  in  substance 
instructed  the  jury  that  it  was  the  duty  of  the  defendant  to  use 
reasonable  care  to  see  that  nothing  by  itself  took  place  which 
would  render  the  situation  of  the  decedent  while  at  work  in  the 
digester  repairing  it,  more  hazardous  than  ordinary ;  and  that 
the  care  the  defendant  was  thus  bound  to  exercise,  was  the  care 
of  a  prudent  man  under  like  circumstances.  To  this  instruction 
the  defendant  excepted.  No  exception  was  taken  to  the  failure 
of  the  court  to  give  further  instructions  on  this  branch  of  the 
case.  The  deceased  was  killed  by  steam  and  sulphurous  acid  gas 
let  into  the  digester  by  the  defendant  while  the  decedent  was 
therein  repairing  the  lining  thereof  by  filling  with  cement  the 
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Bpaces  between  the  vitrified  brick  forming  the  lining.  The 
defendant  knew  that  he  was  thos  at  work  when  the  steam  and 
gas  were  let  into  the  digester,  by  the  failure  of  a  servant  of  the 
defendant  to  properly  close  a  valve  in  a  pipe  through  which  the 
steam  and  gas  entered.  The  chance  of  being  thus  killed  was 
not  one  of  the  ordinary  risks  incident  to  this  employment  of  the 
decedent.  The  jury  must  have  understood  from  the  language  of 
the  charge,  that  the  defendant  was  not  bound  to  use  the  care 
stated,  in  respect  to  the  ordinary  risks  attendant  upon  doing  the 
work  in  question,  and  was  only  liable  for  negligence  on  its  part 
that  increased  the  danger  beyond  the  ordinary  risk  attendant 
thereon.  Applied  to  the  facts  of  this  case,  the  instruction  was 
certainly  as  favorable  to  the  defendant  as  it  was  entitled  to  have 
given,  and  there  was  no  legal  error  involved  in  the  language  of 
the  instruction. 

IV.  The  jury  were  instructed  that  one  element,  proper  to 
be  considered  in  arriving  at  the  pecuniazr  loss  to  the  minor 
children  of  the  decedent,  resulting  from  his  death,  was  the 
physical,  moral  and  intellectual  instruction  and  training,  which 
they  would  have  received  from  him  during  their  minority,  had 
he  lived,  so  far  as  the  same  was  shown  by  the  evidence.  To  this 
the  defendant  excepted. 

The  education  of  a  child  comprises  physical,  mental  and 
moral  training.  Y.  8.  683  provides  for  mental  training,  and 
instruction  in  good  behavior  by  teachers  of  competent  ability 
and  of  goad  morals^  for  all  the  children  of  the  State,  of  school 
age,  at  the  expense  of  the  taxpayers.  The  law  thus  clearly 
recognizes  that  intellectual  and  moral  training  have  a  pecuniary 
value.  A  sound  mind  in  a  sound  body,  together  constitute  tlie 
ideal  physical  man.  It  needs  no  argument  to  prove  that  physical 
training  is  as  necessary  for  the  well  being  of  a  child  as  mental 
and  moral  nurture.  The  experience  of  everyday  life  emphasizes 
this  fact.  It  is  equally  apparent  that  such  training  has  a  pecuniary 
value.  It  costs  money  to  secure  it  for  a  child  from  those  not  its 
parents.      V.  S.  683  also  recognizes  the  pecuniary  value   of 
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physical  training,  when  it  inclndes  elementary  physiology  and 
hygiene  among  the  studies  to  be  taught  in  our  common  schools. 
The  training  of  the  child  mentally,  morally  and  physically,  by 
the  parent,  may  be,  and  often  is,  more  effective  and  lasting  for 
good,  than  any  instruction  received  in  schools  and  colleges.  The 
loss  of  the  minor  children  in  this  respect  was,  therefore,  proper 
to  be  considered  in  determining  their  pecuniary  loss  resulting 
from  their  father's  untimely  death.  Tilley  v.  Hudson  River  H. 
a.  Co,,  29  N.  Y.  252 ;  86  Am.  Dec.  297  and  note ;  Eamu  v. 
BratUeboro,  54  Vt.  471 ;  LazeUe  v.  Newfane,  70  Vt.  440.  Also 
see  note  to  Louisville  etc.  By.  Co,  v.  Ooodykoontz,  12  Am.  St. 
Rep.  375-383. 

Y.  Talbot  was  the  foreman  of  defendant's  mill.  One 
Flavian  was  an  employee  of  the  defendant  at  the  time  of  the 
accident,  and  was  then  at  work  in  the  digester  with  the  decedent. 
The  defendant  claimed  and  evidence  mtroduced  by  it  tended  to 
show  that  a  device  known  as  the  ^Mead  head"  should  have 
been  put  into  the  steam  pipe,  entering  the  digester,  before  the 
deceased  went  to  work  in  it,  and  that  it  was  contributory 
negligence  not  to  use  it.  Thereupon  the  plaintiff  offered  to  show 
that  Talbot  had  directed  Flavian  a  month  or  two  before  the 
accident  not  to  use  the  ^'  dead  heads,"  and  against  the  exception 
of  the  defendant,  Flavian  was  permitted  to  testify  that  Talbot 
said  there  was  no  need  of  the  '^  dead  heads  "  so  long  as  there  was 
a  good  valve  there,  and  that  there  was  no  need  of  putting  them 
in.  This  evidence  was  responsive  to  the  offer  and  tended  to 
show  a  direction  as  claimed  in  respect  to  the  use  of  a  ''  dead 
head."  If  the  jury  found  such  a  direction  was  given,  it  met  the 
claim  of  the  defendant  that  it  should  have  been  used.  There  was 
no  error  in  admitting  this  evidence. 

This  disposes  of  all  the  exceptions  urged  on  the  defendant's 
brief. 

Judgment  affirmed. 
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Chas.  W.  Mitchell  and  Minerva  E.  Pabkbb  v.  F.  W.  Blan- 
CHABD,  Henbt  E.  Mitchell  and  Ltman  F.  Cabot's 

Adminibtbatob. 

October  T^rm,  1899. 

Present :  Taft,  C  J.,  Bowbll,  Tyler,  Muvson,  Thompson  and  Watbon,  JJ. 

Opinion  Filed  December  8, 1890. 

AptsiU  of  a  icUe  of  trust  properUf — ^The  law  stamps  the  avails  of  a  sale  of 
property  devised  in  tmst  with  the  same  tmst  which  the  will  imposed 
npon  the  property  itself.  The  recognition  of  the  trust  by  the  parties  to 
the  conveyance  does  not  make  it  a  trust  created  by  them. 

Prtibau  Court-^uriadiction  under  F.  S.  g61S—Tru8t»^The  Probate  Court  has 
jurisdiction,  under  V.  S.  2613,  to  appoint  a  trustee  of  property  the  use 
of  which  x>asses  by  will,  as  well  as  of  that  the  use  of  which  ixasses  by 
operation  of  law. 

Defimtion—" Descends'*  as  used  in  V.  S.  gSlS— The  word  ** descends"  as 
used  in  V.  S.  2613,  is  to  be  construed  in  accordance  with  the  canon  of 
construction,  that,  if  words  taken  in  their  technical  sense  will  make  a 
statute  inoperative  in  whole  or  in  part,  they  will  be  taken  in  their 
popular  sense. 

Probate  Court— Jurisdictionunder  V.  S,  SSIS— Discovery— \ ,  8.  2613,  in  giving 
the  Probate  Court  the  same  power  as  to  the  enforcement  of  the  trusts 
thercfin  mentioned  that  it  has  in  case  of  guardians  of  minor  children, 
confers  upon  it  ample  power  to  compel  discovery  in  respect  to  such 
trusts. 

Chahcbby.  Heard  on  demurrer  to  the  bill.  Windsor 
County,  June  Term,  1899,  Startj  Chancellor.  Demurrer  sus- 
tained, and  bill  adjudged  insufficient  and  dismissed.  The  orators 
appealed. 

The  case  is  stated  in  the  opinion. 

Gilbert  A.  Dams  for  the  orators. 

William  Batckelder  and  «/.  C.  Enrigkt  for  the  defendants. 
RowsLL,  J.    The  tmst  fund  in  question  was  derived  from 
the  sale  of  the  fee  of  real  estate,  the  use  of  which  was  willed  to 
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the  orators  for  life  and  to  the  survivor  of  them,  and  on  the  death 
of  both,  the  property,  or  the  avails  thereof,  are  to  be  equally  di- 
vided among  their  legal  heirs.  The  bill  gives  a  detailed  history 
of  the  fund,  and  traces  it  into  the  hands  of  the  defendant  Mitch- 
ell, part  of  it  before,  and  the  rest  of  it  after,  the  appointment  by 
the  probate  court  of  the  defendant  Blanchard  as  trustee  thereof. 
It  alleges  that  the  defendants  have  conspired  together  to  defraud 
the  orators  thereout,  and  prays  that  said  Blanchard  be  enjoined 
from  acting  as  trustee,  and  another  appointed  in  his  stead,  to 
collect,  recover,  and  take  charge  of  said  fund  and  account  there- 
for under  the  order  and  direction  of  the  Court  of  Chancery ;  that 
the  other  defendants  be  enjoined  from  disposing  of  said  fund  or 
any  part  thereof,  and  that  they  and  the  said  Blanchard  make 
certain  discovery  in  respect  thereto ;  and  for  general  relief. 

We  do  not  regard  as  material  the  allegation  that  the  expenses 
of  administration  were  paid  and  said  real  estate  turned  over  to  the 
orators,  who  took  possession  thereof  under  the  will ;  nor  the  alle- 
gation that  on  the  sale  of  said  estate  said  fund  was  set  apart  in 
trust  for  the  benefit  of  the  orators.  The  law  stamped  the  avails 
of  the  sale  with  the  same  trust  that  the  will  imposed  upon  the 
property  itself,  no  question  being  made  but  that  the  sale  was 
authorized,  and  the  fact  that  the  parties  to  the  conveyance  set 
apart  the  avails  as  alleged,  does  not  make  it  a  trust  created  by 
them,  as  contended,  but  only  shows  that  they  recognized  the 
trust  created  by  the  will,  and  intended  to  have  it  carried  out. 

The  sufficiency  of  the  bill,  both  as  to  discovery  and  relief,  is 
challenged  by  demurrer,  for  that  the  probate  court  can  afford 
adequate  remedy  in  the  premises ;  and  we  are  of  that  opinion. 

The  jurisdiction  of  the  probate  court  to  appoint  a  trustee  of 
this  fund,  depends  upon  the  construction  to  be  given  to  the  word 
^^  descends,"  as  used  in  section  2613  of  the  Vermont  Statutes, 
whereby  it  is  enacted  that  the  probate  court  may  appoint  trustees 
in  cases  not  otherwise  provided  for,  when  the  use  of  property, 
real  or  personal,  descends  to  a  person  for  life  or  for  years.  The 
orators  contend  that  the  word  should  be  taken  in  its  strict  legal 
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sense,  and  confined  to  the  passage  of  land  by  operation  of  law  on 
the  death  of  an  ancestor  intestate,  Co.  Lit.  ISb,  237a  ;  that  it  is 
opposed  on  the  one  hand  to  what  takes  place  when  land,  on  the 
death  of  a  person,  passes  to  another  by  gift  or  limitation  to  him 
bj  designation ;  and  on  the  other  hand,  to  the  devolution  of  per- 
sonal property,  which  is  governed  by  the  rules  of  distribution. 
Bat  it  is  impossible  to  confine  the  word  to  real  property,  for  the 
statute  expressly  extends  it  to  personal^property.  This  does  not 
infringe  the  rule  that  when  technical  legal  terms  are  used  in  a 
statute,  they  are  to  be  taken  in  their  established  common-law 
signification ;  for  it  is  a  part  of  the  rule  that  they  are  not  to  be 
80  taken  when  a  contrary  intent  appears. 

Nor  can  we  confine  the  word  to  the  passage  of  the  use  by 
operation  of  law,  without  depriving  the  statute  of  its  entire  force 
as  to  life  estates,  now  that  dower  and  curtesy  are  taken  away,  if 
indeed  it  would  accord  it  any  force  as  to  such  estates  before  that, 
for  it  is  doubtful  whether  those  estates  descended  within  the 
strict  legal  meaning  of  that  term,  although  they  vested  by  oper- 
ation of  law.  But  if  they  did  descend,  and  the  word  is  thus  con- 
fined, the  statute  never  had  any  effect  as  to  life  estates  beyond 
those  estates,  for  in  no  other  case  did  or  does  land  descend  for 
life,  and  in  no  case,  ever,  for  years,  unless  we  except  the  interest 
that  minor  children  once  took  in  the  homestead  until  majority, 
but  which  they  no  longer  take.  Much  less  does  personal  prop- 
erty, or  any  interest  therein,  ever  descend  for  life  or  for  years. 
We  are  speaking,  of  course,  of  estates  created  by  law,  and  not  of 
estates  otherwise  created  for  the  life  of  another  or  for  years  that 
are  vested  in  the  intestate. 

It  is  a  canon  of  construction  that  every  clause  and  every  word 
of  a  statute  must  be  given  effect  if  possible ;  and  that  if  words 
taken  in  their  technical  sense  will  make  a  statute  inoperative  in 
whole  or  in  part,  they  will  be  taken  in  their  popular  sense.  Ap- 
plying this  rule,  we  construe  the  word  "  descends''  as  used  in  the 
section  under  consideration,  to  include  cases  in  which  the  use 
passes  by  will  as  well  as  cases  in  which  it  passes  by  operation  of 
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law.  And  this  is  the  coDBtmction  that  obtains  in  oar  probate 
courts,  as  we  learn  on  inquiry  of  many  of  our  oldest  and  most 
experienced  probate  judges. 

As  to  discovery,  it  is  sufficient  to  say  that  the  probate  court 
has  poiver  to  compel  it,  and  that,  therefore,  resort  to  chancery 
therefor  is  unnecessary. 

The  section  in  question  gives  the  probate  court  the  same 
power  to  enforce  the  trusts  therein  mentioned  that  it  has  in  case 
of  guardians  of  minor  children.  Section  2804  authorizes  that 
court  to  require  such  a  guardian  to  render  and  settle  his  account 
at  any  time ;  and  section  2808  requires  the  court,  when  necessary, 
to  examine  every  guardian  upon  oath  as  to  the  truth  and  correct- 
ness of  his  account.  That  court  has,  therefore,  power  to  compel 
the  defendant  Blanchard,  trustee  as  aforesaid,  to  discover. 

Section  2771  provides  that  if  a  guardian,  creditor,  or  heir 
apparent  of  a  ward,  complains  to  the  probate  court  that  a  person 
is  suspected  of  having  concealed,  embezzled,  or  conveyed  away, 
money,  goods  or  chattels  of  the  ward,  the  court  may  cite  such 
person  to  appear  before  it,  and  may  examine  him  on  oath  upon 
the  matter  of  the  complaint ;  and  the  next  section  provides  that 
if  the  person  so  cited  does  not  appear  and  submit  to  examination, 
or  does  not  answer  the  interrogatories  lawfully  put  to  him,  the 
court  may  commit  him  until  he  submits  to  its  order.  These  pro- 
visions, being  applied  to  this  class  of  trusts,  mutatis  mutandis^ 
are  ample  to  compel  the  other  defendants  to  discover. 

Affirmed  and  remanded. 
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Imputed  negligence— Agenqf. — ^The  plaintiff's  intestate  haying  been  killed 
while  riding  with  companions  in  the  joint  prosecution  of  a  common 
purpose,  if  the  negligence  of  his  companions,  to  one  of  whom  the 
driving  had  been  intrusted,  contributed  to  the  accident,  such  negligence 
was  imputable  to  the  plaintiff's  intestate,  and  the  plaintiff  could  not 
recorer  in  consequence  thereof. 

BuTden  of  proof— Presumption — The  burden  was  on  the  plaintiff  to  show 
that  the  decedent  and  his  companions  were  free  from  contributory 
negligence.  There  is  no  presumption  that  they  were  in  the  exercise  of 
due  care  and  prudence. 

Evidence  how  viewed  on  motion  for  a  verdict — In  determining  whether  the 
court  should  have  directed  a  verdict  for  the  defendant,  on  the  ground 
that  the  absence  of  contributory  negligence  was  not  shown,  the  evidence 
must  be  viewed  in  the  aspect  most  favorable  to  the  plaintiff,  and  it  can* 
not  be  said,  as  a  matter  of  law,  that  in  this  case  there  was  no  evidence 
tending  to  show  that  the  decedent  and  his  companions  were  in  the 
exercise  of  the  care  and  prudence  of  a  prudent  man  under  like 
circumstances. 

Lack  of  due  warning  by  Railroad  Co,  bears  upon  the  duty  of  the  traveller, — ^The 
jury  found  the  defendant  railroad  company  guilty  of  negligence  in  not 
seasonably  blowing  the  whistle  and  ringing  the  bell,  and  the  absence 
of  such  due  warning  is  a  circumstance  to  be  taken  into  consideration  in 
determining  whether  the  decedent  and  his  companions  exercised  due 
care  and  prudence,  for  negligence  cannot  be  attributed  to  one  who  is 
deceived  under  circumstances  calculated  to  deceive  a  prudent  man. 

Evidence  of  compliance  tirith  the  duty  to  *'  look  and  listen  " — ^That  the  decedent 
and  his  companions,  who  were  all  killed,  did  *' look  and  listen''  when 
they  stopped  and  before  starting  to  cross  the  defendants'  tracks,  may  be 
reasonably  inferred  from  the  circumstances  in  evidence  and  the  dispo- 
sition of  persons  to  take  care  of  themselves  and  avoid  danger. 

Request  to  charge  unsound  in  part — One  part  of  a  request  to  charge  embodied 
the  proposition  that  it  was  the  duty  of  the  driver  of  the  team  in  which 
the  decedent  was  not  to  start  to  cross  the  track  until  it  was  exx>08ed  to 
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view  as  far  as  it  could  be  seen,  which  according  to  one  witness  was  one 
hundred  and  six  rods,  and  as  this  was  unsound,  as  a  proposition  of  law, 
the  court  properly  refused  to  comply  with  the  request  as  a  whole. 

Request  immaterial  under  finding  of  the  jury — Request  based  on  isolated  fact, — 
One  part  of  a  request  was  based  upon  the  assumption  that  a  whistle 
was  blown  and  a  bell  rung  when  the  jury  found  that  they  were 
not,  and  hence  a  refusal  to  comply  with  this  part  of  the  request  was 
harmless  to  the  railroad  company.  The  other  part  of  the  same  request 
would  have  had  the  jury  measure  the  duty  of  the  decedent's  party  by 
their  reliance  upon  their  sense  of  hearing  alone,  when  there  were  other 
material  facts  and  circumstances  to  be  considered  in  connection  there- 
with, and  this  part  of  the  request  was,  therefore,  unsound. 

Sunday  travel  lawful — ^Travelling  on  Sunday  has  not  been  unlawful  in  this 
state  since  R.  L.  4315  was  repealed  by  No.  133,  Acts  of  1894. 

Remarks  of  counsel  governed  by  the  evidence — In  objecting  to  an  improper 
question  the  plaintiff's  counsel  began  a  remark  which,  so  far  as  it  went, 
may  and  may  not  have  been  in  accordance  with  the  evidence  in  the  case. 
The  record  does  not  disclose  how  this  was,  and  error  does  not  appear. 

AoTioN  ON  THE  CASE  to  rocover  damages  resulting  from  the 
death  of  the  plaintiff's  intestate,  Edward  Roque.  Plea,  general 
issue.  Windham  County,  March  Term,  1898,  TafU  J.,  presiding. 
Trial  by  jury.  Verdict  and  judgment  for  the  plaintiff.  The 
defendant  excepted. 

It  appeared  that  a  double-tracked  railroad  owned  and 
operated  by  the  defendant  is,  near  the  village  of  Pov«rnal,  twice 
crossed  by  the  same  highway  at  points  about  a  thousand  feet 
apart,  and  that  the  easterly  crossing  is  near  the  defendant's 
bridge  over  the  Hoosick  river;  that  on  Sunday,  July  21, 1895,  the 
decedent  and  three  companions  were  riding  together  over  this 
highway  in  a  double  team  driven  by  one  of  the  party  other  than 
the  decedent ;  that  they  first  approached  the  westerly  of  the  two 
crossings,  and  that  as  they  did  so  a  freight  train  eastward  bound 
on  the  southerly  track  whistled  for  that  crossing  and  that  they 
drove  over  the  same  just  ahead  of  the  train,  and  then  drove 
along  the  highway  towards  the  other  or  easterly  crossing,  which 
they  reached  while  the  freight  train  was  passing  over  it  or  just 
before  it  reached  it. 
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The  testimony  of  the  plaintiff  tended  to  show  that  the 
decedent's  party  stopped  their  team  about  thirty  feet  from  said 
easterly  crossing  and  waited»f or  the  freight  train  to  pass  by,  and 
that  thereafter  the  driver  started  the  team  slowly  to  pass  over 
the  crossing,  and  had  driven  partially  over  when  an  express  train, 
westward  bound  on  the  further  or  northerly  track,  came  into 
view ;  that  the  horses  were  then  just  passing  over  the  second  or 
northerly  track,  and  that  thereupon  the  driver  stood  up  and 
pulled  back  on  the  reins,  but  that  the  team  was  struck  by  the 
train  and  the  decedent  and  his  three  companions  killed. 

The  defendants  requests  from  the  ninth  to  the  fifteenth 
inclusive  presented  in  different  aspects  the  claim  that  the  plaintiff 
could  not  recover  because  his  decedent  at  the  time  he  was  killed 
was  travelling  on  Sunday,  and  so  was  wrongfully  on  the  highway. 

The  case  in  other  respects  material  to  the  decision  is  stated 
in  the  opinion. 

Waterman  db  Martin  for  the  plaintiff. 

Batchdder  db  Bates  for  the  defendant. 

Watson  J.  At  the  close  of  the  evidence,  the  defendant 
moved  for  a  verdict,  for  the  reason  that  the  evidence  showed  the 
driver  of  the  carriage  and  the  deceased  guilty  of  contributory 
negligence ;  that  the  plaintiff  had  not  shown  the  deceased  free 
from  contributory  negligence ;  and  that  the  case  did  not  show 
negligence  on  the  part  of  the  defendant,  its  officers  or  servants  in 
the  management  of  the  train.  The  motion  was  overruled,  and 
the  case  submitted  to  the  jury,  to  which  the  defendant  excepted. 
The  defendant  makes  no  claim  of  error  under  the  last  clause  of 
the  motion. 

The  record  shows  the  plaintiff's  decedent  and  his  compan- 
ions engaged  in  the  joint  prosecution  of  a  common  purpose,  and 
therein,  each  was  the  agent  of  the  others,  and  each  was  responsi- 
ble for  the  consequences  resulting  from  the  acts  of  the  others,  or 
any  of  them ;  and  if  the  driver  was  not  in  the  exercise  of  that 
care  and  prudence  required  by  law,  and  thereby  contributed  to 
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the  accident,  his  negligence  was  imputable  to  the  decedent. 
Carlisle  v.  Shddon^  38  Vt.  440 ;  Donndiy  v,  BrooJdyn  City 
a,  R.  Co.  109  N.  Y.  16.  And  the  •burden  was  upon  the  plain- 
tiff to  show,  not  only  that  his  decedent,  but  also  that  his  dece- 
dent's companions,  for  whom  he  was  then  responsible  in  this  re- 
gard, were  not  guilty  of  any  negligence  which  contributed  to  the 
happening  of  the  accident.  That  they  were  in  the  exercise  of 
due  care  and  prudence,  cannot  be  presumed,  and  unless  the  evi- 
dence tended  so  to  show,  the  plaintiff  failed  in  one  essential  ele- 
ment of  his  case,  and  it  was  the  duty  of  the  Court  to  order  a  ver- 
dict for  the  defendant.  Hyde  v.  Jamaica^  27  Vt.  443  ;  Bovee 
V,  DcmviUe^  53  Vt.  183 ;  Worthi/ngUm  v.  Central  Vt.  S.  S.  Co. 
64  Vt.  107. 

The  decedent  and  his  companions  had  that  day  passed  over 
the  westerly  crossing  twice,  and  the  easterly  crossing  once,  and 
knew  the  railroad  to  be  of  double  track,  and,  seeing  the  freight 
train  going  east,  they  knew  the  southerly  track  was  used  for 
trains  going  in  that  direction.  They  stopped  their  team  within 
about  thirty  feet  of  the  crossing  and  waited  for  the  freight  train 
to  pass.  Some  of  the  evidence  tended  to  show  that  the  freight 
train  had  not  then  reached  the  crossing,  and  some,  that  it  was 
passing  over  it.  This  train  was  forty  rods  long,  and  some  of  the 
evidence  tended  to  show  that  the  caboose  had  just  gone  over  the 
crossing,  and  some,  that  it  was  in  the  bridge  one  hundred  and  ten 
feet  easterly  of  the  crossing,  when  they  started  along  to  cross  tlie 
track.  Easterly  of  the  bridge  the  railroad  track  curved  south- 
erly, was  upon  a  fill  of  about  thirteen  feet  above  the  natural  sur- 
face, passed  through  an  open  meadow,  and  the  northerly  track 
was  hid  from  view  by  the  freight  train  as  it  passed  along  on  the 
southerly  track,  for  a  distance  of  more  than  the  length  of  the 
train.  As  the  freight  train  passed  on  easterly  from  the  bridge, 
its  whistle  was  continually  blowing,  by  reason  of  which,  with  the 
noise  of  the  train,  the  noise  of  the  express  train,  west-bound  on 
the  northerly  track,  was  not  noticed  by  the  persons  sitting  in  a 
wagon  on  the  northerly  side  of,  and  near  to,  the  crossing,  and  the 
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fair  inference  is,  that,  for  the  same  reason,  it  was  not  noticed  by 
the  decedent  nor  his  companions.  As  to  how  far  easterly  the 
railroad  track  conld  be  seen  by  a  person  in  a  wagon  in  the  vicin- 
ity of  where  they  stopped  in  the  highway,  the  evidence  was  con- 
flicting, some  of  it  tending  to  show  it  could  be  seen  for  a  dis- 
tance of  ninety  rods  beyond  the  bridge,  and  some  a  less  distance. 
From  the  crossing  to  the  easterly  end  of  the  bridge,  was  two 
hundred  and  seventy  feet.  The  express  train  was  running  at  the 
speed  of  forty  miles  an  hour;  and  whether  it^  whistle  was 
blown,  or  its  bell  rung,  before  it  reached  the  bridge  near  the 
crossing,  the  evidence  was  conflicting,  the  plaintiffs  tending  to 
show  they  were  not,  and  the  defendant's  tending  to  show  the 
whistle  was  blown  back  eighty  rods  from  the  crossing.  Was  it 
the  duty  of  the  decedent  and  his  companions  to  wait  until  the 
noise  of  the  freight  train  and  of  its  whistle  had  subsided,  and  the 
temporary  obstruction  to  their  view  of  the  track  easterly  had 
been  removed,  that  they  might  more  effectually  look  and  listen 
for  west-bound  trains  on  the  northerly  track,  before  driving  on 
to  the  crossing  I  And  was  a  failure  so  to  do,  negligence  as  a 
matter  of  law  f  In  determining  this  question,  the  evidence  must 
be  considered  in  its  most  favorable  aspect  for  the  plaintiff. 

The  jury  found  the  defendant  guilty  of  negligence  in  run- 
ning the  express  train  at  an  unreasonable  speed,  and  in  not  blow- 
ing the  whistle  nor  ringing  the  bell,  as  required  by  law  when 
Hearing  a  highway  crossing.  The  object  of  such  a  requirement 
18  to  warn  travellers  upon  the  highway  of  approaching  danger, 
that  they  may  act  accordingly,  and  refrain  from  going  upon  the 
crossing  until  the  danger  has  passed  ;  and  it  is  for  the  protection, 
not  only  of  people  travelling  upon  highways,  but  also  of  passing 
trains  and  the  many  people  travelling  therein.  Although  such 
n^ligence  on  the  part  of  a  railroad  company,  affords  no  excuse 
to  the  traveller  upon  the  highway  for  his  not  exercising  due  care 
and  prudence  to  avoid  injury,  yet  the  absence  of  such  warning  is 
a  circumstance  to  be  taken  into  consideration  in  determining 
whether  he  did  exercise  the  degree  of  care  and  prudence  required 
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or  not ;  for  negligence  cannot  be  imputed  to  a  person  who  is 
deceived  under  circumstances  calculated  to  deceive  a  prudent 
man.  ChicagOy  etc,  H.  JS.  Co,  v.  Hedges^  3  West.  Rep.  (Ind.), 
892 ;  The  Cleodand,  etc,  JS,  R.  Co,  v.  Crawford,  24  Ohio  St. 
631 ;  15  Am.  Rep.  633;  Tyler  v.  N&o)  Tork,stc,  R.  R.  Co., 
137  Mass.,  238. 

One  witness  gave  positive  testimony  that  the  freight  train 
had  not  reached  the  crossing  when  the  decedent  and  his  com- 
panions  stopped  to  let  it  pass.  If  this  be  true,  and  if  it  be  also 
true,  that  from  where  they  stopped,  the  railroad  track  could  be 
seen  for  ninety  rods  easterly  of  the  bridge,  then,  when  they 
stopped,  the  railroad  track  was  clear  for  a  distance  of  one  hun- 
dred and  six  rods  easterly  from  the  crossing,  and  remained  clear 
in  front  of  the  freight  train,  and  within  view,  until  they  started 
along  to  cross  the  track.  It  was  up  grade  to  the  crossing  and  the 
tean^went  slowly. 

It  may  be  reasonably  inferred  from  the  circumstances,  tak- 
ing into  consideration  the  disposition  of  persons  to  take  care  of 
themselves  and  avoid  injury,  that,  while  waiting  for  the  freight 
train  to  pass,  and  until  they  started  along,  the  decedent  and  his 
companions  looked  and  listened  to  guard  against  any  west-bound 
train  which  might  be  approaching  on  the  northerly  track, — 
Lazelle  v.  Newfa/ne,  69  Vt.  306 ;  Baltimore,  etc,  R,  R,  Co,  v. 
OriffUh,  159  U.  S.  603, — ^and  not  seeing  nor  hearing  any,  thought 
it  safe  to  cross  the  track. 

A  jury  might  find  from  the  evidence  and  the  legitimate  and 
reasonable  inferences  therefrom,  that  when  the  team  started 
along,  the  express  train  had  not  come  in  view,  with  the  track 
uuobscured,  and  when  approaching,  the  noise  made  thereby  so 
mingled  with,  or  was  drowned  by,  the  noise  of  the  freight  train, 
that,  in  the  absence  of  the  usual  warning  by  whistle  or  bell,  the 
decedent  and  his  companions  were  deceived  into  thinking  there 
was  no  train  approaching.  The  express  train  was  running  at  the 
speed  of  fifty-eight  and  two-thirds  feet  a  second,  and  had  the 
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track  been  unobscured,  it  was  at  the  place  of  the  accident  within 
twenty-nine  seconds  after  it  could  first  have  been  seen. 

Bnt  if  the  decedent  and  his  companions  waited  until  the 
rear  end  of  the  freight  train  was  more  than  one  hundred  and  ten 
feet  from  the  crossing,  how  long  should  they  have  waited,  and 
how  far  should  they  have  allowed  that  train  to  go,  before  the 
requisite  care  and  prudence  would  permit  them  to  start  along  ? 

In  determining  the  question  of  contributory  negligence, 
there  were  material  facts  in  dispute  from  which  inferences  were 
to  be  drawn ;  and  in  determining  the  question  of  whether  the 
motion  for  a  verdict  was  improperly  overruled,  we  are  not  to  cod- 
rider  what  inferences  the  court  would  draw  from  such  facts,  but 
what  inferences  may  a  jury  legitimately  and  reasonably  draw 
therefrom.  It  is  clearly  a  case  where  intelligent  and  fairminded 
men  may  reasonably  differ,  and  it  cannot  be  said,  as  a  matter  of 
law,  that  there  was  no  evidence  tending  to  show  the  decedent 
and  his  companions  in  the  exercise  of  the  care  and  prudence  of  a 
prudent  man  under  similar  circumstances,  and  therefore,  the 
motion  for  a  verdict  was  properly  overruled.  ZatremouiUe  v. 
Bennington,  ete.  Ry.  Co.,  63  Vt.  886 ;  Worthington  v.  Central 
Vt.  R.  R.  Co.,  eupra  ;  LazeUe  v.  New/ane,  supra. 

The  defendant  insists  that  the  court  erred  in  refusing  the 
following  requests  to  charge :  7th  request.  ^^  If  at  the  time  the 
team  approached  the  railroad  crossing,  the  freight  train  hid  from 
Tiew  the  west-bound  track,  so  that,  by  reason  thereof,  the  driver 
and  the  others  in  the  carriage  were  unable  to  see  the  west-boand 
track  or  a  train  of  cars  approaching  the  crossing  upon  it,  as  the 
endence  of  both  parties  tended  to  show,  it  was  the  duty  of  the 
driver  to  stop  his  team  before  driving  upon  the  crossing,  and 
wait  until  the  freight  train  had  passed  along  and  away  from  the 
crossing  far  enough  to  expose  to  view  the  west-bound  track  as 
far  as  they  were  able  to  see  the  said  track  easterly  from  where 
they  were  in  the  highway,  or  so  far,  at  least,  as  to  make  it  rea- 
sonably safe  for  them  to  drive  over  the  crossing ;  and  that  if  the 
driver  neglected  to  do  this,  the  plaintiff  cannot  recover." 
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That  the  decedent  and  his  companions  stopped  their  team 
some  thirty  feet  back  from  the  crossing,  there  was  no  dispute. 
This  request  is  in  the  alternative,  the  fore  part  of  which  asks  the 
court,  in  effect,  to  instruct  the  jury  that  if  the  freight  train  hid 
from  view  the  west-bound  track  so  the  driver  and  the  others  in 
the  carriage  were  unable  to  see  it  or  a  train  of  cars  approaching 
the  crossing  thereon,  it  was  their  duty  not  to  start  along  until 
the  freight  train  had  passed  and  was  away  far  enough  from  the 
<!rossing  to  expose  to  view  the  west-bound  track  as  far  as  they 
were  able  to  see  it  easterly  from  where  they  were  in  the  highway, 
which,  as  some  of  the  evidence  tended  to  show,  was  one  hundred 
And  six  rods.  Independent  of  the  evidence  tending  to  show 
other  facts  and  circumstances  bearing  upon  the  question  of  con- 
tributory negligence,  it  could  not  be  said,  as  a  matter  of  law,  that 
unless  they  did  wait  that  length  of  time,  the  plaintiff  could  not 
recover.  This  part  of  the  request  being  unsound,  it  is  unneces- 
sary to  consider  the  other  alternative  therein  for  the  court  prop- 
erly refused  the  whole.  Berry  v.  Griffin^  10  Md.  27 ;  69  Am. 
Dec.  123. 

The  8th  request,  — "  If,  as  the  train  approached  near  to  the 
crossing,  the  noise  of  the  freight  train  was  so  great  as  to  prevent 
the  driver  and  the  others  in  the  carriage  from  hearing  either  the 
whistle  or  bell  of  the  engine  of  a  train  approaching  on  the  west- 
bound track,  it  was  negligence  on  the  part  of  the  driver  of  the 
team  to  drive  upon  the  crossing  until  the  freight  train  had  moved 
far  enough  easterly,  from  the  crossing,  so  that  its  noise  w6uld  not 
interfere  with  his  hearing  the  bell  or  whistle  of  the  engine,  or  a 
train  of  cars  approaching  the  crossing  on  the  west-bound  track." 
This  request  was  also  in  the  alternative,  and  the  jury  having 
found  by  their  verdict  that  the  express  train  whistle  was  not 
blown  nor  the  bell  rung,  until  the  train  was  at  the  bridge  near 
the  crossing,  the  non-compliance  with  the  fore  part  thereof  was 
harmless  to  the  defendant.  By  the  other  alternative  the  court  is 
asked  to  ipstruct  the  jury  that  it  was  negligence  on  the  part  of 
the  driver  of  the  team  to  drive  upon  the  crossing  until  the  freight 
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train  had  moved  far  enough  easterly,  so  that  its  noise  would  not 
interfere  with  his  hearing  a  train  of  cars  approaching  the  crossine^ 
of  the  west-bonnd  track.  This  would  be  giving  the  sense  of  hear- 
ing undue  importance.  The  opportunity  for  seeing  that  track 
easterly,  and  an  approaching  train  thereon,  and  the  fact  that  no 
warning  was  given  of  such  approaching  train  by  whistle  blown 
or  bell  rung,  were  material  facts  and  circumstances  to  be  consid- 
ered by  the  jury  in  connection  with  the  fact  that  the  hearing  of 
such  approaching  train  was  obstructed  by  the  noise  of  the  freight 
train.  It  was  the  duty  of  the  jury  in  determining  the  question 
of  contributory  negligence,  to  consider  all  the  facts  and  circum- 
stances bearing  thereon,  and  not  select  any  particular  facts,  as 
controlling  the  question,  to  the  exclusion  of  other  evidence. 
Thornton^ s  Executors  v.  Thornton^ a  Heirs,  39  Vt.  122;  Gordon 
V.  TaiboT,  5  Vt.  103 ;  Orwnd  Trunk  By.  Co.  v.  Ives,  144  U.  S. 
408-    A  compliance  with  this  request  was  properly  refused. 

The  court  properly  refused  to  comply  with  defendant's 
requests  from  the  ninth  to  the  fifteenth  inclusive.  The  law 
prohibiting  travelling  on  the  Sabbath,  contained  in  section  4315 
R  L.,  was  repealed  by  No.  133,  Laws  of  1894,  since  which  time, 
there  has  been  no  law  in  this  state  making  such  travelling  unlaw- 
ful. V.  S.  5140. 

The  defendant  claimed  and  its  evidence  tended  to  show,  that 
the  decedent  and  his  companions  were  intoxicated  at  the  time  of 
the  accident.  In  rebuttal,  the  plaintiff  improved,  as  a  witness, 
Benjamin  O.  Barber,  who  testified  that  he  examined  the  bodies 
after  the  accident  and  detected  no  evidence  of  intoxicating  liquor 
about  them.  In  cross-examination,  defendant's  attorney  asked 
the  witness  the  question:  '^  You  heard  that  day,  didn't  you,  that 
they  were  intoxicated  ?"  To  which  the  plaintiff's  attorney  ob- 
jected, saying :  ^^  If  the  railroad  company  began  circulating  re- 
ports of  their  intoxication  right  off  that  day" — the  defendant's 
attorney  here  interrupted  and  asked  for  an  exception,  and  plain- 
tiff's attorney  did  not  conclude  the  remark.    The  question  was 
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held  inadmisBible,  and  the  remark  improper,  and,  if  it  was  a  mat- 
ter of  exception,  one  was  allowed.  There  was  testimony  in  the 
case  tending  to  show  that  the  railroad  company  circulated  re- 
ports, but  when,  and  what  the  reports  were,  the  exceptions  do 
not  show.  • 

The  question  called  for  hearsay,  and  was  properly  excluded. 
The  remark  of  plaintiff's  attorney,  until  interrupted,  may  or  may 
not  have  been  in  accordance  with  the  evidence  tending  to  show 
reports  circulated  by  the  defendant.  If  it  was,  no  harm  could 
have  resulted  to  the  defendant  therefrom ;  and,  as  the  record 
does  not  show  whether  it  was  or  not,  error  does  not  appear.  No 
other  exceptions  were  relied  upon  in  argument 

Jvdgment  affirmed, 

Mv/naon  e/.,  dissents. 


Nelson  Bacon  v,  F.  W,  Hunt  &  Co. 

October  Term,  1890. 

Present :  Rowell,  Tyleb,  Munbon,  Thompson  and  Watbok,  JJ. 

Opinion  filed  January  12,  1900. 

Intoxicating  liquor — Res  judicata — In  a  previous  action  between  the  same 
parties  a  certain  contract  for  liquors  was  found  to  have  been  made  in 
Boston  and  not  in  Burlington,  the  place  of  the  making  of  the  contract 
being  in  that  case  the  material  question.  Certain  items  sued  for  in  this 
action  being  conceded  to  be  for  liquors  purchased  under  the  same  con- 
tract, the  place  of  the  contract  was,  as  to  those  items,  res  judicata. 

Questions  of  fact  for  the  jury — In  this  action,  which  was  to  recover  back 
money  paid  for  intoxicating  liquor,  an  examination  of  the  evidence 
shows  that  there  was  clearly  a  question  of  fact  as  to  whether  the  con- 
tract was  made  wholly  in  Massachusetts,  or  partly  in  this  state,  and 
the  determination  of  that  question  was,  therefore,  properly  left  to  the 
jury. 
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Absumpsit.  Plea,  general  issue.  Trial  by  jury.  Chitten- 
den County,  March  Term,  1899,  Tqft^  J.,  presiding.  Verdict  and 
judgment  for  the  defendants.     The  plaintiff  excepted. 

The  case  is  stated  in  the  opinion. 

Hamilton  S.  Peck  for  the  plaintiff. 

Seneca  Saselion  and  D.  J.  Foster  for  the  defendants. 

Tyleb,  J.  Action,  general  assumpsit,  to  recover  certain 
sums  of  money  which  the  plaintiff  had  paid  the  defendants,  who 
were  wholesale  liquor  dealers  in  Boston,  Mass.,  for  intoxicating 
liquors  purchased  of  them,  as  he  claimed,  in  violation  of  the 
laws  of  this  state.  He  claimed  that  all  such  purchases  made  in 
the  years  1893  and  1894  were  under  a  contract  made  by  him  with 
their  agent  in  Burlington  in  April,  1893,  while  the  defendants 
insisted  that  all  the  purchases  were  pursuant  to  an  agreement 
made  by  them  with  the  plaintiff  in  Boston  in  January  of  that 
year. 

I.  An  action  was  tried  between  these  parties  at  the  Septem- 
ber term,  1897,  of  the  Chittenden  County  Court,   in  which  the 

defendants  were  plaintiffs  and  recovered  of  the  defendant,  who 
is  plaintiff  here,  the  purchase  price  of  certain  liquors  sold  and 
delivered  to  him.  The  material  question  there  was  whether  the 
contract  upon  which  those  liquors  were  purchased  was  made  in 
Burlington,  or  in  Boston,  and  the  jury  found  that  it  was  made  in 
Boston.  The  plaintiff  conceded  upon  the  trial  in  the  present 
case  that  the  last  six  items  of  his  specification  were  payments 
for  liquors  purchased  under  the  contract  that  was  in  controversy 
in  the  former  suit  and  adjudged  to  have  been  made  in  Boston ; 
therefore  the  court  below  correctly  held  that  that  question  was 
res  judicata. 

II.  The  defendants'  evidence  tended  to  show  that  the  plain- 
tiff was  at  their  store  in  Boston  in  January,  1893 ;  that  they  then 
gave  him  the  price  per  gallon  of  a  certain  brand  of  whiskey  and 
of  a  certain  brand  of  rum,  and  that  it  was  agreed  that  he  might 
at  any  time  order  these  liquors  on  four  months  credit ;  that  on 
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May  3, 1898,  the  plaintiff  sent  them  a  letter  directing  them  to 
ship  to  him  a  barrel  of  whiskey  and  a  barrel  of  rum  of  the 
respective  brands,  which  letter  the  defendants  received  in  Boston, 
and  pursuant  thereto,  forwarded  the  liquors  to  the  plaintiff  in 
Burlington. 

On  April  6, 1893,  the  defendants'  agent  was  at  the  plaintiff's 
drug  store  in  Burlington  and  took  his  order  for  a  quantity  of 
ale,  and  another  order  for  a  barrel  of  whiskey  and  a  barrel  of 
rum  of  those  brands.  The  latter  order  seems  to  have  been  given 
orally,  was  written  and  signed  by  the  agent  and  was  sent  to  the 
defendants  in  Boston,  with  a  memorandum  upon  it  to  hold  for  the 
plaintiff's  order.  The  defendants  filed  it  and  put  it  away  without 
entering  it  upon  their  books.  On  May  3rd  the  plaintiff  sent  the 
defendants  the  letter  above  referred  to,  as  he  claimed,  in  accordance 
with  the  order  given  to  the  agent.  The  defendants  shipped  the 
liquors  pursuant  to  the  directions  in  the  letter,  but,  as  they 
claimed  and  as  their  evidence  tended  to  show,  in  pursuance  of 
the  agreement  which  they  claimed  to  have  made  with  the  plaintiff 
in  Boston. 

The  plaintiff  denied  making  an  agreement  in  Boston,  but 
admitted  that  the  defendants  gave  him  prices  of  liquors  and  that 
he  told  them  they  might  ^^  lay  out "  a  certain  barrel  of  whiskey 
for  him. 

Upon  this  evidence  the  court  could  not  hold  as  a  matter  of 
law  that  the  contract  was  made  in  this  state. 

It  was  a  controverted  question  whether  the  plaintiff's  letter 
was  written  pursuant  to  an  agreement  made  in  Boston,  or  pursuant 
to  his  order  given  to  the  agent  in  Burlington.  The  facts  that  the 
defendants'  agent  called  upon  the  plaintiff  in  Burlington,  on 
April  6,  took  the  order  from  him  for  the  whiskey  and  rum,  and 
sent  it  to  the  defendants  with  the  memoriandum  upon  it  did  not 
necessarily  change  the  arrangement  which  the  defendants  claimed 
was  made  in  Boston  in  January,  but  it  may  have  been  pursuant 
to  it. 
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There  was  clearly  a  qneetion  of  fact  whether  the  contract 
waB  made  in  the  state  of  Massachusetts,  or  partly  in  this  state  so 
as  to  fall  within  the  rule  in  Starace  v.  JSoasi^  69  Vt.  303,  and  in: 
Berwick  Breuoing  Co.  v.  Oliver,  69  Vt.  323.  The  ruling  was 
correct  and  the 

Judgmmt  is  affirmed. 


A.  A.  Spabks,  Beceiver,  v.  Wabbbn  Estabbooks. 

October  Term,  1899. 

Preeent :    Tatt,  C.  J.,  Rowxll,  Ttlbb,  Munbon,  Thompson  and  Watson,  J  J. 

Opinion  filed  January  22, 1900. 

Action  at  law  by  receiver — Murtey,  Receiver,  v.  AUen,  71  Vt.  377,  is  referred 
to  as  decisive  of  this  case,  it  being  an  action  at  law  by  a  receiver. 

Special  assumpsit.  Heard  on  demurrer.  Caledonia  County, 
June  Term,  1899,  Thompeorhj  J.,  presiding.  Demurrer  overruled 
^iric^y  pro  forma  and  without  hearing,  and  declaration  adjudged 
sufficient.    The  defendant  excepted. 

BateSy  May  &  Simonds  for  the  plaintiff. 

Dunnett  <t  Slack  for  the  defendant. 

Tyleb,  J.  The  declaration  alleges  that  the  Fidelity  Mutual 
Fire  Insurance  Company  of  Philadelphia  issued  and  delivered 
certain  fire  insurance  policies  to  the  defendant,  who  thereby 
became  a  member  of  the  company  and  bound  to  pay  all 
assessments,  within  certain  limits,  duly  levied  upon  him  by  the 
directors ;  that  certain  assessments  were  duly  levied,  and  that 
the  defendant  refused  to  pay  the  ambunt  due  from  him.  The 
action  is  brought  in  the  name  of  the  company's  receiver  who 
was  duly  appointed  by  a  competent  court  in  Philadelphia.     The 
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case  comes  here  upon  the  defendant's  demurrer  to  the  declaration. 
The  question  of  the  right  of  a  party  to  maintain  an  action 
at  law  in  his  own  name,  when  he  has  not  the  legal  title  to  the 
property  in  controversy,  is  decided  in  Murtey^  Receioer^  v.  AUen^ 
71  Vt.  377.  For  the  reasons  stated  in  that  case,  the  pro  forrna 
judgment^  overruling  the  demurrer  and  adjudging  the  declar- 
ation and  amendments  thereto  suffidenL  reversed;  demurrer 
sustained ;  declaration  and  amendments  adjudged  insufficient^ 
and  cause  remanded. 


State  v,  Thomas  Leonard,  Appellant. 

October  Term,  1899. 

Present :    Taft,  C.  J.,  Rowbll,  Ttlis,  Thompson  and  Watson,  J  J. 

Opinion  filed  January  24,  1900. 

lAq^wr  prosecutions — Former  acquiUal — ^The  respondent's  dwelling  house 
having  been  searched  for  intoxicating  liquor  and  he  tried  and  acquitted 
for  owning,  keeping  and  possessing  intoxicating  liquor  on  a  complaint, 
under  which  the  proceedings  related  to  said  search,  the  judgment  of 
acquittal  was  conclusive  that  he  was  not  keeping  liquor  for  unlawful 
sale  when  the  search  was  made. 

Questions  offctctfor  the  jury — One  W.  having  testified  that  at  two  different 
times  on  the  day  of  the  search  he  and  a  companion  obtained  beer  of 
the  respondent,  and  the  testimony  of  the  respondent  and  his  witnesses, 
uncontradicted,  unless  by  that  of  W.,  being  that  the  search  was 
continuous  from  before  the  first  visit  of  W.  until  after  his  second,  it 
was  for  the  jury  to  say  whether  the  sales  to  W.  were  made  before  or 
after  the  search. 

Husband's  liability  for  misdemeanors  oftnfe — Agency — A  sale  of  intoxicating 
liquor  made  by  the  wife  in  the  presence  of  her  husband  and  by  his 
direction  is  his  act.  A  sale  made  by  the  wife  in  his  absence  may  be 
his  act  through  her  agency.  Therefore  an  instruction  to  the  jury  to 
the  effect  that  the  respondent  may  have  been  guilty  of  the  acts  of  the 
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wife  was  correct;  and  it  is  to  be  presumed  that  the  charge,  not  recited 
in  full,  explained  the  circumstances  in  which  he  might  be  so  guilty. 
Convictions  for  selling,  etc,  intoxicating  ligtior — Extent  of  bar. — Under  V.  S. 
4471,  a  former  conviction  of  a  wife  of  offenses  of  selling  intoxicating 
liquor  contrary  to  law  is  a  bar,  even  in  a  prosecution  gainst  her,  only 
as  to  the  offenses  specified  in  the  proceedings  upon  which  judgment 
was  rendered  in  the  former  prosecution. 

Complaint  for  selling,  furnishing  and  giving  away  intoxi- 
cating liquor  contrary  to  law.  Trial  by  jury.  Bennington 
County,  June  Term,  1899,  Munson^  J.,  presiding.  Verdict, 
guilty  of  one  oflEense.  Judgment  on  verdict.  The  respondent 
excepted. 

The  specification  of  the  state  charged  the  respondent  with 
unlawful  sales  of  intoxicating  liquor  at  his  dwelling  house.  One 
of  the  days  specified  was  July  4,  1896. 

On  trial  one  White  a  witness  for  the  state  testified  that  on 
said  July  4,  1896,  at  one  o'clock  in  the  afternoon,  together  with 
one  Nugent,  he  went  to  the  dwelling  house  of  the  respondent 
and  that  he  and  said  Nugent  then  each  procured  of  the  respondent 
one  glass  of  beer ;  that  later  in  the  same  day,  and  at  the  same 
place,  they  each  procured  another  glass  of  beer  of  the  respondent. 

It  appeared  that  on  that  day  ofiicers  of  the  law  searched  said 
dwelling  house  for  intoxicating  liquor,  and  that  on  the  same  day, 
and  immediately  after  the  search,  the  respondent  was  arrested  on 
a  charge  of  owning,  keeping  and  possessing  intoxicating  liquor 
on  that  day  with  intent  to  sell,  furnish  and  give  away  the  same 
without  authority  and  contrary  to  law.  The  proceedings  in  that 
case  related  to  the  search  and  the  respondent  was  on  trial 
acquitted. 

In  this  case  the  evidence  on  the  part  of  the  respondent, 
which  was  uncontradicted,  except  so  far  as  it  was  contradicted 
by  White's  testimony  above  referred  to,  was  to  the  effect  that 
the  officers  were  engaged  in  searching  said  dwelling  from  a  time 
before  that  fixed  by  White  as  the  time  of  his  first  visit  thereto 
until  after  his  second  visit. 
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The  respondent  claimed  that  the  acquittal  referred  to  was 
a  bar  as  to  the  ofiEenses  which  White's  testimony  tended  to  show 
were  committed  on  said  Jnly  4,  and  asked  the  conrt  to  charge 
the  jury  that  they  conld  not  consider  such  evidence.  The  court 
refused  so  to  charge. 

Another  day  designated  in  the  specification  of  the  state  was 
July  4, 1897,  and  evidence  was  introduced  of  one  sale  on  that 
day  by  the  respondent  in  person,  of  one  by  his  wife  in  his  pres- 
ence, and  of  another  by  his  wife  in  his  absence,  all  at  the  respond- 
ent's dwelling  house. 

It  appeared  that  on  July  29, 1898,  upon  a  complaint  dated 
after  July  4, 1897,  the  respondent's  wife  had,  upon  her  plea  of 
guilty,  been  convicted  of  fifteen  offenses  of  selling,  furnishing 
and  giving  away  intoxicating  liquor  at  the  respondent's  said 
dwelling  house. 

The  respondent  conceded  that  on  July  2, 1894,  he  had  been 
convicted  of  selling,  furnishing  and  giving  away  intoxicating 
liquor.  He  testified  and  introduced  other  evidence  tending  to 
show  that  since  said  July  2,  1894,  he  had  not  sold,  furnished  or 
given  away  intoxicating  liquor  in  this  state.  He  further  testified 
that  since  that  time  he  had  kept  liquor  and  beer  at  his  house 
for  his  own  use,  and  that  probably  his  wife  had  sold  some. 

The  respondent  claimed,  that  he  could  not,  under  the  evi- 
dence, be  convicted  of  any  sale  made  by  his  wife ;  that  there  was 
a  presumption  that  the  sales  which  the  evidence  tended  to  show 
were  made  by  her  personally  July  4,  1897,  were  included  in  the 
fifteen  sales  to  which  she  pleaded  guilty  July  29,  1898,  and  that 
she  having  paid  the  penalty  therefor  the  respondent  could  not 
be  convicted  by  reason  of  any  such  sales. 

In  the  charge  the  court  left  the  jury  at  liberty  to  convict 
the  respondent  of  any  of  the  sales  made  by  the  wife. 

Edward  L,  Bates,  State's  Attorney,  for  the  State. 

Ba/tber  &  Darling  for  the  respondent. 
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Tylrb,  J.  I.  It  appeared  that  on  July  4,  1896,  the 
respondent's  dwelling  house  was  searched  ;  that  he  was  arrested 
upon  a  complaint  for  owning,  keeping  and  possessing  intoxicating 
liquor  at  his  dwelling  house,  with  intent  to  sell,  furnish  and  give 
away  the  same  in  violation  of  law,  and  that  he  was  tried  and 
acquitted. 

One  White,  a  witness  for  the  state,  testified  that  about  one 
o'clock  in  the  afternoon  of  that  day  he  and  a  companion  each 
obtained  a  glass  of  beer  of  the  respondent,  and  later  on  the  same 
day  obtained  another  glass. 

The  evidence  on  the  part  of  the  respondent,  which  was 
uncontradicted  unless  by  White's  testimony,  was  that  the  search 
for  liquor  on  that  day  was  continued  from  before  White's  first 
visit  until  after  his  second  visit,  and  therefore  the  respondent 
requested  the  court  to  instruct  the  jury  not  to  consider  the  evi- 
dence of  offenses  committed  by  him  on  that  day. 

The  judgment  of  the  justice's  court  was  conclusive  Ihat  the 
respondent  was  not  keeping  liquor  for  unlawful  sale  when  the 
search  was  made,  but  for  anything  that  appears  in  the  case  the 
sales  to  White  and  Nugent  may  have  been  after  the  search  and 
arrest.  The  testimony  of  the  respondent  and  his  witnesses, 
though  uncontradicted,  only  tended  to  show  that  all  the  sales  to 
White  and  his  companion  were  before  the  search,  but  whether 
they  were  in  fact  before  or  after  was  a  question  of  fact  for  the 
jury.  The  case  does  not  state  whether  the  trial  was  held  on  the 
day  of  the  arrest  or  subsequently. 

As  the  respondent  kept  liquor  and  beer  in  his  house  for  his 
own  use,  he  may  have  made  unlawful  sales  to  White  and  Nugent, 
after  the  arrest,  from  those  liquors,  or  he  may  have  obtained  and 
sold  other  liquors  to  them.  His  wife  may  have  been  the  keeper 
and  he  the  seller  as  her  agent  either  before  or  after  the  arrest. 
These  were  questions  of  fact,  and  the  court  properly  denied  the 
request. 

II.  The  respondent  claimed  that  he  could  not  be  convicted 
of  any  sales  made  by  his  wife  on  July  4,  1897,  for  the  reason 
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that  on  July  29,  1898,  she  was  convicted  upon  a  plea  of  guilty  of 
fifteen  first  offenses,  upon  a  complaint  dated  after  July  4,  1897. 

The  state's  evidence  tended  to  show  a  sale  by  the  respondent 
at  his  bouse  on  the  evening  of  that  day,  a  sale  at  the  same  time 
and  place  by  the  wife  in  his  presence,  and  a  sale  by  the  wife  when 
he  was  not  present.  It  was  a  question  of  fact  whether  these 
three  sales,  if  made,  were  included  in  the  fifteen  sales  which  the 
wife  pleaded  guOty  to  having  made. 

The  judgment  against  the  wife  would  have  been  a  bar,  even 
in  a  subsequent  prosecution  against  her,  only  as  to  the  offenses 
specified  in  the  proceedings  upon  which  the  judgment  was  rend- 
ered. As  to  other  offenses  she  might  have  been  proceeded  against 
as  though  they  had  been  committed, subsequent  to  that  judgment. 
V.  S.  4471. 

If  the  sale  by  the  wife  in  the  respondent's  presence  was  by 
his  direction  then  it  was  his  act.  The  sale  by  her  in  his  absence 
may  have  been  his  act  through  her  agency,  therefore  the  instruc- 
tion of  the  court  was  correct  that  the  respondent  may  have  been 
guilty  of  the  acts  of  the  wife. 

The  charge  is  not  recited  in  full,  but  it  doubtless  explained 
in  what  circumstances  the  respondent  might  be  guilty  of  unlawful 
sales  by  his  wife. 

Judgment  thai  the  respondent  takes  nothing  by  his  excep- 
tions /  judgment  and  sentence. 
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Georqb  H.  King,  Receiver,  v.  Alex  Cochran. 

October  Term,  1S99. 

Present :    Taft,  C.  J.,  Rowbll,  Tylkb,  Munson,  Thompson,  Stabt  and 

Watson,  JJ. 

Opinion  filed  January  29, 1900. 

Action  at  law  by  a  receiver — Murteyj  Receiver j  v.  AlleUy  71  Vt.  377,  determines 
the  question  in  this  case. 

Action  of  debt.  Heard  on  demurrer  to  the  declaration. 
Caledonia  County,  June  Term,  1^99,  Thompson^  J.,  presiding. 
Demurrer  overruled  pro  forma  and  without  hearing,  and  declara- 
tion adjudged  sufficient.     The  defendant  excepted. 

The  declaration  alleged,  among  other  things,  the  incorpora- 
tion of  the  Washington  Savings  Bank  of  Seattle,  under  tlie  laws 
of  the  State  of  Washington,  its  subsequent  insolvency,  the  due 
&ppointment  of  the  plaintiflE  as  its  receiver  by  a  court  of  that 
state,  an  order  of  said  court  directing  the  receiver  to  levy  an 
assessment  against  the  stockholders  of  said  bank  of  seventy  per 
cent  of  the  par  value  of  their  stock,  and  the  necessity  and  pro- 
priety of  the  levy. 

It  further  set  out  that  by  a  law  of  the  state  of  Washington 
the  stockholders  of  a  bank  there  organized  are  individually  re- 
sponsible equally  and  ratably  for  its  indebtedness  to  the  amount 
of  the  par  value  of  their  stock  in  addition  to  the  amount  invested 
in  their  shares,  and  that  the  defendant  was  a  stockholder  of  said 
bank  subject  to  assessment  under  said  order  of  court  and  said  law. 

T,  J,  DeaviU  and  £.  ff.  Decwiti  for  the  plaintiff. 

Dtmnett  d>  Slack  for  the  defendant. 

Taft,  C.  J.  The  question  determinative  of  this  cause  was 
decided  in  Murtey^  ReceiA)er^  v.  Allen^  71  Vt.  377,  adversely  to 
the  plaintiff. 

Judgment  reversed^  d&mv/rrer  sustained^  declaration  ad- 
judged  insufficient^  and  judgment  for  the  defendant. 
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State  v,  Charles  Waits. 

October  Term,  1899. 

Preeent :    Rowell,  Tylbb,  Munbon,  Thompson  and  Watbon,  JJ. 

Opinion  filed  January  30,  1900. 

V.  S.  4460 — Fermented  cu2er— By  V.  S.  4460  fermented  cider  is  placed  in  the 
category  of  intoxicating  liquors  and  the  general  prohibition  of  the  sale 
of  such  liquors  except  by  an  authorized  agent  applies  to  it. 

F.  S,  44S3 — UnfermerUed  cider — ^With  reference  to  sales,  the  word  "cider" 
as  used  in  V.  S.  4463,  which  prohibits  the  sale  of  cider  in  a  place  of  pub- 
lic resort  or  to  an  habitual  drunkard,  and  otherwise  permits  it,  means 
unfermented  cider. 

V.  S,  4466 — Intoxicating  liquor — Cider — In  V.  S.  4465,  which  prescribes  the 
penalty  for  selling,  furnishing  or  giving  away,  or  owning,  keeping  or 
possessing  with  the  intent  to  sell,  furnish  or  give  away  "  intoxicating 
liquor  or  cider  in  violation  of  law,"  fermented  cider  is  included  under 
the  generic  name  of  intoxicating  liquor,  and  the  word  "cider"  means 
unfermented  cider. 

Illegal  sales  of  fermented  cider — Allegations  and  proof—In  this  case  the  conces- 
sion by  the  respondent  that  he  ha6  made  within  three  years  eleven 
sales  of  fermented  cider,  showed  him  guilty  of  eleven  offenses  under  a 
complaint  charging  him  in  the  common  statutory  form  with  selling 
intoxicating  liquor  contrary  to  law. 

Information  in  the  statutory  form  for  selling,  famishing  and 
giving  away  intoxicating  liquor  and  cider  without  authority. 
Windsor  County,  December  Term,  1898,  Taft^  J.,  presiding. 

The  respondent  conceded  that  he  had  made  eleven  sales  of 
fermented  cider  within  the  time  covered  by  the  prosecution,  on 
premises,  the  character  and  use  of  which  were  described,  and 
requested  the  judgment  of  the  court  upon  such  concession. 
Judgment  of  guilty  of  eleven  oflEenses  under  the  information. 
The  respondent  excepted. 

W.  W.  Stickney  and  J.  O.  Sargent  for  the  State. 

A.  E.  Gvdworth^  J.  G.  Enright  and  E.  It,  BticJc  for  the 
respondent. 
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Watbon,  J.  By  section  4460,  Y.  S.,  selling,  famishing  and 
giving  away,  ^^  spirituous  or  intoxicating  liqnor,  or  mixed  liquor, 
of  which  a  part  is  spirituous  or  intoxicating,  or  malt  liquors  or 
lager  beer,"  is  prohibited ;  and  it  is  therein  provided  that  the 
phrase  ^*  intoxicating  liquors,"  where  it  occurs  in  chapter  187, 
Y.  S.,  shall  be  held  to  include  such  liquors  and  beer,  and  fer- 
mented cider.  By  section  4163,  Y.  S.,  it  is  provided  that  nothing 
in  that  chapter  shall  prevent  the  manufacture,  sale  and  use  of 
cider ;  but  that  no  persons  shall  sell  or  furnish  cider  at  or  in  a 
victualling  house,  tavern,  grocery,  shop,  cellar  or  other  place  of 
public  resort,  or  at  any  place,  to  an  habitual  drunkard.  And 
section  4465,  Y.  S.,  prescribes  the  penalty  for  selling,  furnishing 
or  giving  away,  or  owning,  keeping,  or  possessing  with  intent  to 
sell,  furnish  or  give  away,  "  intoxicating  liquor  or  cider,  in  vio- 
lation of  law.'* 

These  three  sections  are  the  only  ones  in  the  chapter  relat- 
ing to  the  traffic  in  intoxicating  liquor,  wherein  cider  is  referred 
to  by  name,  and  in  construing  the  same,  force  must  be  given  to 
each  section  in  that  regard,  if  possible  so  to  do.  By  section  4460, 
fermented  cider  is  placed  in  the  category  and  under  the  generic 
name  of  intoxicating  liquors,  and  wherever  it  is,  by  law,  unlaw- 
fal  to  traffic  in  intoxicating  liquor,  it  is  unlawful  to  traffic  in  fer- 
mented cider,  one  of  the  species  thereof.  And  section  4463,  as 
far  as  it  relates  to  selling  and  furnishing  cider,  has  reference  to 
nnfermented  cider,  such  as  is  not  by  law  within  the  term  ^'  intox- 
icating liquors."  It  follows  that  the  provision  in  section  4465,  as 
to  ^  intoxicating  liquor,"  includes  fermented  cider,  and  that  the 
word  ^*  cider,"  as  therein  used,  has  reference  only  to  such  cider  as 
is  not  included  in  that  phrase.  With  this  construction,  these 
three  sections  of  the  statutes  are  consistent  with  each  other,  and 
each  is  given  the  force  intended  by  the  law-making  power. 

The  information  charges  the  respondent  in  the  statutory 
form  with,  at  divers  times,  selling,  furnishing  and  giving  away 
"intoxicating  liquor  and  cider  without  authority",  etc. ;  but  con- 
tains no  allegations  as  to  whether  the  cider  was  sold,  furnished, 
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or  given  away  in  a  place  of  public  resort,  or  to  an  habitnal 
drunkard.  The  respondent  conceded  that,  among  other  things, 
he  had  made,  ^^  To  divers  persons,  within  three  years,  eleven  sales 
of  fermented  cider  ";  but  contends  that  the  conceded  facts  do  not 
show  the  sales  to  have  been  made  in  a  place  of  public  resort  or  to 
an  habitual  drunkard,  and  that  if  they  do  show  the  former,  the 
information  is  insufficient  upon  which  to  found  a  conviction. 

But  under  the  construction  of  the  statute,  above  given,  the 
information  need  only  set  forth  in  common  form,  the  selling, 
furnishing,  and  giving  away,  of  intoxicating  liquor, — State  v. 
Reynolds^  47  Vt.  297 — and  the  concession  of  the  respondent  of 
the  eleven  sales  of  fermented  cider  rendered  him  guilty  there- 
under, and  he  was  properly  so  adjudged. 

Judgment  that  reepandent  take  nothing  by  hie  easceptions. 
Let  sentence  be  pronounced  and  execution  done. 


FANmr  C.  HuRLBURT  V.  Pascal  Miller's  Estate. 

January  Term,  1900. 
Present :  Taft,  C.  J.,  Rowxll,  Xyleb,  Munbon,  Thompson  and  Watson,  JJ. 

Opinion  filed  February  8, 1900. 

Probate  appeals — Discretumary  reference — It  is  discretionary  with  the  County 
Court  to  appoint  a  referee  to  try  and  determine  an  issue  of  ^t  joined 
in  an  appeal  from  the  decision  of  commissioners  to  allow  claims  against 
the  estate  of  a  deceased  person. 

The  same—ConMitutional  law— Jury  Trial—  F.  S.  g696—  V,  S.  14S7—Jn  such  a 
case  the  parties  are  not  entitled  to  a  jury  trial  as  a  matter  of  constitu- 
tional right,  and  the  statutory  right  conferred  by  what  is  now  Y.  8. 
2595  is  qualified  by  the  later  enactment  embodied  in  V.  S.  1437. 
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Afpbai.  from  the  disallowance  of  the  plain tifi  's  claim  by  the 
commissioners  on  the  estate  of  Pascal  Miller.  The  plaintiff 
declared  in  general  assumpsit.  The  defendant's  pleas  were,  the 
general  issue,  payment,  accord  and  satisfaction,  the  statute  of 
limitations  and  ofEset.  Franklin  County,  September  Term,  1899, 
Start^  J.,  presiding.  The  court,  on  motion  of  the  defendant,  and 
against  the  objection  of  the  plaintiff,  referred  the  cause.  The 
plaintiff  excepted. 

C.  G.  Austin  for  the  plaintiff. 

WiUon  <&  HaU  for  the  defendant. 

BowELL,  J.  The  question  is  whether  the  county  court  has 
power  to  appoint  a  referee  to  try  and  determine  an  issue  of  fact 
joined  in  an  appeal  from  the  decision  of  commissioners  to  allow 
claims  against  the  estate  of  a  deceased  person.  Section  2595  of 
the  Yt.  St8.  provides  that  if  a  question  of  fact  is  to  be  decided  in 
6uch  an  appeal,  issue  may  be  joined  thereon  under  the  direction 
of  the  court  and  a  trial  had  by  jury.  In  I/ynde  v.  Da/oenport^ 
57  Yt.  597,  it  was  held  that  this  section,  which  was  then  sec.  2279 
of  the  Revised  Laws,  gave  a  right  to  such  a  trial.  But  in  1884, 
which  was  after  that  case  arose,  a  statute  was  passed  that  empow- 
ered the  county  court  to  appoint  referees  in  cases  in  which  the 
issue  of  fact  is  not  such  as  to  entitle  the  parties  to  a  jury  trial  as 
matter  of  right  under  the  constitution.  This  provision  of  that 
statute  is  now  embodied  in  Y.  S.  1437.  It  is  settled  that  in  pro< 
bate  appeals  the  parties  are  not  entitled  to  a  jury  trial  as  matter 
of  right  under  the  constitution ;  and  as  the  act  of  1884  was  passed 
nibeequent  to  what  is  now  Y.  S.  2595,  it  qualifies  the  right  to  a 
jiiry  trial  thereby  conferred,  and  makes  it  discretionary  with  the 
county  court.    In  Be  Welch's  WiU,  69  Yt.  127. 

Judgment  affi/rmed  cmd  cause  remanded. 
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City  of  Montpelie^,  v,  John  Sbnteb. 
January  Term,  1900. 

Present :  Tatt,  C.    J.,  Rowsll,  Tyleb,  Munbon,  Thompson,    Stabt  and 

Watson,  JJ. 

Opinion  filed  February  8, 1900. 

Charter  of  Montpelier — RdrospecHve  legidation — ^No.  184,  Acts  of  1898,  amend- 
ing the  charter  of  the  city  of  Montpelier  by  striking  out  words  prohib- 
iting compensation  to  the  Mayor  and  Aldermen,  and  giving  them  a 
salary,  gave  the  mayor  compensation  from  the  time  the  act  took  effect, 
but  was  not  retrospective,  and  authorized  no  compensation  to  the 
mayor  for  the  expired  portion  of  his  current  term  of  office. 

Legislative  interU — Definition  of '*  salary** — ^The  intent  to  give  comx)en6ation 
for  past  services  is  not  apparent,  although  the  act  used  the  word 
'*  salary",  which  means  a  per-annum  compensation,  for  that  is  appor- 
tionable,  and  means  no  more  than  at  the  rate  of  so  much  per-annum. 

Remedial  statutes — Considerations  of  justice  in  construction  of  stattUes — ^The  in- 
tent to  give  compensation  for  past  services  not  being  manifest  from  the 
act  itself,  it  cannot  be  given  such  effect  on  the  ground  that  it  is  reme- 
dial, for  it  is  not,  nor  on  considerations  of  justice,  for  the  receiving  of 
compensation  for  past  services  is  not,  under  the  circumstances,  so  just 
a  thing  as  to  require  a  construction  that  will  give  it. 

Retrospective  legislation  not  favored — ^There  is  no  constitutional  limitation  on 
the  legislature  concerning  the  matter,  but  retrosi>ective  legislation  is  not 
favored. 

Assumpsit.  Plea,  general  issue.  Trial  by  court  on  an 
agreed  statement  of  facts.  Washington  County,  March  Term, 
1899.  Thompson^  J.,  presiding.  Judgment  for  the  plaintifE, 
pro  forma  and  without  hearing,  for  the  sum  of  three  hundred 
dollars.    The  defendant  excepted. 

The  case  is  stated  in  the  opinion. 

Frederick  P,  CaHeton^  City  Attorney,  for  the  plaintiff. 
John  H.  Center  J  defendant,  pro  se. 

BovfBLL,  J.  The  defendant  was  elected  mayor  of  the  city 
at  its  annual  meeting  in  March,  1898,  for  the  term  of  one  year. 
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At  that  time  the  city  charter  prohibited  compenfiation  to  the 
major  and  the  aldermen  for  their  oflScial  eervices.  But  by  No. 
184)  Acts  of  1898,  which  took  effect  November  30  of  that  year, 
the  charter  was  amended,  among  other  ways,  by  striking  out  the 
words  prohibiting  such  compensation,  and  giving  the  mayor  a 
salary  of  $300,  and  each  of  the  aldermen  a  salary  of  $150. 
Shortly  before  the  expiration  of  their  terms  of  office,  the  mayor 
and  each  of  the  aldermen  were  paid  the  full  amount  of  their 
salary  for  the  year ;  and  this  action  is  brought  to  recover  the 
money  paid  to  the  defendant. 

The  office  of  mayor  not  being  contractual  in  its  nature,  and 
there  being  no  constitutional  limitation  on  the  Legislature  con- 
cerning the  matter,  it  is  not  claimed,  and  could  not  well  be,  that 
the  Legislature  had  not  the  power  to  give  the  defendant  a  salary 
for  the  whole  or  a  part  of  his  then  current  term  of  office.  It  is 
equally  clear  that  it  gave  him  compensation  from  the  time  the 
act  took  effect ;  and  the  only  question  is,  whether  it  gave  him 
compensation  before  that  time. 

Retrospective  legislation  is  not  favored,  and  is  prohibited 
by  the  constitution  of  some  of  the  states,  as  being  highly  in  juri- 
008,  oppressive,  and  unjust ;  and  nowhere  will  retrospective  effect 
be  given  to  a  statute  unless  it  appears  that  it  was  the  intent  of 
the  Legislature  tliat  it  .should  have  such  effect.  When  such  effect 
would  impair  a  right  or  do  a  wrong,  it  will  not  be  given  ;  but 
when,  without  such  results,  it  is  apparent  that  such  operation 
was  intended,  that  intent  will  prevail.  And  although  such  in- 
t6Dt  is  not  manifest  from  the  act  itself,  yet  if  the  result  of  such 
ui  operation  would  be  so  just  as  to  constitute  a  reason  for  giving 
it,  and  there  is  nothing  in  the  act  to  prevent  it,  such  reason  will 
be  allowed  to  operate,  and  the  act  to  have  that  effect.  This  is 
indorsed  in  Sturgis  v.  HvUf  48  Yt.  302,  as  a  correct  general 
statement  of  the  law  of  the  subject. 

It  is  further  said  in  that  case,  that  when  a  statute  will  ad- 
mit of   either  construction,  audit  appears  that  a  retrospective 
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operation  is  necessary  to  accomplish  the  purpose  of  the  L^sla- 
ture,  and  no  right  will  be  thereby  impaired  and  no  wrong  done  ; 
or  when  a  statute  is  pnrelyremedial,  and  does  not  attempt  to  take 
away  vested  rights  ;  or,  it  might  have  been  added,  relates  solely 
to  procedure  in  courts,  such  operation  will  be  given  to  it,  but 
not  otherwise. 

It  is  obvious  that  the  part  of  the  act  in  question  can  have  a 
retrospective  efiEect  only  on  the  ground  that  it  is  remedial,  which 
it  does  not  appear  to  be,  neither  from  the  act  itself,  nor 
from  anything  dehors  the  act. 

It  is  sufficiently  comprehensive  for  present  purposes  to  de- 
fine a  remedial  statute  as  one  designed  to  cure  a  mischief  or  rem- 
edy a  defect  in  existing  laws,  common  or  statutory,  however 
arising.  But  here  was  no  mischief  to  cure  nor  defect  to  remedy; 
for  that  municipal  officers  shall  serve  without  compensation,  is 
neither.  Town  officers  receive  no  compensation  for  their  servi- 
ces, only  as  it  is  voted  to  them,  which  the  town  may  do  or  not,  as 
there  is  no  statute  on  the  subject.  Neither  is  there  any  necessity 
for  giving  this  act  retrospective  eflEect  in  order  to  accomplish  the 
purpose  of  the  Legislature,  for  it  does  not  appear  that  it  was  its 
purpose  to  give  compensation  for  past  services,  although  it  used 
the  word  "salary,"  which  means Skper-annum  compensation ;  for 
that  is  apportionable,  and  the  act  means  no  more  than  at  the  rate 
of  BO  much  jper  annum.  Nor  is  the  receiving  of  compensation 
for  past  services  so  just  a  thing  as  to  require  a  construction  that 
will  give  it ;  for  it  cannot  be  said  to  be  unjust,  that  is,  contrary 
to  the  standard  of  right,  that  a  munici))al  officer  shall  serve  for 
nothing  when  he  accepts  the  office  knowing  that  the  laws  pro- 
hibit compensation. 

Douglas  County  v.  Timme^  32  Neb.  272,  34  Am.  &  Eng. 
Corp.  Cas.  456,  is  relied  upon  to  show  tlmt  a  retrospective  effect 
should  be  given.  There  compensation  was  increased  during  the 
term  of  office.  It  is  difficult  to  gather  from  the  case  that  the  act 
was  given  retrospective  effect.  The  contention  seems  to  have 
been  whether  it    applied  to  those  in    office  at  the  time  it  was 
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passed  or  only  to  those  thereafter  elected,  and  it  was  held  to  ap- 
ply to  those  in  ofSce. 

Jiuigment  reversed^  wad  judgment  for  the  plaintiff'  to  re- 
cover what  the  defendant  received  for  salary  from  the  commence- 
ment of  his  term  till  the  passage  of  the  Actj  with  interest 
thereon  from  the  rendition  of  the  judgment  hdow. 


Statb  v.  Boooo  Lotti. 

Jannary  Term,  1900. 

Present  :  Tapt.  C.  J.,  Rownx,  Tylxb,  Munson,  Thompson  and  Watson,  J  J. 

Opmion  filed  February  12,  1900. 

Intoxicating  liquor — Sale  to  a  boarder—The  famishing  of  intoxicating  liqaor 
by  a  boarding  honse  keeper  to  his  boarders,  as  a  part  of  the  meals  for 
which  they  pay,  is,  in  effect,  a  sale  to  them  of  so  much  of  the  liqaor  so 
famished  as  they  drink,  and  the  keeping  of  intoxicating  liqaor  to  be 
so  famished  is  unlawful. 

Indigtment  for  selling,  famishing  and  giving  away  intoxi- 
cating liquor  contrary  to  law.  Washington  County,  September 
Term,  1899,  Thompson^  J.,  presiding.  Trial  by  jury.  Verdict, 
guilty.     Judgment  on  verdict.    Exceptions  by  respondent. 

The  only  exception  was  to  the  instruction  recited  below. 
The  testimony  to  which  the  instruction  was  applicable  was  given 
by  the  respondent  and  sufficiently  appears  from  the  opinion. 

The  court  instructed  the  jury  that  while  the  respondent  had 
a  right  to  keep  wine  and  ale  to  use  himself,  or  for  the  use  of  his 
wife^  mother  and  children,  and  for  members  of  his  private  fam- 
ily, that  if  they  found  that  he  kept  such  wine  and  ale  with  the 
intent  to  furnish  the  same  to  his  boarders  for  hire — as  testified 
by  the  respondent — such  keeping  would  be  in  violation  of  law, 
and  the  jury  would  be  warranted  in  returning  a  verdict  of  guilty. 
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Richard  A.  Hoary  State's  Attorney,  for  the  State. 
.  Lord  A  Carleton  and  F.  Z.  Laird  for  the  respondent. 

Taft,  0.  J.  The  respondent  kept  a  boarding  house,  with 
sixteen  boarders  and  lodgers,  and  two  or  three  boarders.  At  din- 
ner and  supper  he  furnished  them  with  ale  and  wine,  and  thej 
were  accustomed  to  drink  it.  The  boarders  and  lodgers  paid  the 
respondent  sixty  cents  per  day  for  their  board  and  lodging.  The 
furnishing  of  the  ale  and  wine  by  the  respondent  to  his  boarders, 
as  a  part  of  their  meals,  was  in  effect  a  sale  to  them  of  so  much 
ale  and  wine  as  they  drank,  and  the  keeping  of  it  by  the  respond- 
ent for  that  purpose  was  unlawful.  The  case  is  not  within  sec. 
4462  V.  S.  providing  that  the  words  *'  give  away "  as  used  in 
Chap.  187  Y.  S.  shall  not  apply  to  the  giving  away  of  liquors  by 
a  person  in  his  private  dwelling.  The  question  was  whether  the 
transaction  was  a  sale,  not  a  gift,  and  the  case  was  submitted 
upon  the  ground  that  the  ale  and  wine  were  furnished  for  pay  as 
a  part  of  the  meals.  There  was  testimony  to  support  the  daim^ 
the  charge  was  correct,  and  the  verdict  must  stand. 

If  a  '^  person  in  his  private  dwelling  "  furnishes  a  man  his 
dinner,  and  with  it,  and  as  a  part  of  it,  intoxicating  liquors,  and 
receives  pay  for  it,  such  transaction  is  a  sale  of  the  liquors  so  fur- 
nished. 

Judgment  that  there  is  no  error  in  the  proceedings  and  the 
respondent  takes  nothing  hy  his  exceptions.  The  judgment  rend- 
ered upon  the  verdict  in  the  County  Cowrt  is  aj^mned^and  sentence 
and  eoaecution  ordered. 
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F.  F.  FiBOR  V.  L.  H.  Obbbn. 
Jantiary  Term,  1900. 

PrMeiit :    Taft,  G.  J.,  Rowxtx,  Ttlrb,  Mumbom,  Stabt,  Thompson  and 

Waibok,  JJ. 

Opinion  filed  Febmary  12, 1900. 

Sale  of  mdhyl  aleokol— Methyl  alooliol,  or  wood  spirit,  being  a  deadly 
narcolic  poison,  noi  intended  to  be  used  as  a  beverage,  and  which  can- 
not be  so  need,  its  sale  is  not  prohibited  by  V.  8.  Chapter  187,  relating 
to  the  traffic  in  intoxicating  liqnors. 

Scope  cf  V,  S.  Copter  187— The  laws  against  the  illegal  traffic  in  intoxicating 
liqnora  were  intended  to  include  only  sach  liquors  as  could  be  used  as  a 
beYerage. 

Assumpsit  to  recover  the  purchase  price  of  fifty  gallons  of 
methyl  alcohol.  Oity  Court  of  Montpelier,  January  30, 1900, 
SfmUiej  J.  Trial  by  the  court,  and  judgment  for  the  plaintiff. 
Defendant  excepted. 

The  defence  was  that  methyl  alcohol  is  intoxicating  liquor 
within  the  meaning  of  Y.  S.  Chapter  187,  and  that  therefore  no 
recovery  could  be  had  for  the  purchase  price.  The  facts  stated 
in  the  opinion  were  found  by  the  trial  court. 

Lord  <&  Cwrleton  for  the  plaintiff. 
H.  C.  Shv/rOAff  for  the  defendant. 

Watsok,  J.  The  plaintiff  seeks  to  recover  the  purchase 
price  of  fifty  gallons  of  methyl  alcohol,  commonly  known  as 
wood  spirit  or  wood  alcohol,  sold  by  him  to  the  defendant. 

The  defendant  contends  that  this  alcohol  is  an  intoxicating 
liquor,  the  sale  of  which  is  prohibited  by  law,  and  therefore  no 
recovery  can  be  had  by  reason  of  section  4464  of  Yermont 
Statutes. 

Such  alcohol  is  obtained  by  the  destructive  distillation  of 
wood,  is  ranked  as  a  narcotic  poison,  and  if  drank  either  pure, 
adulterated,  reduced  many  times  its  weight  in  water,  other  alco- 


118  STATE  V.   JOHNSON.  [72 

hol  or  fluid,  it  kills  the  person  drinking  it.  It  was  not  intended 
to  be  nsed  as  a  beverage  and  coald  not  be  so  used. 

The  laws  against  the  illegal  traffic  in  intoxicating  liquors 
were  intended  to  include  only  such  liquors  as  could  be  used  as  a 
beverage — EumM  v.  Sloans  33  Vt.  656 — and  to  construe  the 
statute  as  prohibiting  the  sale  of  other  liquids  similar  in  name  but 
so  much  more  poisonous  in  nature  as  to  prevent  their  being  used 
in  that  way,  would  be  giving  it  an  extraneous  and  unnatural 
force  not  intended. 

^^  Nothing  is  better  settled  than  that  statutes  should  receive 
a  sensible  construction,  such  as  will  effectuate  the  legislative  in- 
tention, and,  if  possible,  so  as  to  avoid  an  unjust  or  an  absurd 
conclusion.^'    Lau  Ow  Bew  v.  United  States^  144  U.  S.  47. 

Judgment  affi/rmed. 


State  'o,  Ghablbs  Johnson. 

May  Term,  1899. 

Present :   Taft,  C.  J.,  Rowell,  Ttles,  Munson,  Start    and  Watson,  J  J. 

Opinion  filed  February  14, 1900. 

IrregvlanJIiti  in  grand  jury  room — Demurrer — Motion  to  dismisi — Motion  in 
arred — Irregularities  in  the  grand  jury  room  are  not  reached  by  a  de- 
murrer, a  motion  to  dismiss  or  a  motion  in  arrest,  for  none  of  these 
fastens  upon  matter  not  disclosed  by  the  papers. 

RecUal  of  evidence  and  ascertainment  of  facts  distinguished — No  course  having 
been  taken  in  this  case  which  involved  an  inquiry  as  to  the  matters 
complained  of,  the  case  presents  a  statement  of  evidence  tending  to  es- 
tablish certain  facts,  but  no  ascertainment  of  the  facts. 

Indiotmbnt  for  selling  and  furnishing  intoxicating  liquor 
contrary  to  law.  Washington  County,  March  Term,  1899, 
Thompson,  J.,  presiding.  Plea,  not  guilty.  Trial  by  jury. 
Verdict,  guilty.  Judgment  on  verdict.  Exceptions  by  respond- 
ent. 
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On  account  of  matters  disclosed  by  a  witness  for  ttie  State 
as  to  certain  proceedings  in  the  grand  jury  room,  the  respondent, 
by  leave  of  court,  bnt  without  withdrawing  his  plea  of  not  guilty, 
filed  a  general  demurrer  which  was  overruled,  and  the  trial 
ordered  to  proceed.  For  the  same  cause  the  respondent  filed  a 
motion  to  dismiss,  and  after  rerdict  and  before  judgment,  moved 
in  arrest.    These  motions  were  overruled. 

Richard  A,  Hoar^  State's  Attorney,  for  the  State. 

W.  W.  LaPoint  for  the  respondent. 

MuNsoN,  J.  The  court  overruled  successively  the  de- 
murrer, the  motion  to  dismiss,  and  the  motion  in  arrest,  by  which 
the  respondent  sought  to  avail  himself  of  certain  matters  testified 
to  on  the  trial  as  having  occurred  in  the  grand  jury  room. 
There  was  no  error  in  this,  for  none  of  these  pleadings  fastened 
upon  irregularities  not  disclosed  by  the  papers.  No  course  hav- 
ing been  taken  that  involved  an  inquiry  as  to  the  matters  com- 
plained of,  the  case  presents  a  statement  of  evidence  tending  to 
establish  certain  facts,  but  no  ascertainment  of  the  facts.  It  is 
apparent  that  a  plea  in  abatement  was  the  only  proceeding 
adapted  to  the  relief  sought ;  and  the  respondent  should  have 
moved  for  some  action  that  would  have  enabled  him  to  get  the 
benefit  of  that  plea. 

We  dispose  of  the  case  npon  these  grounds,  without  consid- 
ering the  fact  that  the  demurrer  was  entertained  without  a 
withdrawal  of  the  plea  of  not  guilty,  and  without  considering 
whether  the  matters  complained  of,  if  properly  presented,  would 
vitiate  the  indictment. 

Judgment  that  there  isno  error  in  the  proceedings^  and  that 
the  respondent  take  nothing  hy  his  exceptions. 
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William  H.  Wiixbt  v.  Boston  aot)  Mainb  Railroad  Oo. 

October  Term,  1899. 

Present :  Tait,  G.  J.,  Rowbll,  Ttlbr,  Muhbon,  Thompson  and  Waibon,  J  J. 

Opinion  filed  February  14,  1900. 

Duty  to  one  in  sdf^neurred  danger^Plaintiff'B  negligence  remote,  drfendanfi 
proximate—The  plaintiff  drove  upon  the  track  of  the  defendant  railroad 
company  and  was  injured.  There  was  evidence  tending  to  show  that 
the  defendant  did  not  do  all  that  it  could  to  prevent  disaster  after  it  dis- 
covered the  plaintifPs  peril,  and,  therefore,  it  was  improper  to  direct  a 
verdict  for  the  defendant,  whether  or  not  the  plaintiff  could,  as  a  matter 
of  law,  be  said  to  be  guilty  of  negligence  in  going  upon  the  track  as  he 
did. 

AoTiON  ON  THB  0A8B  in  which  the  plaintiff  songht  to  recover 
for  injuries  received  by  him  by  being  run  into  by  a  train  of  the 
defendant  while  he  was  attempting  to  drive  over  the  track  of  the 
defendant  at  a  highway  crossing.  Plea,  general  issue.  Orleans 
County,  March  Term,  1899,  Starty  J.,  presiding.  Trial  by  jury. 
Yerdict  directed  for  the  defendant.  Judgment  on  verdict  The 
plaintiff  excepted. 

The  case,  so  far  as  it  was  material  to  the  decision,  is  stated 
in  the  opinion. 

£.  A.  Cook  and  J.  W.  Redmond  for  the  plaintiff. 
Young  &  Young  for  the  defendant. 

MuNSON,  J.  The  court  directed  a  verdict  for  the  defendant 
on  the  ground  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence. It  is  not  necessary  to  inquire  how  the  case  stood  in  this 
respect,  for  there  was  evidence  tending  to  establish  facts  upon 
which  the  plaintiff  could  recover  although  faegligent.  When  it 
became  apparent  that  the  plaintiff  was  going  upon  the  track,  it 
was  the  duty  of  the  defendant  to  do  what  it  could  to  avoid  injur- 
ing him.  Trow  v.  Vermont  Central  R.  R,  Co.,  24  Vt  487 ; 
Note  80  Am.  Rep.  190;  Deans  v.  Wilmington  cfe  Weldon  R.  R. 
Co.y  107  N.  C.  686 :  22  Am.  St.  Rep.  902  and  note ;  Inland  etc. 
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Co.  v.  ToUon,  189  TJ.  8.  531:  Book  35  Law.  Ed.  270;  see  Magoon 
T.  Bo9Um  db  Maine  R.  B.  Co.,  67  Vt.  177. 

The  fireman  testified  that  the  plaintiff  was  first  seen  from  a 
distance  of  abont  thirty  rods,  and  that  he  was  then  about  fifteen 
feet  from  the  crossing ;  that  the  brake  was  applied  abont  fifteen 
rods  from  the  crossing,  just  as  the  horse  was  going  upon  the 
track ;  that  there  are  two  applications  of  the  brake,  the  service 
and  the  emergency,  of  which  the  second  is  much  the  stronger ; 
that  the  service  application  is  obtained  by  throwing  the  lever  into 
the  nearer  or  service  notch,  and  the  emergency  by  throwing  it 
into  the  further  notch ;  that  the  engineer  gave  the  emergency 
application ;  that  when  witness  was  examined  before  the  railroad 
commissioners,  in  reply  to  the  question,  ^^  Do  you  know  if  the 
engmeer  applied  the  emergency  brake?",  he  replied,  ^^I  do  not 
thmk  so ;  he  might  have  got  the  emergency  application  of  the 
brake  ";  that  he  meant  by  this  that  the  engineer  made  the  service 
application  so  quick  that  he  thought  possibly  he  got  the  emer- 
gency application  ;  and  further,  "  I  thought  that  he  got  the  emer- 
gency application  of  the  brake  when  he  put  it  around  to  the 
service  notch."  It  appeared  that  the  horse  got  across  the  track, 
and  that  the  engine  struck  the  buggy. 

This  evidence  entitled  the  plaintiff  to  claim  to  the  jury  that 
the  defendant  did  not  do  all  that  it  could  to  prevent  the  disaster, 
and  that  its  failure  in  this  respect  was  the  cause  of  his  injury. 

As  the  judges  are  not  entirely  agreed  in  their  views  regard- 
ing the  plaintiff's  conduct,  and  as  the  case  may  be  varied  upon 
another  trial,  we  do  not  pass  upon  the  question  of  contributory 
negligence. 

Judgment  reversed  and  cauee  remanded. 
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E.  J.  Hawlby  V,  E.  B.  HuRD  and  Thb  Russell  Lumber  & 

Coal  Co.,  Trustee. 

October  Term,  1898. 
'    Present :    Roes,  C.  J.,  Taft,  Munmn  and  Thompson,  JJ. 

Opinion  filed  February  14,  1900. 

Tnutee  procesa — Scope  of  defence  by  tnuUe — ^A  trostee  can  defend  upon  tlie 
ground  of  rights  acquired  by  an  assignee  who  does  not  appear  as  claim* 
ant. 

Trustee  proceu — Debt  payable  wUItoUt  the  state — ^A  resident  trustee  is  charge- 
able upon  a  debt  payable  to  a  non-resident  in  the  state  of  his  domicile. 

Towle  V.  Wilder,  57  Vt.  622,  NichoU  v.  Hooper,  61  Vt.  295,  and  Craig  v. 
Ounn,  67  Vt.  92,  reviewed. 

Trustee  process — Negotiable  paper — Trantfer  to  bank  without  the  state — ^Negotia- 
ble paper  transferred  to  a  bank  without  this  state  may  be  attached  by- 
trustee  process  before  notice  of  the  transfer. 

Trustee  process— V,  S.  ISOS—ConstituHonal  lav)— The  provision  of  V.  S.  1306^ 
which  exempts  from  attachment  by  trustee  process  negotiable  paper 
transferred  before  due  to  a  bank  within  the  state,  does  not  work  a  dis- 
crimination against  banks  without  the  state  from  which  they  are  pro- 
tected by  Art.  4,  Sec  2  of  the  Federal  Ck>n8titution  or  by  Art.  14,  Sec.  1 
of  the  Amendments  thereto. 

Constitutional  law — Corporations  as  citisens — Corporations,  including  nation- 
al banks,  are  not  citizens  within  the  meaning  of  that  term  as  used  in 
Art.  4,  Sec.  2  of  the  Federal  Constitution  providing  that  the  citizens  of 
each  state  shall  be  entitled  to  all  the  privileges  and  immunities  of  citi- 
zens in  the  several  states. 

Constitutional  law — Corporations  as  citizens — Corporations,  including  nation- 
al banks,  are  not  citizens  within  the  meaning  of  that  term  as  used  in 
Amendment  14,  Sec.  1  of  the  Federal  Constitution  providing  that  na 
state  shall  make  or  enforce  any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United  States. 

Constitutional  law — Corporations  as  persons — Jurisdiction  over  corporations — 
A  corporation  is  a  person  within  the  meaning  of  that  word  as  used 
in  Amendment  14^  Sec.  1  of  the  Federal  Constitution  providing  that  no 
state  shall  deny  to  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  law ;  but  a  corporation  not  created  by  this  state,  and  not 
doing  business  here  under  conditions  that  subject  it  to  process  issuing 
from  the  courts  of  this  state,  is  not  within  its  jurisdiction. 


• 
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QnutUutional  law — National  banks  as  instrumentalities  of  ike  Federal  govern- 
mefU— The  incidental  discrimination,  made  by  V.  S.  1306  against  banks 
without  this  state,  tonches  only  the  general  business  relations  of  such 
banks,  and  does  not  impair  their  utility  as  instrumentalities  and  agents 
of  the  Federal  government. 

Assumpsit.    Bennington  County,  June  Term,  1898,  JRoweUj 
J.,  presiding.     Trial  by  court.     Judgment  for  the  plaintiff 
against  the  principal  defendant,  and  against  the  trustee  on  facts 
found  and  reported  by  a  commissioner.    The  trustee  excepted. 
1  The  case  is  stated  in  the  opinion. 

Barber  S  Darling  for  the  plaintiff. 
W.  B,  Shjddon  for  the  trustee. 

MuHsoN,  J.  The  plaintiff  and  the  trustee  are  residents  of 
this  State,  and  the  defendant  is  a  resident  of  Kew  York.  The 
indebtedness  on  account  of  which  the  trustee  was  held  charge- 
able in  the  court  below  was  evidenced  by  two  promissory  notes, 
executed  by  the  trustee  in  this  State,  made  payable  to  the  defen- 
dant's order  at  the  First  National  Bank  of  Hoosic  Falls,  N.  Y., 
and  discounted  by  that  bank  in  the  regular  course  of  business 
before  notice  of  the  service  of  the  trustee  process  was  received. 

It  is  not  necessary  to  consider  the  conflicting  decisions  con- 
cerning the  location  of  a  debt  for  purposes  of  attachment.  It  is 
held  in  this  State  that  a  resident  trustee  is  chargeable  upon  a 
debt  payable  to  a  non-resident  in  the  state  of  his  domicile. 
Nich4jls  V.  Hooper^  61  Vt.  295.  In  this  case  the  court  expressly 
refused  to  be  governed  by  TowU  v.  Wilder^  57  Vt.  622,  saying 
there  was  nothing  to  show  upon  what  point  that  case  turned. 
In  saying,  as  the  court  did  in  Oraig  v.  Ounn,  67  Vt.  92,  that  it 
found  no  occasion  to  depart  from  the  decision  in  Towle  v.  WildeTy 
it  evidently  assumed  that  the  case  was  disposed  of  upon  the  ques- 
tion of  jurisdiction  over  the  trustee ;  for  Nichols  v.  Hooper  was 
cited  as  determinative  of  the  other  points  involved. 

V.  S.  1306  first  provides  generally,  that  negotiable  paper 
may  be  attached  by  trustee  process  before  notice  of  transfer.  It 
provides  further,  however,  that  negotiable  paper  actually  trans- 
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f erred  to  a  bank  in  this  State  before  dne  shall  be  exempt  from 
such  attachment.  This  leaves  paper  transferred  to  a  bank  with- 
out the  State  to  be  governed  by  the  general  provision ;  and  the 
trustee  contends  that  this  restricted  exemption  works  a  discrimi- 
nation against  National  banks  without  the  state,  from  which  they 
are  protected  by  Art.  4,  Sec.  2  of  the  Federal  Constitution,  and 
Art.  14,  Sec.  1  of  the  Amendments  thereto. 

Although  this  question  is  raised  by  the  trustee,  and  with- 
out the  bank  being  made  a  party,  it  is  to  be  considered  and  de- 
termined as  if  presented  by  the  bank  as  claimant  of  the  fund. 
A  trustee  can  defend  upon  the  ground  of  rights  acquired  by  an 
assignee  who  does  not  appear.  See  Holmes  v.  Clark^  46  Yt.  22. 
If  these  notes  have  become  payable  to  the  bank  by  virtue  of  a 
transfer  which  the  Federal  Constitution  requires  us  to  recognize, 
the  trustee  cannot  be  held. 

Art.  4,  Sec.  2  provides  that  the  citizens  of  each  state  shall 
be  entitled  to  all  the  privileges  and  immunities  of  citizens  in  the 
several  stakes.  Corporations  are  not  citizens  within  the  meaning  of 
the  term  as  here  used.  Paul  v.  Virginia^  8  Wall.  168 :  Book  19 
Law.  Ed.  357;  Pembina  etc.  Co.  v.  Pennsylvania,  125  U.  S.  181 : 
Book  31  Law.  £d.  650.  It  is  true  that  many  of  the  reasons  given 
for  this  holding  are  inapplicable  to  corporations  created  by  act  of 
Congress^  and  that  the  rights  of  National  banks  were  not  in- 
volved in  any  case  which  asserts  the  rule.  But  the  distinction 
suggested  cannot  be  made  without  ignoring  the  positive  state- 
ment of  the  cases  cited,  that  the  term  applies  only  to  natural 
persons. 

Art.  14,  Sec.  1  of  the  Amendments  provides  that  no  state 
shall  make  or  enforce  any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United  States.  It  is  held  in  Orient 
Insv/rance  Co.  v.  Daggs,  172  U.  S.  557 :  Book  43  Law.  Ed.  552, 
that  a  corporation  is  not  a  citizen  within  the  meaning  of  this 
provision ;  and  the  extended  discussion  in  earlier  cases  as  to  what 
privileges  and  immunities  were  intended  seems  to  exclude  the 
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pofifiibility  of  an  exception  in  favor  of  National  Banks.     See 
Slaughter  Bouse  Oases,  83  TJ.  S.  36 :  Book  21  Law.  £d.  394. 

The  section  last  cited  also  declares  that  no  state  shall  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws.  The 
term  '^person"  as  here  used  is  held  to  include  corporations.  JUin- 
fuapalis,  etc.  B.B.  Co.  v.  BecJcwith,  129  TJ.  S.  26 :  Book  32  Law. 
Ed.  585.  But  this  check  upon  the  state  relates  only  to  persons 
"within  its  jurisdiction.''  A  corporation  not  created  by  this 
State,  nor  doin^  business  here  under  conditions  that  subject  it  to 
process  issuing  from  the  courts  of  this  State,  is  not  within  its  juris- 
diction. Blake  v.  McClung,  1 72  U.  8.  239 :  Book  48  Law  Ed.  482. 

It  must  be  remembered  however,  that  the  right  of  a  National 
bank  to  protection  from  state  interference  does  not  depend  upon 
its  being  brought  within  any  of  these  provisions.  As  an  instru- 
mentality of  the  Federal  government,  it  is  protected  from  hostile 
legislation  by  the  supremacy  of  the  Federal  Constitution.  Inde- 
pendently of  specific  prohibitions,  the  State  has  no  power,  by 
taxation  or  otherwise,  to  retard,  impede,  burden,  or  in  any  man- 
ner control,  the  operation  of  constitational  laws  enacted  to  carry 
into  execution  the  powers  vested  in  the  general  government. 
MeOuUoch  V.  Maryland,  4t  Wheaton  816 :  Book  4  Law.  Ed.  579. 
The  State  can  exercise  no  control  over  a  National  bank,  nor  in 
any  wise  affect  its  operation,  except  as  Congress  may  permit. 
Fivrmers,  etc.  Bank  v.  Bearing,  91  U.  S.  29 :  Book  23  Law.  Ed. 
196. 

But  there  is  a  well  recognized  limitation  to  the  protection 
which  this  Federal  supremacy  secures  to  a  National  bank.  It 
protects  the  bank  only  from  such  legislation  as  tends  to  impair  its 
utility  as  an  instrumentality  of  the  Federal  government.  Waite 
^.DawUy,  94  TJ.  S.  627:  Book  24  Law.  Ed.  181.  As  regards 
the  construction  of  contracts,  the  acquisition  and  transfer  of  prop- 
erty, the  collection  of  debts  and  the  liability  to  suit,  the  bank 
remains  under  the  control  of  the  State.  First  NoitionaL  Bank 
afZouUmUe  v.  Kentucky,  76  TJ.  S.  353 :  Book  19  Law.  Ed.  701. 
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The  most  that  can  be  said  of  the  discrimination  complained 
of  is,  that  it  enables  a  bank  within  the  State  to  discount  with 
safety  paper  which  a  bank  without  the  State  could  not  discount 
without  risk,  and  that  to  this  extent  it  operates  as  an  incidental 
restriction  upon  the  business  of  the  latter  bank.  It  is  clear  that 
this  touches  only  the  general  business  relations  of  the  bank,  and 
can  have  no  appreciable  effect  upon  its  continuance  and  utility 
as  an  agent  of  the  Federal  government. 

It  is  not  claimed  that  our  statute  is  in  conflict  with  any  act 
of  Congress. 

Jvdgment  affirmed. 


Sheldon   Pook  House  Association  v.  Town  of  Sheldon. 

January  Term,  1900. 

Present :   Taft,  C.  J.,  Rowbll,  Ttlbb,  Mukson,  Start,  Thompson  and 

.  Watson,  JJ. 

Opinion  filed  February  20, 1900. 

Pauper  lato—Restdence—lt  a  town  keeps  one  of  its  paupers  in  another  town 
the  pauper  is  a  resident  of  the  supporting  town  and  the  atmosphere  of 
the  supporting  town,  in  legal  effect,  envelops  the  pauper. 

Pauper  law — Education  of  pauper  children  by  the  town  of  their  rendence — A 
town  in  which  paupers  of  school  age  reside,  is  alone  chargeable  with 
the  duty  of  providing  for  their  education,  although  they  are  kept  in 
another  town. 

Public  Schools— Instruction  of  paupers— V,  S.  6S8,  6S9— The  school  directors 
of  a  town  in  which  paupers  of  school  age  from  another  town  are  kept, 
may  receive  them  into  the  schools  under  such  terms  and  restrictions  as 
they  deem  best,  and  the  school  directors  of  the  town  liable  for  the  sup- 
port of  such  paupers  may  provide  for  their  instruction  in  the  public 
schools  of  the  town  in  which  they  are  kept,  and  may  pay  for  such  in- 
struction. 

• 

Ghanoebt.     Franklin  County,  September  Term,  1899,  Start, 

Chancellor.     On  bill,  answer  and  master's  report  the  court,  jpw 

forma  and   without  hearing,  rendered  a  decree  making  per- 
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petnal  a  temporary  injunction  granted  upon  the  bringing  of  the 
bill.    The  defendant  appealed. 

The  orator  is  an  association  and  body  corporate,  organized  in 
accordance  with  the  provisions  of  Y.  S.  Chap.  145,  consisting  of 
Tarions  towns  in  Franklin  Connty,  includinc^  the  defendant  town. 
It.  owns  and  occupies  a  farm  in  the  defendant  town  on  which  are 
supported  panpers  of  said  various  towns,  including  paupers  of 
school  age. 

In  1897  the  defendant  town  refused  to  permit  children  of 
school  age,  inmates  of  the  poor  house  on  said  farm  who  were 
paupers  of  other  towns  than  the  defendant,  to  attend  the  public 
schools  of  the  defendant  without  the  payment  of  tuition.  This 
bill  was  thereupon  brought  praying  that  the  defendant,  its  officers, 
servants  and  teachers,  might  be  enjoined  and  restrained  from  not 
admitting  to  its  public  schools  children  of  school  age  kept  upon 
said  farm. 

C.  Q.  Atsstin  and  H.  A.  Burt  for  the  orator. 
Emmet  McFeeters  and  F.    W.  McOettrick  for  the  defen- 
dant. 

Taft,  C.  J.  A  town  may  support  one  of  its  paupers  in  an 
adjoining  or  other  town.  The  towns  represented  by  the  orator, 
ha?e  the  right  to  support  their  paupers  in  the  poor  house  of  the 
association  in  the  defendant  town.  While  a  pauper  of  one  town 
is  kept  and  supported  by  it  in  another  town,  it  is  in  law,  a  resi- 
dent of  the  town  supporting  it.  The  atmosphere  of  the  latter 
town,  in  legal  effect,  envelops  the  pauper  as  fully  and  thoroughly 
as  if  the  pauper  was  kept  in  the  town  liable  for  its  support. 
Bamei  v.  Hay^  33  Vt.  205 ;  Leicester  v.  Brandon^  65  Vt.  544 ; 
Sandgate  v.  Rupert,  67  Vt.  258. 

The  paupers  of  school  age  of  the  towns  represented  by  the 
orator  who  are  kept  at  the  poor  house  in  Sheldon  are  in  contem- 
plation of  law,  residents  of  the  towns  respectively  supporting 
them  and  are  not  residents  of  Sheldon.  Not  being  residents  of 
Sheldon,  that  town  is  under  no  duty  to  support  them  in  any  re- 
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spect  nor  to  furnish  them  educational  privileges.  The  school 
directors  in  Sheldon  may  receive  them  into  the  Sheldon  schools 
in  the  manner  and  under  such  terms  and  restrictions  as  they 
deem  best,  and  the  school  directors  of  the  towns  from  which  the 
paupers  are  sent  to  Sheldon,  may  provide  for  the  instruction  of 
such  pauper  pupils  in  the  public  schools  of  Sheldon,  and  may  pay 
for  such  instruction.  Y.  S.  688-9.  If  the  authorities  of  the 
town  of  Sheldon  are  not  obliged  to  receive  such  pauper  pupils, 

then  it  is  the  duty  of  the  towns  from  which  the  paupers  are  sent, 
to  make  provision  for  their  education. 

Decree  reversed^  and  cause  remanded  with  direction  to  dis- 
miss the  Mil.  The  costs  in  the  Court  of  Chancery  to  be  there  de- 
termined. 


Rutland-Canadian  Railroad  Company  v.  Central  Vbbmont 

Railway  Company. 

January  Term,  1900. 

Present :    Taft,  C.  J.,  Rowsll,  Tylkr,  Munson,  Start,  Thompson 

and  Watbok,  JJ. 

Opinion  filed  February  20,  1900. 

MaUroad$ — Jurisdiction  of  commisnoneri  under  V.  S*  SS60  and  S864 — Commis- 
sioners  under  V.  8.  3860  and  3864  appointed  on  the  petition  of  one 
railroad  company  to  fix  upon  the  manner  of  crossings  oyer  and  con- 
nections with  the  railroad  of  another  company,  and  the  amount  of 
compensation  to  be  made  therefor,  have  not  jurisdiction  to  establish  a 
line  for  the  petitioner  which  would  involve  the  acquisition  of  a  right 
of  way  by  the  exercise  of  the  right  of  eminent  domain. 

Eminent  domain — ^The  establishment  for  one  railroad  company  of  a  line 
about  1200  feet  in  length  over  and  along  lands  acquired  and  actually 
used  and  occupied  by  another  railroad  company  for  the  purposes  of  its 
incorporation  and  not  connecting  with  the  line  of  such  other  company, 
would  involve  the  taking  of  a  right  of  way  by  the  exercise  of  the  right 
of  eminent  domain. 
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Eminent  domain — Property  already  taken  for  a  public  uu — Property  already 
taken  for  a  public  use  cannot  be  taken  for  another  public  use  without 
legifllative  authority  expressly  given  or  necessarily  implied. 

Same — Authority  given  in  general  terms  to  take  by  the  right  of  eminent 
domain  is  not  sufficient  to  authorize  the  taking,  for  an  inconsistent 
purpose,  of  property  already  devoted  to  a  public  use,  and  necessary 
for  the  purpose  to  which  it  is  devoted. 

ikme — Implied  authority  to  take — Implied  authority  to  take  can  only  arise 
from  the  language  of  the  legislative  act,  or  from  facts  making  such 
taking  necessary  to  the  beneficial  enjoyment  and  efficient  exercise  of 
rights  and  privileges  granted. 

Same — TmplicaHon  from  necessity — ^The  necessity  which  raises  an  implica- 
tion of  authority  to  take,  for  a  public  use,  property  already  taken  for 
another  public  use,  must  arise  from  the  nature  of  things  over  which 
the  corporation  desiring  to  take  has  no  control,  and  not  from  a  neces- 
sity created  by  such  corporation  for  its  convenience  or  economy. 

Same — When  such  implied  authority  arises  from  necessity,  the  taking  can 
be  only  to  the  extent  of  the  necessity. 

Jurisdiction  to  award  a  connection  in  lieu  of  a  crossing — The  petitioner  hav- 
ing, under  the  principles  of  law  applicable  to  the  facts  of  this  case, 
neither  express  nor  implied  authority  to  acquire  a  right  of  way  and 
establish  an  independent  line  through  the  petitionee's  yard,  commis- 
sioners appointed  under  V.  S.  3860  and  3864  had  jurisdiction  to  award 
a  connection  and  not  a  crossing. 

(Ms— It  not  appearing  that  any  fault  of  the  petitionee  necessitated  the 
proceedings,  and  the  petitioner  having  failed  in  its  main  contention, 
the  i>etitionee  was  allowed  to  recover  its  costs,  and  the  petitioner 
ordered  to  pay  the  commissioners'  fees. 

This  case  came  before  the  Supreme  Court  at  the  January 
Term,  1900,  on  the  question  of  the  confirmation  of  an  award 
of  commissioners  filed  November  7,  1899.  The  commissioners 
decided  that  they  had  jurisdiction  over  the  whole  subject  of  cross- 
ing and  in  lieu  thereof  of  connections,  and  among  other  things 
reported  as  follows : 

"  If  the  commission  has  jurisdiction  over  the  whole  matter, 
we  find  and  decide  that  in  view  of  the  convenience  of  the  public 
in  connection  with  the  joint  interchange  of  through,  and  the 
more  convenient  handling  of  local  traffic,  and  of  the  inconven- 

•9 
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ience  and  danger  to  the  public  in  consequence  of  the  proposed 
and  necessary  street  crossing  at  grade  on  College  Street  between 
the  City  of  Burlington,  and  the  freight  and  passenger  stations  of 
the  Central  Yermont  Bailway  Company  and  steamboat  docks  ; 
the  interests  of  the  public,  as  well  as  the  interests  of  both  parties 
to  the  controversy,  will  be  best  served  by  a  connection  with,  and 
by  a  joint  use  of  tracks  and  station  of  the  defendant.  The  con- 
nection to  be  made  by  single  track,  to  be  constructed  by,  and  at 
the  expense  of  the  Rutland-Canadian  Railroad,  from  the  point 
where  their  line  enters  upon  the  lands  of  .the  Central  Yermont 
on  the  north,  across  the  side  track  of  the  Standard  Oil  Company 
(which  shall  be  properly  protected  with  signals),  and  continuing 
southward  between  the  main  track  of  the  Central  Yermont,  and 
the  track  to  the  west  thereof,  to  a  point  on  their  main  line  near 
the  engine  house  as  now  located,  where  connection  will  be  made 
with  the  two  tracks  to  be  provided  by  the  Central  Yermont,  and 
maintained  and  operated  as  a  double  track  system  for  both 
•roads,  to  and  throagh  the  Central  Yermont  station  to  a  connec- 
tion with  the  Rutland  road  at  the  south  side -of  College  Street; 
to  be  operated  under  conditions  and  in  manner  to  be  hereafter 
described." 

Frederick  H,  Button  for  the  petitioner. 

CluM,  M.  Wilds  for  the  petitionee. 

RowBLL,  J.  The  petition  alleges  that  it  is  necessary  for  the 
petitioner's  railroad  to  cross  the  petitionee's  railroad,  grounds^ 
and  property  at  Burlington,  with  necessary  tracks,  turnouts,  sid- 
ings, switches,  and  other  conveniences ;  and  prays  for  the  ap- 
pointment of  commissioners  to  ^'fix  upon  the  manner  of  such 
crossings  and  connections  and  the  amount  of  compensation  to 
be  made  therefor." 

Commissioners  wei«  appointed,  and  reported  to  a  special 
term  of  this  Court  appointed  for  that  purpose.  By  their  report 
it  appears  that  the  road  of  the  petitionee  connects  with  that  of 
the  Rutland  Railroad  Company  at  Burlington,  each  having  a 
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railroad  yard  at  its  end  adjoining  that  of  the  other ;  that  the  road 
of  the  petitioner  will  reach  the  yard  of  the  petitionee  on  the 
west  side  of  its  main  track  at  the  north  end  of  its  yard ;  that  by 
connections  with  the  tracks  of  the  petitionee  it  conld  reach  the 
tracks  and  yard  of  the  Rutland  road,  and  make  a  through  con- 
nection with  that  road,  and  traffic  connections  with  the  road  of  the 
petitionee ;  that  the  petitioner  disclaimed  any  desire  to  connect 
with  the  tracks  of  the  petitionee,  or  with  the  Bntland  road  by 
the  tracks  and  yard  of  thef  petitionee,  but  claimed  the  right  to 
cross  with  tracks  under  the  main  track  of  the  petitionee  at  the 
north  end  of  its  yard,  and  to  connect  with  the  Kutland  road  by 
tracks  along  the  east  side  of,  and  avoiding,  the  main  tracks  of  the 
petitionee,  according  to  a  location  submitted ;  that  that  line  would 
cross  the  lands  and  dne  side-track  of  the  petitionee  for  a  consid- 
erable distance,  thence,  after  crossing  the  roadway  of  the  peti- 
tionee under  the  tracks  of  its  main  line,  run  on  the  grounds  of 
the  petitionee  along  its  main  line  about  1200  feet  in  a  cut  to  be 
made  of  a  depth  sufficient  to  permit  such  crossing  under,  and 
would  then  cross  the  ground  whereon  the  engine-house  of  the 
petitionee  stands  and  tracks  leading  to  it  He,  passing  through  said 
en^e-house,  and  thence  along  Lake  Street,  which  was  laid  as  a 
public  highway  over  lands  of  the  petitionee,  and  along  and  across 
which  the  petitionee  has  side  tracks,  some  of  which  would  have 
to  be  removed  and  others  crossed,  to  College  Street;  and  thence 
over  other  lands,  to  the  yard  and  tracks  of  the  Kutland  road, 
independently  of«  and  without  unij^ing  or  connecting  in  operation 
with,  the  road  of  the  petitionee ;  and  that  the  petitioner  disclaimed 
ftuy  desire  to  have  any  point  or  manner  of  crossing  the  petitionee's 
road  determined  by  the  commissioners  otlierwise  than  by  includ- 
ing these  approaches,  substantially  along  and  upon  this  location, 
to  the  point  of  crossing  under  the  main  tracks  of  the  petitionee. 

The  commissioners  thought  that  the  establishment  of  a  line 
along  the  line  and  lands  of  the  petitionee,  to  and  beyond  the 
point  of  crossing  the  petitionee's  line,  without  uniting  or  con- 
necting with  it,  over  lands  acquired  by  the  petitionee  and  actually 
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used  and  occupied  by  it  for  the  purposes  of  its  incorporation, 
would  involve  the  acquiring  of  a  right  of  way  by  exercise  of  the 
right  of  eminent  domain,  and  that  that  was  a  matter  not  sub- 
mitted to  them ;  and  that,  in  view  of  the  disclaimers  of  the  peti- 
tioner, there  was  nothing  left  for  them  to  determine. 

The  Court  agreed  with  the  commissioners,  and  held  that  the 
establishment  of  the  line  asked  for  would  involve  the  acquisition 
of  a  right  of  way  by  exercise  of  tlie  right  of  eminent  domain, 
which  was  a  matter  not  submitted  to  them  and  not  within  their 
jurisdiction ;  and  recommitted  the  report,  with  instructions  to 
proceed  according  to  their  commission,  if  the  petitioner  desired 
further  action  on  their  part. 

Further  action  having  been  desired,  the  commissioners  again 
heard  the  parties,  when  the  petitioner  offered  evidence  only  for 
an  under  crossing  at  the  point  proposed  by  it,  and  claimed  that 
the  commissioners  had  no  jurisdiction  of  any  other  question ; 
while  the  petitionee  claimed  that  they  had  jurisdiction  of  the 
whole  matter,  and  that,  in  the  circumstances,  the  petitioner  should 
connect  its  road  with  the  Rutland  road  over  the  petitionee's  trackB, 
and  that  the  petitioner  should  use  the  petitionee's  depot.  The 
petitioner  said  it*did  not  withdraw  all  claim  for  a  connection  and 
for  going  through  tlie  petitionee's  yard,  if  the  commissioners  de- 
cided that  they  had  jurisdiction  of  the  whole  matter.  The  com- 
missioners did  decide  that  they  had  jurisdiction  of  the  whole 
subject  of  crossing,  and  in  lieu  thereof,  of  connections,  and  have 
awarded  a  crossing,  as  claimed  by  the  petitioner,  if  the  petitioner 
is  entitled  thereto  without  regard  to  the  question  of  a  connection 
by  use  of  the  tracks  through  the  petitionee's  yard ;  but  if  they 
had  jurisdiction  of  the  whole  matter,  they  award  a  connection 
and  not  a  crossing. 

The  petitioner  claims  that  the  commissioners  erred  in  decid- 
ing that  they  had  jurisdiction  to  determine  between  an  inde- 
pendent crossing  and  a  joint  use  of  the  petitionee's  tracks,  and 
contends  that  it  has  a  right  to  an  independent  route,  and  asks 
therefor. 
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It  is  the  law  of  this  State  that  property  already  taken  for 
a  pnblic  use  cannot  be  taken  for  another  pnblic  use  without  leg- 
islative authority  expressly  given  or  necessarily  implied.  Barre 
Bailroad  Go.  v.  Other  Bailroad  Companies^  61  Vt.  1,  13.  And 
BQch  implication  arises  only  from  the  language  of  the  act  or  from 
a  state  of  facts  showing  such  taking  to  be  necessary  in  order  to 
beneficially  enjoy  and  efficiently  exercise  the  rights  and  privi- 
leges granted  ;  and  then  the  taking  can  be  only  to  the  extent  of 
the  necessity,  and  that  necessity  must  arise  from  the  nature  of 
things  over  which  the  corporation  desiring  to  take  has  no  control,, 
and  not  from  a  necessity  created  by  such  corporation  for  its  con- 
venience or  economy.  10  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
1095.  Authority  given  in  general  terms,  therefore,  is  not  suffi- 
cient te  authorize  the  taking  for  an  inconsistent  purpose,  of 
property  already  devoted  to  a  public  use  and  necessary  for  the 
purpose  to  which  it  is  devoted.  Note  to  Appeal  of  Sharon  Bail- 
road  Go.^  9  Am.  St.  Rep.  142-3.  Thus,  in  Worcester  cfe  Nashua 
R.  R.  Go.  V.  Bailroad  Gommissioners^  118  Mass.  561,  the  statute 
anthorized  the  Boston,  Barre  &  Gardner  Railroad  Company  to 
extend  its  road  to  a  certain  union  passenger  station  in  the  City 
of  Worcester,  and  for  that  purpose  to  locate,  construct,  and 
maintain  its  road  within  the  location  of  any  other  railroad  cor- 
poration in  said  city ;  and  it  was  held  that  this  did  not  authorize 
the  taking  of  another  railroad  company's  property,  but  that  the 
land  over  which  the  new  location  was  made  still  remained  a  part 
of  the  old  location  also.  The  court  applied  the  doctrine  above 
stated,  and  said  that  a  right  to  extend,  locate,  construct  and  main- 
tain a  railroad  is  doubtless  sufficient  to  authorize  the  taking  of 
lands  necessary  for  that  purpose  when  there  is  nothing  in  the 
statute  to  restrict  its  effect ;  but  that  no  franchise  granted  to  one 
nulroad  corporation  confers  the  right,  without  express  terms  or 
necessary  implication,  to  appropriate  te  its  use  landa  already 
devoted  to  a  like  purpose  by  the  location  of  another  railroad. 
So  in  Houeatonic  B.  B.  Go.  v.  Zee  <fc  Hvdeon  B.  B.  Go.j  118 
Mass.  391,  it  is  held  that  a  charter  to'  build  a  railroad  between 
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certain  points,  without  prescribing  the  coarse  and  direction,  bat 
leaving  that  to  be  determined  and  established  bj  the  corporation, 
does  not,  prima  fade^  give  any  power  to  lay  out  the  road  over 

• 

land  already  devoted  to,  and  within  the  recorded  limits  of, 
another  railroad.  The  conrt  said  that  it  is  not  to  be  presumed 
that  the  Legislature  intended  to  allow  land  thus  devoted  to  one 
public  use  to  be  subjected  to  another,  unless  the  authority  is 
given  in  express  terms  or  by  necessary  implication ;  and  that 
such  implication  can  be  found  only  in  the  language  of  the  act  or 
from  application  of  the  act  to  the  subject-matter,  so  that  the 
railroad  could  not  be  laid,  in  whole  or  in  part,  by  reasonable 
intendment,  on  any  other  line ;  that  in  the  charter  in  question 
there  were  no  such  words,  except  those  authorizing  an  entry 
upon,  a  uniting  with,  and  use  of,  the  railroad  of  another  corpor- 
ation at  a  certain  place ;  but  that  it  did  not  appear  that  there 
was  any  physical  necessity  that  the  defendant's  location  should 
be  made  within  the  location  of  such  other  company  as  it  had 
been. 

It  is  said  in  Ths  Matter  of  the  City  of  Buffalo,  68  N.  Y.,  at 
page  175,  that  in  order  for  the  implication  to  arise  from  a  general 
grant  of  power,  the  face  of  the  act  must  show  it,  or  it  must 
appear  from  the  application  of  it  to  the  particular  subject-matter 
that  some  special  object  sought  to  be  attained  by  the  exercise  of 
the  power  granted  cannot  be  attained  in  any  other  place  nor  in 
any  other  manner. 

Applying  these  principles  to  the  case  in  hand,  the  question 
presented  is  of  easy  solution.  The  petitioner's  charter  author- 
izes it  to  construct,  maintain,  and  operate  a  railroad  for  public  use 
from  some  point  in  the  City  of  Burlington  on  or  near  the  railroad 
of  the  Rutland  Railroad  Company,  to  some  convenient  points  on 
the  Canada  line  and  the  New  York  line  in  the  town  of  Alburgh 
without  prescribing  its  course  or  direction.  It  gives  it  the  right 
of  eminent  domain,  and  all  the  rights  and  privileges  that  the  gen- 
eral law  confers  upon  railroad  companies  and  corporations  to 
acquire  title  and  possession  of  property  covered  by  the  location 
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of  its  road.  It  also  gives  it  the  right  to  cross  or  connect  with  any 
railroad  on  its  right  of  way,  to  be  availed  of  under  the  general 
law  if  the  parties  cannot  agree.  All  of  these  rights  and  privileges 
are  granted  in  general  terms  and  not  otherwise,  and  there  is  no 
language  in  the  charter  from  which  an  implication  can  arise  that 
the  Legislature  intended  to  give  the  petitioner  authority  to 
acquire  a  right  of  way  through  the  petitionee's  yard,  used  and 
occupied  by  it,  as  the  commissioners  find,  for  the  purposes  of  its 
incorporation,  and  thereby  cut  said  yard  in  two  by  an  independent 
line  of  which  the  petitioner  would  be  seized  and  have  the  exclu- 
sive possession  and  control.  Nor  do  the  facts  before  us  show  a 
necessity  for  the  petitioner  to  have  such  a  right  of  way  in  order 
to  the  beneficial  enjoyment  and  efficient  exercise  of  the  rights 
and  privileges  granted  to  it ;  for  the  commissioners  find  that  the 
interest  of  both  parties,  as  well  as  that  of  the  public,  will  be  best 
served  by  a  joint  use  of  the  petitionee's  tracks  and  station.  The 
Central  Vt  Railroad  Co,  v.  The  Woodstock  Hadlroad  Co.j  50 
Yt.  452,  is  full  authority  against  the  petitioner's  right  to  an  inde- 
pendent line,  and  in  favor  of  the  jurisdiction  that  the  commis- 
Bioners  assumed  in  this  case. 

Therefore  their  award,  as  far  as  it  relates  to  the  undergrade 
crossing,  is  disaffirmed,  but  in  all  other  respects  it  is  confirmed. 

It  not  appearing  that  any  fault  of  the  petitionee's  necessi- 
tated the  bringing  of  the  petition,  and  the  petitioner  having 
failed  in  its  main  contention,  let  the  petitionee  recover  its  costs, 
and  let  the  petitioner  pay  the  commissioners'  fees. 
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R.  J.  Wade,  Administrator   with  the  will  annexed,  t;.  E.  A. 
Button  and  Biohfobd  Savings  Bank  and  Trust  Co. 

January  Term,  1900. 

Present :  Taft,  C.  J.,  Rowbll,  Tylbb,  Munsoic,  Thompson  and  Watson,  J  J. 

Opinion  filed  February  24,  1900. 

Simple  or  dry  trust — The  mere  receiving  of  money  from  another  and  the 
holding  of  it  to  that  other's  use,  constitutes  no  more  than  a  simple  or 
dry  trust,  and  there  is  nothing  to  prevent  the  one  from  whom  the  money 
is  received,  and  for  whom  it  is  held,  from  disposing  of  the  fund  as  he 
may  sde  fit. 

Oreatum  of  voluntary  trust— In  the  case  of  money  so  held  a  direction  in  writ- 
ing, executed  and  delivered  by  the  one  for  whom  the  money  is  held  to 
the  holder  or  naked  trustee,  directing  the  payment  of  the  money  to  cer- 
tain persons  named  if  the  donor  does  not  live  to  use  it  up,  and  the  sub- 
sequent holding  of  the  money  under  such  writing,  constitute  a  voluntary 
trust  for  the  benefit  of  the  persons  named,  subject  to  be  defeated  only 
by  the  using  up  of  the  money  by  the  donor  in  his  life-time. 

A  valid  voluntary  truM  not  defeated  by  a  subsequent  unll — A  voluntary  trust  so 
created  is  not  defeated  by  a  will  subsequently  executed  under  which  a 
different  disposition  of  the  property  is  made. 

Interest  a.ccrued— The  beneficiaries  under  such  a  trust  are  entitled  to  the 
interest  of  the  fund  from  the  time  of  the  death  of  the  donor  as  well  as 
to  the  fund  itself. 

Assumpsit.  Plea,  general  issue.  Franklin  County,  Septem- 
ber Term,  1899,  Starts  J.,  presiding.  Trial  by  court.  Judgment 
for  the  plaintiff  against  the  defendant,  E.  A.  Button.  The 
defendant,  E.  A.  Button,  excepted.    ^ 

The  case  is  stated  in  the  opinion. 

W.  D.  Stewart^  Hogan  <b  Royce  and  J.  A.  Flint  for  the 
plaintiff. 

Rvsiedt  <fb  LocMin  and  Wilson  dk  HaU  for  the  defendant 
Button. 

Thompson,  J.  About  July  27,  1893,  the  defendant,  E  A. 
Button,  and  her  husband,  Alonzo  Button,  received  from  Lucinda 
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H.  Tarbell,  plaintifiPs  testate,  $300.00,  and  held  the  same  to  her 
.use  until  the  decease  of  Alonzo  Button ;  and  thereafter  the 
defendant  held  the  same  for  the  use  of  said  Lucinda  and  subject 
to  the  writing  hereinafter  mentioned,  until  the  death  of  said 
Lncinda  which  occurred  in  January,  1898.  Since  her  death 
$23.13  of  interest  has  accrued  on  the  $300.  This  action  is  brought 
to  recover  the  $300  and  accrued  interest.  The  money  when 
received  by  the  Buttons,  was  deposited  in  their  name  in  the 
Siehford  Savings  Bank,  and  has  since  remained  there.  After 
the  delivery  of  the  money  to  the  Buttons,  Lucinda  H.  Tarbell 
executed  and  delivered  to  defendant,  E.  A.  Button,  a  writing  as 
follows:  "Emeroy  A.  Button,  September  6th,  1893.  If  I  do  not 
live  to  use  my  money  up  that  1  have  in  the  bank  here  in  Rich- 
ford,  and  Mrs.  Toof  is  living,  I  want  you  to  give  her,  Emma  G. 
Toof,  one  hundred  dollars,  and  I  want  you  to  give  George  N. 
Boonds  one  hundred  dollars,  also  one  hundred  dollars  to  Lou 
Rounds  Moses."    (Signed)  "  L.  H.  Tarbell." 

Prior  to  the  execution  of  this  writing,  there  was  nothing  to 
prevent  said  Lucinda  from  using  or  disposing  of  this  fund  as  she 
saw  fit  to  do.  If  the  Buttons  held  it  in  trust  for  her,  the  trust 
was  a  simple  or  dry  trust.  Atkins  v.  Atkins,  70  Vt.  567.  By 
the  execution  and  delivery  of  this  writing  and  the  holding  of  the 
money  thereunder,  a  valid  voluntary  trust  was  created  for  the 
benefit  of  the  persons  therein  named,  subject  to  be  defeated  only 
by  said  Lucinda's  using  up  the  fund  during  her  life.  This  she 
did  not  do.  Stone  v.  Hacketi^  12  Gray  227  ;  /)avis  v.  J^ey,  125 
Mass.  590;  Blanchard  v.  Sheldon^  43  Vt.  511;  WiZliams  v. 
Raskins  Est,^  66  Vt.  383 ;  Sargent  v.  Baldwin,  60  Vt.  17  ; 
Conn.  River  Savings  Bank  v.  Albee,  64  Vt.  57 L  It  could  not 
be  defeated  by  the  will  of  said  Lucinda  subsequently  executed 
and  only  taking  effect  at  her  decease.  The  beneficiaries  under 
the  trust  are  entitled  to  the  interest  which  has  accrued  since  her 
death  as  well  as  to  the  $300. 

Jvdgment  reversed  and  judgment  for  defendant^  E,  A,  BuU 
ton,  to  recover  her  costs. 
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Rbubbn  Clark,  Administrator  of  Sarah  Clark's  Estate  v,  £.  C. 
Smith  and  Chas.  M.  Hats,  Receivers  of  the  Central 

Vermont  Railroad  Company. 

January  Term,  1900. 

Present :    Taft,  C.  J.,  Rowill,  Tyler,  Stabt,  Thompson  and  Watson,  JJ. 

Opinion  filed  March  3, 1900. 

Evidence — Collateral  facts — ^Upon  the  question  whether  a  train,  after  stopping 
at  a  particular  station,  was  suddenly  started  and  so  handled  as  to  give 
a  sudden  jolt  to  the  cars,  evidence  of  the  manner  in  which  the  train 
had  been  previously  handled  and  managed  on  the  same  trip,  and  of 
similar  jolts  at  other  stations  along  the  route,  is  irrelevant. 

AoTioN  ON  THE  0A8B  in  two  counts  brought  by  Reuben  Clark, 
Administrator  of  Sarah  Clark's  estate,  to  recover  for  an  injury  to 
his  intestate  which  resulted  in  her  death.  One  count  was  founded 
on  V.  S.  2447,  and  the  other  on  V.  S.  2451  and  2452. 

Plea,  general  issue.  Trial  by  jury.  Bennington  County, 
June  Term,  1899,  Munson,  J.,  presiding.  Verdict  and  judgment 
for  the  plaintiff.     The  defendants  excepted. 

The  case,  so  far  as  it  was  material  to  the  decision,  is  stated 
in  the  opinion. 

^,  C.  Archibald  And  Barber  cfc  Darling  for  the  plaintiff. 
Chas.  M.  Wilds  and  S,  G,  Royce  for  the  defendants. 

Taft,  C.  J.  The  plaintiff  claimed  that  his  intestate  was  a 
passenger  on  the  defendant's  train  from  Brattleboro  to  London- 
derry ;  that  when  the  train  reached  Jamaica,  orders  were  given 
for  the  passengers  to  change  cars  ;  that  the  intestate  arose  from 
her  seat  for  that  purpose  and  stood  in  or  near  the  door  of  the 
-car  ;  that  the  train  had  stopped,  and  was  then  so  suddenly  started 
and  again  stopped,  that  in  consequence,  she  was  thrown  through 
the  door  to  the  ground  and  so  injured  that  she  died  two  days 
after.  The  testimony  of  all  the  witnesses  tended  to  show  that 
the  train  had  stopped  at  the  time   of  the   accident ;  that  it  had 
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come  to  a  standstill  before  the  decedent  started  to  leave  the  car. 
The  testimony  of  the  plaintifPs  witnesses  tended  to  show  that  the 
train,  after  stopping,  was  suddenly  started ;  that  as  the  witnesses 
described  it,  they,  the  trainmen,  gave  a  "  yank"  to  the  train. 
One  of  the  witnesses  described  it  as  a  "jolt"  and  another  as  a 
slight  snap,  and  that  the  train  went  four  or  five  feet  and  then 
stopped.  One  witness  said  the  train  started  and  gave  a  sudden 
stop  and  the  decedent  fell  out  of  the  door.  One  of  the  witnesses 
testified  that  when  the  train  had  come  to  a  standstill,  the  dece- 
dent "  had  got  up  first,  and  stepped  over  the  bench  and  got  to 
the  door  as  the  car  gave  a  jolt  and  threw  her  out  of  the  door." 
The  testimony  of  the  defendants  tended  to  show  that  after  the 
train  came  to  a  standstill,  there  was  no  movement  of  the  train 
until  after  the  passengers  went  out  of  the  car  which  they  in- 
tended to,  and  did  leave,  at  the  Jamaica  station,  and  that  the 
decedent  fell,  in  attempting  to  go  out  of  the  car  when  the  car 
was  not  in  motion.  In  this  situation  of  the  case,  testimony  was 
admitted  to  show  how  the  train  was  handled  on  the  way  from 
Brattleboro  to  Jamaica,  and  that  the  train  was  jerked  violently 
at  other  stations,  for  the  purpose  of  characterizing  the  way  the 
train-men  were  handling  the  train,  the  management  of  it,  and  the 
way  it  was  under  control.  The  Court  said,  it  might  "  be  mate- 
rial as  showing  the  condition  of  the  train  as  affected  by  the  run- 
ning." How  the  train  was  managed  at  other  stations  had  no 
tendency  to  show  how  it  was  managed  at  Jamaica  ;  that  it  was 
jerked  violently  at  other  stations,  had  no  tendency  to  show  that 
when  standing  still  at  Jamaica,  it  was  suddenly  started  and  then 
stopped  in  the  manner  the  plaintiff  claims  it  was  at  the  time  of 
the  accident,  and  such  testimony  was  not  relevant  upon  the  ques- 
tion of  the  condition  of  the  train.  How  it  was  running  at  other 
stations  was  collateral  to  the  issue  on  trial  and  its  admission  was 
error.  There  having  been  error  upon  the  trial  in  this  respect, 
renders  it  unnecessary  for  us  to  consider  the  question  in  respect 
to  damages. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 


140  8TATB   V.   SMITH.  [72 

State  v,  Roycb  A.  Smith. 

January  Term,  1900. 

Present :    Tabt,  C.  J.,  Rowell,  Munson,  Thompson,  Stabt  and  Watson,  «f  J. 

Opinion  filed  March  8, 1900. 

« 
Keeping  a  dog  vnthotU  a  licen$e —  Viciotts  dog — ^To  a  prosecution  for  keeping  a 

dog  without  a  license,  it  is  no  defense  that  the  dog  is  vicious  and  cannot 

be  licensed.    It  being  unlawful  to  keep  a  dog  without  a  license,  and 

also  unlawful  to  procure  a  license  for  a  vicious  dog,  it  follows  that  a 

vicious  dog  cannot  be  kept  at  all. 

F.  S,  4S^6  is  not  unconstitutional. 

Complaint  under  V.  S.  4826,  charging  the  respondent  with 
keeping  three  dogs,  more  than  eight  weeks  old,  not  registered, 
numbered,  described  and  licensed  according  to  law. 

Franklin  County,  January  Term,  1900,  Tyler  J.,  presiding. 
Verdict,  guilty.  Judgment  on  verdict.  The  respondent  ex- 
cepted. 

D.  W.  SieeUy  State's  Attorney,  and  Emmett  McFeeters  for 
the  State. 

F.   W,  McOettrick  for  the  respondent. 

KowBLL,  J.  The  respondent  is  prosecuted  for  keeping  three 
dogs  without  a  license.  He  proved  that  the  dogs  were  vicious, 
and  claimed  that  that  was  a  defense ;  but  the  court  held  other- 
wise, and  he  was  convicted. 

The  statute  provides  that  the  owner  or  keeper  of  a  dog  more 
than  eight  weeks  old,  shall  annually,  on  or  before  the  first  day  of 
April,  cause  it  to  be  registered,  numbered,  described,  and  licens- 
ed in  the  office  of  the  clerk  of  the  town  wherein  the  dog  is  kept, 
and  shall  cause  it  to  wear  a  collar,  distinctly  marked  with  the 
owner's  name  and  its  registered  number ;  that  if  the  owner  or 
keeper  of  a  dog  that  is  vicious  or  has  done  damage,  procures  a 
license  therefor,  he  shall  be  fined  twenty  dollars,  and  that  the 
town  clerk  shall  not  license  a  dog  known  to  be  vicious  or  to  have 
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done  damage ;  that  a  person  who  keeps  a  dog  contrary  to  the 
provisions  thereof,  shall  be  fined  fifteen  dollars.  It  farther  pro- 
vides that  the  chairman  of  the  selectmen  shall  annually,  within 
snch  a  time,  issue  a  warrant  to  one  or  more  police  officers  or  con- 
stables, directing  them  to  proceed  forthwith  to  kill  or  cause  to  be 
killed  all  dogs  within  their  respective  towns  not  licensed  and 
collared  according  to  its  provisions,  and  to  enter  a  complaint 
against  the  owners  or  keepers  thereof ;  and  that  any  person  may, 
and  every  police  officer  and  constable  shall,  kill  or  cause  to  be 
killed  such  dogs  whenever  and  wherever  found. 

It  being  unlawful  to  keep  a  dog  without  a  license,  and  also 
unlawful  to  procure  a  license  for  a  vicious  dog,  it  follows  that  a 
vicious  dog  cannot  be  kept  at  all ;  and  this  is  the  manifest  pur- 
pose and  policy  of  the  statute.  It  was,  therefore,  no  answer  for 
the  respondent  to  say  that  his  dogs  were  vicious  and  could  not  be 
licensed,  for  he  was,  nevertheless,  keeping  them  without  a  license, 
which  he  had  no  right  to  do,  as  the  prohibition  of  the  statute  is 
general. 

It  is  claimed,  however,  that  the  statute  is  unconstitutional. 
Bat  that  question  has  been  so  often  ruled  the  other  way  that  it 
is  hardly  worth  while  to  discuss  it.  8&iitdl  v.  New  OrleanSyetc, 
B.  B.  Co,,  166  U.  8.  698. 

Judgment  that  there  is  no  error,  and  that  the  respondent 
take  nothing  by  his  exceptions.  Let  sentence  he  imposed  and  ex- 
edition  thereof  done. 
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State  v.  Morbis  FrrzoBBALD. 

January  Term,  1900. 

Present :    Taft,  0.  J.,  Rowkll,  Tylbb,  Start,  Thompson  and  Watbon,  JJ. 

Opinion  filed  March  3, 1900. 

Evidence — Objection  too  late — If  a  question  calls  for  inadmissible  evidence, 
and  the  answer  is  responsive  to  the  question,  an  objection,  made  after 
the  answer  is  given,  is  too  late,  and  is  unavailing. 

Evidence — Vnantnvered  question — It  is  immaterial  whether  a  question  is 
proper  or  improper,  if  it  is  not  answered. 

Evidence — Burglary— Identification  of  property — A  witness  in  a  burglary  case 
having  testified  that  before  the  burglary  he  had  compared  the  num- 
bers on  certain  watches,  claimed  to  have  been  burglariously  taken, 
with  the  numbers  in  an  invoice  of  the  same,  and  found  them  to  be  cor- 
rectly given  in  the  invoice,  such  invoice  was  admissible  in  evidence  in 
connection  with  the  oral  testimony  referring  to  it,  upon  the  question  of 
the  identity  of  the  watches  claimed  to  have  been  so  taken  with  cer- 
tain watches  traced  into  the  possession  of  the  respondent  and  bearing 
the  same  numbers. 

Evidence — Copies  of  lost  writings — Invoices,  admissible  in  evidence,  having 
been  found  by  the  court  to  be  lost,  copies  thereof  were  properly  re- 
ceived. 

Burglary — Circumstantial  evidence  uith  evidence  of  the  corpus  delicti — Evi- 
dence sufficient  for  submission  to  the  jury — Evidence  tending  to  show 
that  certain  watches  claimed  to  have  been  burglariously  taken  were 
kept  in  a  hiding-place,  and  that  the  respondent  knew  of  their  hiding- 
place,  that  shortly  after  the  burglary  he  had  some  of  the  watches  in 
his  possession,  and  that  he  disposed  of  a  part  thereof  at  a  price  not 
more  than  half  their  market  value,  in  connection  with  evidence  tend- 
ing to  establish  the  corpus  delicti,  made  a  case  proper  to  be  submitted 
to  the  jury,  and  a  motion  to  have  a  verdict  directed  in  the  respondent's 
favor  was  properly  overruled. 

Evidence — Possession  of  stolen  property  to  be  considered  tuith  other  relevant 
f<icts — ^The  recent  unexplained  i>ossession  of  stolen  property,  when  that 
fact  is  shown,  and  all  the  attending  circumstances  and  other  relevant 
facte  in  evidence,  must  be  considered  together  by  the  jury  in  determin- 
ing the  guilt  or  innocence  of  a  respondent  charged  with  the  felonious 
taking  of  the  stolen  property ;  and  a  charge  which  permits  them  to 
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the  question  npon  the  evidence  of  such  possession,  consid- 
eied  apart  from  the  evidence  of  such  circumstances  and  facts,  is 
erroneous. 

Evidence  of  good  character — Evidence  of  good  character  tends  to  rebut  the 
presumption  of  guilt  consequent  ui>on  the  recent  possession  of  stolen 
goods. 

Eaidenee — Cireunukmces  attending  posusHon  of  ttolen  property — ^The  manner 
in  which  one  keeps,  uses  and  exhibits  stolen  property  in  his  possession, 
has  a  bearing  upon  the  effect  to  be  given  to  its  possession, 

hcontieUnt  imtruetione — Error  in  one  part  of  a  charge  is  not  cured  by  a 
proper  instruction  on  the  same  subject  in  a  later  part  of  the  charge, 
when  the  later  instruction  is  not  given  to  supersede  or  correct  the 
former,  and  the  jury  are,  in  effect,  left  to  follow  either. 

Evidence — Connected  facte — ^Evidence  of  the  recent  possession  by  a  respond- 
ent of  a  part  of  the  property  stolen  at  a  certain  time  and  place  tends 
te  connect  him  with  the  theft  of  other  property  stolen  at  the  same  time 
and  place. 

Indigtkknt  for  burglary  including  larceny.  Bennington 
Comity^  Jane  Term,  1899,  Munson,  J.,  presiding.  Trial  by 
jury.  Verdict,  guilty.  Judgment  on  verdict.  The  respondent 
excepted. 

The  case  is  stated  in  the  opinion. 

Edward  Z.  Baies^  State's  Attorney,  for  the  State. 
W.  B.  SJiddon  for  the  respondent. 

Watson,  J.  The  respondent  was  indicted  and  tried  for 
buTglarizing  the  store  of  Frank  Huling,  and  for  the  larceny  of 
Beventeen  watches  therein  being,  of  the  prpperty  of  Huling. 
Huling  was  a  witness  in  behalf  of  the  State,  and  testified  in 
substance,  that  some  of  these  watches  were  old  ones  for  which 
he  had  traded,  and  some  of  them  were  new  ones  purchased  by 
Mm  of  Bogle  Brothers  of  White  River  Junction,  and  that  when 
he  purchased  them,  he  received  from  Bogle  Brothers,  bills  with 
the  numbers  of  the  watches  purchased  thereon,  which  he  after- 
wards compared  with  the  numbers  on  the  watches  and  found  to 
be  correct ;  that  after  the  burglary,  he  copied  the  numbers  of 
the  watches  from  some  of  these  bills  and  gave  a  copy  to  the 
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officer  to  aid  him  in  looking  after  the  stolen  property  and  in 
identifying  the  same.  The  copied  list  was  in  court,  and  Huling 
was  asked  by  the  State  whether  the  numbers  upon  that  paper  or 
list  were  the  same  that  he  found  upon  the  bills  which  he  had 
with  the  watches,  to  which  he  answered,  "  Yes,  Sir,  all  but  one. 
There  is  one  there  that  I  am  mistaken  in."  The  respondent 
made  no  objection  until  after  the  answer  was  given,  and  the 
question  and  answer  were  allowed  to  stand  subject  to  exception. 
The  answer  was  responsive  to  the  question ;  and  the  objection 
and  the  exception  were  too  late,  and  are  unavailing.  State  v. 
Ward,  61  Vt  163. 

John  Nash,  the  officer  to  whom  the  copied  list  was  furnished 
by  Huling,  was  improved  by  the  State  as  a  witness,  and  after 
testifying  to  the  description  and  numbers  of  the  watches  found 
by  him,  was  asked  how  the  description  and  the  numbers  he  had 
given  compared  with  the  list  furnished  him  by  Huling  before  he 
recovered  possession  of  the  watches.  To  the  ruling  that  this 
might  be  shown,  respondent  excepted.  But  it  does  not  appear 
by  the  record  that  the  question  was  answered,  and  therefore 
whether  it  was  proper  or  otherwise,  is  immaterial,  as  the  respond- 
ent was  not  prejudiced  thereby.  Smith  v.  77ie  Niagara  Fire 
Ine.  Co.,  60  Vt.  682. 

M.  C.  Holt,  an  employee  of  Huling,  who  had  charge  of  the 
store  for  a  long  time  before  and  at  the  time  it  was  burglarized, 
was  a  witness  in  behalf  of  the  State,  and  produced  a  bill  of  two  of 
the  watches  in  question  from  Bogle  Brothers  to  Huling.  This 
bill  contained  the  numbers  of  those  two  watches  and  was  properly 
admitted  in  evidence  in  connection  with  the  testimony  of  the 
witness,  upon  the  question  of  identification  of  the  watches  traced 
into  the  respondent's  possession  shortly  after  the  burglary,  as 
property  stolen  from  Huling's  store  at  that  time. 

The  bills  of  some  of  the  other  new  watches  were  found,  by 
the  court,  to  be  lost,  and  the  copies  thereof,  testified  to  by  Huling 
and  used  by  the  officer,  were  properly  admitted  as  secondary 
evidence  in  connection  with  the  testimony  of  the  witness  upon 


Vt.]  STATE  V.   FrrZGBBALD.  145 

the  same  question.  The  evidence  tended  to  show  that  these 
watches  were  kept  in  a  show  case  in  the  store^  and  each  night, 
were  taken  therefrom  and  put  into  a  box  under  the  counter  to 
remain  till  morning  as  a  hiding  place,  in  case  any  one  should 
break  and  enter  the  store  in  the  night-time  with  intent  to  steal, 
and  that  the  respondent  had  been  in  the  employ  of  Huling,  slept 
over  the  store,  and  had  seen  the  watches  thus  hid  away  on  differ- 
ent occasions,  by  reason  whereof  he  had  knowledge  of  where  they 
were  on  the  night  in  question ;  and  that  shortly  after  the  burglary, 
he  had  in  his  possession  some  of  the  stolen  property,  and  disposed 
of  a  part  thereof  at  an  unreasonably  low  price — ^not  more  than 
half  its  market  value.  This  evidence  with  the  evidence  intro- 
duced tending  to  establish  the  cotyyus  delicti  made  a  case  proper  to 
be  submitted  to  the  jury,  and  in  overruling  the  respondent's  mo- 
tion for  a  verdict,  there  was  no  error.    Wills'  Cir.  Ev.  162, 168. 

In  the  fore  part  of  the  charge,  the  court  instructed  the  jury 
at  different  times,  in  substance,  that  the  whole  evidence,  which 
connected  the  respondent  with  the  breaking  and  entering,  rested 
upon  the  fact  of  certain  personal  property  that  was  alleged  to 
have  been  in  the  store,  being  found  in  his  possession.  Later  in 
the  charge  the  court  said :  '^  As  I  hiEtve  before  stated,  the  whole 
matter  here  stands  upon  the  possession  of  this  property ;  the  un- 
explained possession  of  the  stolen  property  within  a  short  time 
after  the  theft,  is  evidence  sufficient  to  convict  a  person  of  the 
crime  by  which  that  property  came  into  his  possession,  if  it 
produces  upon  your  mind  such  an  effect  as  enables  you  to  feel 
sore,  beyond  a  reasonable  doubt,  that  the  respondent  is  guilty  of 
the  offense  charged."     To  this  the  respondent  excepted. 

The  evidence  tended  to  show  that  shortly  after  the  burglary 
the  respondent  openly,  in  the  hotel  at  North  Hoosick,  N.  Y.,  sold 
two  of  the  nickel  watches  in  question  to  the  proprietor  of  the 
house,  and  that,  at  the  same  time,  the  respondent  had  and  exhib- 
ited a  gold  watch  of  the  same  lot,  and  that  he  subsequently  re- 
mained about  there — ^just  across  the  street  from  the  hotel — openly 

10 
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for  some  time  and  without  apparently  trying  to  bide  himself  ; 
that  he  gave  one  of  the  watches  to  the  witness  Hathaway  for 
carrying  him— respondent— from  Hoosick  Junction  to  Eagle 
Bridge,  and  that,  at  the  same  time,  the  respondent  exhibited  two 
or  three  watches ;  that  the  watch  given  to  the  witness  for  that 
purpose  was  an  old  one  of  little  value.  So  far  as  the  evidence 
discloses,  this  transaction  was  open  with  no  apparent  purpose  of 
secreting  or  hiding  anything.  There  was  also  evidence  in  the 
case,  of  more  or  less  force,  tending  to  show  the  respondent's  pre- 
vious good  character.  These  were  circumstances  weighing  in  the 
respondent's  favor.  Mr.  Bishop  says :  "  The  manner  in  which 
the  defendant  used  the  thing — as  whether  openly  or  not — is  ma- 
terial to  the  effect  of  the  possession."  2  Bish.  Cr.  Proc.  sec.  746  ; 
Waford  v.  Stat^j  44  Tex.  439 ;  MirMr  v.  StaUy  56  Ga.  630. 

As  to  the  force  of  good  character,  Mr.  Wills  says :  "  Good 
character  has  a  very  important  bearing  in  rebutting  the  presump- 
tion of  guilt  consequent  on  possession.  And,  in  some  cases,  may 
be  suflScient  to  entirely  overcome  the  presumption."  Wills'  Cir. 
Ev.  87. 

It  was  the  duty  of  the  court  to  submit  the  case  to  the  jury 
in  a  manner  to  require  a  consideration  of  not  only  the  fact  of  the 
respondent's  recent  possession  of  a  part  of  the  stolen  property,  if 
that  fact  was  established,  but  also  a  consideration  of  all  the  cir- 
cumstances for  and  against  him,  and  on  the  whole,  say  whether 
they  were  satisfied  of  his  guilt  beyond  a  reasonable  doubt.  Mr. 
Bishop  further  says :  "  All  the  attending  circumstances  should  be 
shown  in  connection  with  the  fact  of  possession.  And  all  should 
be  taken  into  the  account  by  the  jury."  2Bish.Cr.  Proc.  sec.  746. 

Mr.  Wills  further  says :  "  It  is  always  a  question  for  the  jury, 

applying  to  the  solution  of  the  problem  the  common  experiences 
and  observations  of  life, whether  they  are  satisfied,  from  all  attend- 
ing circumstances  and  other  facts  in  evidence,  that  the  possession 
was  honest  or  felonious."    Wills'  Cir.  Ev.  82. 

Under  this  instruction  of  the  court,  the  jury  were  at  liberty 
to  consider  and  determine  the  question  of  guilt  upon  the  recent 
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unexplained  poBsession  of  a  part  of  the  stolen  property,  alone, 
and  to  convict  the  respondent  if  they  were  thereby  satisiied  of 
his  gailt  beyond  a  reasonable  doubt.  A  conviction  founded  upon 
sach  a  basis  wholly  deprived  the  respondent  of  the  benefit  of  the 
attending  circumstances  in  his  favor,  and  also,  of  the  evidence 
of  good  character.  This  part  of  the  charge  was  too  narrow  and 
was  error.     Brooks  v.  Thatchery  49  Vt.  492. 

Nor  was  this  error  rectified  by  giving  the  proper  instruction 
npon  the  same  subject  in  a  later  paragraph  of  the  charge.  The 
latter  was  not  given  to  correct  or  supersede  the  former  instruc- 
tion, and  was  inconsistent  therewith.  The  jury  were  left  to 
adopt  either,  and  it  cannot  be  said  that  no  harm  resulted  to  the 
respondent  therefrom.     Bovee  v.  Danville^  53  Vt.  183. 

The  evidence  tended  to  show  that  some  of  the  watches  pro- 
duced on  the  trial,  were  found  in  the  hands  of  one  Delaney,  in  the 
State  of  New  York,  and  that  they  were  a  part  of  the  watches 
stolen  at  the  time  of  the  alleged  burglary.  Delaney  was  not 
produced  as  a  witness,  and  there  was  no  direct  evidence  as  to 
how  he  came  in  possession  of  the  watches,  nor  connecting  the 
respondent  therewith.  Belative  thereto,  the  court  charged  the 
jury,  in  substance,  that  there  being  evidence  tending  to  show  a 
certain  number  of  watches  were  taken  on  the  same  night,  and 
that  a  portion  of  them  were  in  the  recent  possession  of  the 
respondent,  there  was  evidence  tending  to  connect  him  with  the 
other  watches  lost  or  taken  at  the  same  time.  To  this  respondent 
excepted.  We  think  those  facts  and  circumstances  had  the  evi- 
dentiary force  given  them  by  the  court,  and  the  charge  in  that 
r^ard  was  without  error.  Corrmwnwealth  v.  McOa/rty^  114 
Mass.  S99. 

Exceptions  svstainedy  judgment  reversedy  verdict  set  asidfiy 
and  cause  remanded. 
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Alfbbd  Riottz  V,  The  Kteoate  Bbiok  Co. 

January  Term,  1900. 

Preaent :    Taft,    G.  J.,  Rowbll,  Tyler,  Munson,  Stabt,  Thompson  and 

Watson,  JJ. 

» 

Opinion  filed  March  3,  1900. 

Construction  of  contracts — Substance  cts  distinguished  from  mere  form — ^The  sub- 
stanoe  of  a  contract  asdiBtinguished  from  its  mere  form  must  be  consid- 
eredjwhen  it  is  necessary  so  to  do  in  order  to  ascertain  the  substantial 
intent  of  the  parties. 

Construction  of  contracts — Substantial  intent  controls — In  the  construction  of  a 
contract  the  substantial  intent  of  the  parties  is  the  controlling  consid- 
eration to  which  greater  regard  is  to  be  had  than  to  the  precise  words 
used. 

Construction  of  contracts — Circumstances  in  which  parties  contract  to  be  consid- 
dered — Fair  and  just  construction  favored — In  the  construction  of  aeon- 
tract  the  circumstances  in  which  the  parties  contract  are  to  be  looked 
at ;  and  a  construction  will  never  be  adopted  that  will  give  one  party 
an  unfair  advantage  over  the  other,  unless  such  was  their  manifest 
intention  when  the  contract  was  made. 

Construction  of  contracts — Duty  imposed  by  necessary  implication — Implied 
covenants  and  promisu — ^A  duty  may  be  imposed  upon  a  party  to  a  con- 
tract by  necessary  implication ;  and  when  such  implication  is  not 
external  to  the  contract,  but  gathered  from  it,  it  is  as  much  a  part  of 
the  contract  as  if  set  forth  in  express  words.  Such  implication  is  but 
an  application  of  the  doctrine  of  implied  covenants  and  promises. 

Application  of  the  foregoing  principles  of  construction — By  the  terms  of  a  con- 
tract by  which  the  plaintiff  was  to  make  for  the  defendants,  in  their 
brickyard,  a  million  brick  a  year  for  five  years,  and  as  many  more  as  the 
defendants  wanted,  the  defendants  **  had  the  privilege  of  furnishing  " 
supplies,  and  the  plaintiff  was  to  be  paid  for  all  brick  sold  each 
month,  on  the  15th  of  the  following  month.  It  being  established  that 
the  plaintifPs  only  means  of  carrying  on  the  contract  was  what  he 
received  under  it,  and  that  this  was  known  to  the  defendants  at  the 
time  of  the  contract,  it  must  be  taken  that  it  was  the  mutual  intention 
of  the  parties  that  the  plaintiff  should  receive  from  that  source  enough 
to  enable  him  to  prosecute  the  wor^.  Neither  party  could  have 
intended  less,  for  otherwise,  as  they  knew,  the  purpose  of  both  was 
sure  to  be  defeated. 
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Same-— In  the  drcnmBtancea,  the  law  constraes  the  contract  in  thiB  caae  as 
imiKMing  upon  the  defendants  by  necessary  implication  the  duty  of 
famiahing  supplies  or  of  selling  and  paying  for  brick,  or  of  doing  both, 
so  as  to  enable  the  plaintiff  to  go  on  with  the  work. 

Conttruction  of  contract  in  respect  to  payment  after  sale — ReoBondble  time  in 
which  to  mU— Under  the  contract,  the  obligation  to  pay  for  brick  made 
was  not  wholly  contingent  upon  the  actual  sale  of  the  brick.  They 
were  to  pay  on  the  15th  of  the  month  following  a  sale  ;  and  after  the 
lapse  of  a  reasonable  time  in  which  to  sell,  they  were  bound  to  pay 
whether  they  had  sold  or  not. 

RtammaJble  time  dependent  upon  circumstances — How  determined  in  this  case — 
What  is  a  reasonable  time  depends  on  the  circumstances  of  the  particu- 
lar case,  and  in  this  case  a  reasonable  time  was  a  time  seasonable  to 
meet  the'necessities  of  the  plaintiff,  and  to  enable  him  to  prosecute  the 
work. 

Breach  of  contract  which  goes  to  its  essence — External  condition  subsequent — 
Discharge  of  injured  party — Under  the  contract  in  this  case  the  defendants 
after  furnishing  supplies  and  paying  help  for  some  months,  refused  to 
furnish  further  supplies  and  neglected  to  sell,  or  pay  for,  brick  made, 
and  so,  committed  a  breach  which  went  to  the  essence  of  the  contract, 
operated  as  an  external  condition  subsequent,  and  entitled  the  plaintiff 
to  be  discharged  from  further  performance  on  his  part. 

Breach  of  contract  not  going  to  its  essence — Breach  compensable  in  damages — 
The  plaintiff,  before  the  breach  by  the  defendants,  purchased  certain 
supplies  of  another  than  the  defendant ;  but  such  purchase,  if  a  breach 
at  all,  did  not  go  to  the  essence  of  the  contract,  was  compensable  in 
damages,  and  does  not  defeat  recovery.  As  the  plaintiff  performed  in 
part  substantially  according  to  the  terms  of  the  contract,  he  is  entitled 
to  recover  compensation  for  what  he  did  thereunder. 

Aiding  supported  by  evidence — ^The  finding  of  the  referee,  that  the  defendants 
knew  the  financial  condition  of  the  plaintiff  at  the  time  the  contract 
was  made,  is  supported  by  the  evidence  reviewed  in  the  opinion. 

iVodiee — ^A  concession,  made  by  a  party  on  trial,  may  properly  be  taken  to 
be  based  on  knowledge  of  the  conceded  fact. 

Action  of  assumpsit  against  Martin  H.  Gibson  and  John 
Gibson,  partners  under  the  firm  name  of  the  Ryegate  Brick  Com- 
pftny.  Caledonia  County,  June  Term,  1899,  Watson^  J.,  presid- 
ing. Heard  on  referee's  report  and  exceptions  thereto.  Judg- 
ment ^?fY>/<?rma  for  the  plaintiff  to  recover  $2441.03  and  interest 
from  November  15,  1894,  with  costs.    The  defendants  excepted. 
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The  case  is  stated  in  the  opinion. 

^.  TT.  Smith  and  ScoU  Sloans  for  the  plaintiff. 
Dunnett  <&  Slack  for  the  defendants. 

RowELL,  J.  By  the  contract  in  question,  made  and  executed 
the  2d  of  March,  1894:,  the  plaintiff  was  to  furnish  help,  horses, 
and  every  thing  else  required  to  carry  on  the  brick  business  that 
the  defendants  were  not  to  furnish,  and  make  for  the  defendants 
in  their  brick-yard,  shaving  the  clay  for  that  purpose,  a  million 
brick  a  year  for  five  years,  and  as  many  more  as  the  defendants 
wanted,  at  so  much  a  thousand,  packed  on  the  cars.  The  defend- 
ants had  "  the  privilege  of  furnishing  "  the  plaintiff  hay,  provis- 
ions, and  groceries,  the  price  not  to  exceed  what  he  would  have 
to  pay  for  the  same  grade  of  goods  elsewhere ;  and  all  brick  sold 
each  month  were  to  be  paid  for  on  the  15th  of  the  following 
month. 

The  referee  finds  that  at  the  time  the  contract  was  made, 
the  plaintiff  was  a  poor  man,  without  the  money,  property,  or 
credit  necessary  to  employ  and  board  the  men  and  teams  neces- 
sary to  carry  out  the  contract,  and  continued  in  the  same  financial 
condition  up  to  the  time  this  suit  was  commenced,  which  was 
known  to  the  defendants  when  the  contract  was  made  and  when 
they  refused  to  furnish  supplies  as  below  stated.  The  finding 
that  the  defendants  knew  the  plaintiff's  financial  condition  at  the 
time  the  contract  was  made,  is  challenged  as  not  supported  by 
the  evidence.  But  we  think  it  a  warrantable  deduction  from 
what  the  referee  says  he  based  it  upon. 

The  defendants  saw  the  plaintiff  in  Gonic,  N.  H.,  where  he 
lived,  and  there  commenced  negotiations  with  him ;  and  the  fact 
that  as  soon  as  he  moved  to  Ryegate,  which  was  the  3d  of  April, 
and  before  he  could  have  done  any  work  under  the  contract,  the 
defendants,  without,  as  far  as  appears,  having  learned  anything 
new  about  him,  and,  as  it  were,  as  matter  of  course,  began  to 
furnish  on  credit  all  the  provisions  and  supplies  for  his  family, 
including  his  employees,  and  to  pay  his  men,  as  the  referee  finds 
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they  did,  affords,  of  itself,  pretty  good  ground  for  saying  that 
they  knew  from  the  first  that  they  would  haTe  to  do  that  in  order 
to  enable  him  to  go  on  with  the  contract.  And  besides,  their 
concession  on  trial  that  he  had  no  money  or  property  to  carry  on 
the  contract  except  what  he  was  entitled  to  receive  thereunder 
from  them,  being  unlimited  as  to  time,  and  coupled  with  the  fact 
that  they  did  not  claim  by  their  testimony  that  they  supposed 
otherwise  when  the  contract  was  made,  is  capable  of  being  con- 
strued to  mean,  and  probably  does  mean,  that  he  had  no  other 
means  at  any  time,  neither  when  the  contract  was  made  nor  after- 
wards ;  and  as  the  concession  may  properly  be  taken  to  have  been 
based  on  knowledge,  the  referee  might  well  have  inferred  that 
the  knowledge  and  the  concession  were  coextensive  in  point  of 
time. 

The  defendants  continued  to  furnish  supplies  and  to  pay  help 
to  and  including  September  15th,  and  refused  to  do  either  there- 
after. Up  to  this  time  the  plaintiff  had  burned  three  kilns  of 
brick,  one  in  June  and  two  in  August,  which  produced,  allowing 
the  kilns  to  be  alike,  1,162,500  brick,  such  as  the  contract  called 
for ;  and  on  the  3d  of  September,  he  had,  moulded,  dried,  and 
hicked  in  the  yard,  enough  for  another  kiln,  a  part  of  which,  at 
least,  he  packed  in  the  kiln  after  September  15th,  and  the  kiln 
was  burned  the  latter  part  of  October.  The  plaintiff  made 
1,500,000  brick  in  all,  such  as  the  contract  called  for,  which  the 
defendants  have  sold  and  received  pay  for ;  but  at  the  time  suit 
was  commenced,  November  15,  1894,  the  defendants  had  sold 
less  than  half  a  million,  leaving  more  than  a  million  in  the  yard 
unsold ;  and  those  sold,  with  certain  other  items  allowed  the  plain- 
tiff, made  his  credit  at  that  time,  as  the  judgment  was  made  up, 
$1904.41,  and  the  defendants  had  paid  him  $2638.86,  thus  largely 
overpaying  him  on  that  basis ;  but  the  labor  for  making  the  brick 
left  in  the  yard  unsold  came  to  $3173.48  more,  as  allowed  by 
the  referee,  and  those  brick  were  sold  mostly  in  1895  and  1896, 
and  before  the  15th  of  September  of  the  latter  year. 
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Soon  after  the  plaintiff  commenced  making  brick,  the  defend- 
ants told  him  they  could  and  would  sell  all  he  could  make,  and 
wanted  him  to  make  more  than  a  million  that  season.  Relying 
upon  this,  he  employed  more  men,  and  made  more  brick  than  he 
otherwise  would,  fully  believing  that  the  brick  so  made  would  be 
sold  mostly  that  summer  and  fall,  and  the  rest  of  them  by  the 
time  brick-making  would  commence  in  the  spring. 

On  September  15th,  when  the  defendants  refused  to  make 
further  advances,  there  were  about  750,000  brick  in  the  yard 
that  the  plaintiff  had  made,  and  he  then  notified  them  that  he 
had  nothing  to  eat,  no  money  to  buy  provisions,  none  to  pay  his 
help,  and  must  work  somewhere  to  get  something  to  live  on  un- 
less they  would  continue  to  furnish  supplies  to  enable  him  to  go 
on  with  the  contract.  The  defendants  refused  to  furnish  lilm^ 
imd  claimed  as  an  excuse,  as  the  referee  says,  (1)  that  they  were 
not  obliged  to  do  so  under  the  contract ;  (2)  that  he  had  broken 
the  contract  by  not  shaving  the  clay ;  (3)  that  they  had  already 
advanced  more  than  was  due  him  under  the  contract ;  and  (4) 
that  they  had  advanced  to  him  more  than  all  the  brick  then  man- 
ufactured by  him  would  come  to  at  the  prices  named  in  the 
contract. 

The  plaintiff  plowed  and  picked  most  of  the  clay  instead  of 
shaving  it,  as  the  contract  required.  But  the  referee  finds  that 
the  brick  were  just  as  good  with  the  clay  plowed  and  picked  as 
they  would  have  been  with  it  shaved,  and  that  the  defendants 
consented  to  its  being  plowed  and  picked. 

In  November,  shortly  before  suit  was  commenced,  the  plain- 
tiff requested  the  defendants  to  furnish  cars  so  that  he  could  load 
brick  and  get  some  pay,  or  else  to  furnish  supplies.  In  response 
to  this,  they  furnished  one  car  only,  which  was  loaded  with 
10,200  brick  on  November  12th,  which  were  credited  to  him; 
but  they  made  no  other  advances. 

The  plaintiff  claims  that  the  refusal  of  the  defendants  on 
September  15th  to  make  further  advances,  was  a  breach  of  the 
contract  on  their  part,  and  that  he  was  thereby  both  disabled 
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and  discharged  from  further  performance  on  hie  part.  That  he 
was  thereby  disabled,  clearly  appears ;  and  the  question  is, 
whether  he  was  thereby  discharged. 

The  defendants  say  that  they  were  not  obliged  by  the  con- 
tract to  furnish  supplies,  but  could  furnish  them  or  not  at  their 
option,  and  were  not  in  fault  in  not  selling  more  brick  and 
thereby  supplying  the  plaintiff  with  means,  and  therefore  com- 
mitted no  breach. 

This  makes  it  necessary  to  consider  the  substance  of  the  con- 
tract as  distinguished  from  its  mere  form,  that  we  may  give  it  a 
fail-  and  just  construction,  and  ascertain  the  substantial  intent  of 
the  parties,  which  is  the  controlling  consideration  in  construing 
agreements,  and  to  which  greater  regard  is  to  be  had  than  to  the 
precise  words  used.  Jp'ard  v.  Bv^h^  11  Q.  B.  869.  And  the  cir- 
cumstances in  which  parties  contract  are  to  be  looked  at ;  and  a 
construction  will  never  be  adopted  that  will  give  one  party  an 
unfair  advantage  over  the  other,  unless  such  was  their  manifest 
intention  when  the  contract  was  made.  HtcsseU  v.  AUerton^  108 
N.  Y.  288. 

It  being  established  that  the  plaintiff's  only  means  of  carry- 
ing on  the  contract  was  what  he  received  under  it,  and  that  this 
was  known  to  the  defendants  at  the  time  the  contract  was  made, 
it  must  be  taken  to  have  been  the  mutual  intention  of  the  par- 
ties that  he  should  receive  from  that  source  enough  to  keep  him 
agoing.  Neither  party  could  have  intended  less,  for  otherwise, 
as  they  knew,  the  purpose  of  both  was  sure  to  be  defeated. 

There  were  two  ways  under  the  contract,  and  only  two,  in 
which  this  intention  could  be  carried  out.  One  was,  for  the 
defendants  to  furnish  supplies;  the  other  was,  for  them  to  sell 
brick  and  pay.  The  first  was  the  only  way  open  until  brick 
were  made  that  could  be  sold,  and  then  both  ways  were  open. 

In  these  circumstances,  the  law  supposes  it  to  have  been  the 
intention  of  the  parties  that  the  defendants,  in  one  or  the  other 
or  both  of  those  ways,  should  do  whatever  was  necessary  to  be 
done  in  order  to  provide  the  plaintiff  with  the  means  necessary 
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to  enable  him  to  go  on  with  the  work  ;  and  it  construes  the  con- 
tract as  imposing  that  duty  upon  them  by  necessary  implication. 
This  is  but  an  application  of  the  doctrine  of  implied  covenants 
and  promises.  Thus,  in  United  States  v.  Speed,  8  Wall,  at  page 
84,  it  is  said  by  Mr.  Justice  Miller,  speaking  for  the  court,  that 
when,  as  there,  the  obligation  of  the  plaintiff  required  an  ex- 
penditure of  a  large  sum  in  preparation  to  enable  him  to  perform 
it,  and  a  continuous  readiness  to  perform,  the  law  implies  a  duty 
on  the  other  party  to  do  whatever  is  necessary  for  him  to  do  to 
enable  the  plaintiff  to  comply  with  the  promise  or  covenant.  But 
there  t}ie  contract  contained  an  express  promise  that  the  defend- 
ant should  furnish  what  was  necessary.  Such  an  implication, 
when  not  external  to  the  contract,  but  gathered  from  it,  as 
it  is  in  the  case  at  bar,  is  as  much  a  part  of  the  contract  as  if  set 
forth  in  express  words.     Harriman,  Cont.  152. 

But  if  we  take  another  view,  and  put  the  case  on  the  ground 
of  allowing  the  defendants  a  reasonable  time  in  which  to  sell 
brick,  we  come  to  the  same  result ;  for  what  is  a  reasonable  time 
depends  on  the  circumstances  of  the  particular  case,  and  here  the 
circumstances  were  such  that  a  reasonable  time  was  inevitably  a 
time  seasonable  to  meet  the  necessities  of  the  plaintiff  and  to 
enable  him  to  prosecute  the  work ;  and  when  the  defendants 
refused  to  furnish  supplies,  there  then  being  plenty  of  brick  in 
the  yard  unsold,  the  time  for  selling  them  had  arrived,  as  that 
was  the  only  way  left  by  which  the  plaintiff  could  obtain  the 
necessary  means,  and  therefore  it  then  became  and  was  the  duty 
of  the  defendants  to  adopt  that  way  if  they  would  not  continue 
the  other ;  but  they  did  neither. 

It  cannot  be  said  that  their  obligation  to  pay  was  wholly 
contingent  on  the  actual  sale  of  the  bHck.  They  were  to  pay  on 
the  15th  of  the  month  following  a  sale ;  and  after  the  lapse  of  a 
reasonable  time  in  which  to  sell,  they  were  bound  to  pay  whether 
they  had  sold  or  not.  Thus,  in  Nunez  v.  Dautel,  19  Wall.  660, 
the  debtor  promised  to  pay  as  soon  as  he  sold  a  certain  crop  or 
otherwise  raised  the  money ;  and  it  was  held  that  he  wafii  bound 
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to  pay  after  the  lapse  of  a  reasonable  time,  whether  he  had  sold 
the  crop  or  otherwise  raised  the  money  or  not. 

Bnt  the  defendants  say  that  if  they  were  bound  to  furnish 
supplies  they  had  a  right  to  furnish  all  of  them,  and  that  the 
plaintiff's  purchase  of  some  of  Beattie  was  a  breach  on  his  part. 
It  api>eare  that  during  the  summer  the  plaintiff  bought  more  or 
less  goods  of  Beattie,  and  on  the  14th  of  September  assigned  to 
Beattie  on  account  thereof  what  was  due  or  to  become  due  to 
him  from  the  defendants  to  the  amount  of  $190.  But  the  de- 
fendants refused  to  recognize  the  assignment  and  have  never 
paid  anything  upon  it. 

The  goods  that  plaintiff  bought  were  necessary  supplies,  re- 
quired and  used  by  him  in  boarding  his  family  and  the  men  em- 
ployed in  making  brick,  and  were  very  largely  such  as  the  de- 
fendants did  not  have  in  stock  when  wanted  by  him.  But  this, 
if  a  breach  at  all,  did  not  go  to  the  essence  of  the  contract,  and 
was  compensable  in  damages,  and  so  will  not  defeat  recovery. 
7  Am.  &  Eng.  Ency.  Law,  153  ;  Benjamin's  Princip.  Cont.  139- 
40 ;  Naland  v.  WhiM&y^  88  N.  T.  648. 

But  as  the  defendants'  breach  went  to  the  essence  of  the 
contract,  it  operated  as  an  external  condition  subsequent,  and  en* 
titled  the  plaintiff  to  be  discharged  from  further  performance  on 
his  part ;  and  as  he  has  performed  in  part  substantially  accord- 
bg  to  the  terms  of  the  contract,  he  is  entitled  to  recover  compen- 
sation for  what  he  did  thereunder.  Chcmberlin  v.  Soottj  33  Yt. 
80  ;  Chicago  v.  TiUey,  103  U.  S.  146. 

These  views  being  decisive,  no  other  questions  need  be  con- 
sidered. 

As  it  is  not  suggested  but  that  the  judgment  below  is  cor- 
rect in  amount  if  any  is  to  be  rendered  for  the  plaintiff,  that 

Judgment  is  affirmedy  and  judgment  rendered  for  the 
am&unt  thereof  ^  with  interest  thereon  during  stay  of  exeoutton, 
and  additional  costs. 
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D.  F.  HoLDEN  V.  The  Rutland  Railroad  Co. 

January  Term,  1900. 

Present :  Tait,  G.  J.,  Bowell,  Tylbr,  Munson,  Start,  Thompson  and  Wat- 
son, JJ. 

Opinion  filed  March  3,  1900. 

Railroads — Delivery  of  improper  ticket  by  agent — DenioU  ofpurchcuer^s  right  U> 
traneportoHon— Action  on  the  case — ^If  a  railroad  company,  through  the 
negligence  of  its  ticket  agent,  and  without  fault  on  the  part  of  the  pur- 
chaser of  a  ticket, delivers  to  such  purchaser  a  ticket  on  which  is  written 
a  name  other  than  that  of  the  purchaser,  so  as  to  indicate  that  the  pur- 
chaser is  not  entitled  to  the  transportation  thereon  for  which  he  con- 
tracts and  pays,  and  the  company  thereafter,  through  its  conductor,  re- 
fuses to  accept  such  ticket  in  payment  of  such  transportation.it  is  guilty 
of  a  breach  of  duty  towards  the  purchaser  for  which  he  can  maintain  an 
action  on  the  case. 

Might  to  nominai  damagei — Demurrer — If  such  breach  of  duty  is  shown  in 
such  action,  the  plaintiff  is  entitled  to  nominal  damages  at  least,  and, 
therefore,  a  demurrer  cannot  be  sustained  on  the  ground  that  the  alle- 
gations of  the  declaration  do  not  show  any  damages  to  the  plaintiff  for 
which  he  can  sustain  the  action. 

The  rule  applicable  to  the  form  of  action — ^The  rule  is  recognized  and  applied 
that  when  from  a  given  state  of  facts,  the  law  raises  a  legal  obligation  to 
do  a  particular  act,  and  there  is  a  breach  of  that  obligation,  and  a  con- 
sequential damage,  then,  although  assumpsit  may  be  maintainable 
upon  a  promise  implied  by  law  to  do  the  act,  still  an  action  on  the  case 
founded  in  tort  is  the  more  proper  form  of  action,  in  which  the  plaintiff 
in  his  declaration  states  the  facts  out  of  which  the  legal  obligation 
arises,  the  obligation  itself,  the  breach  of  it,  and  the  damage  resulting 
from  that  breach. 

Case  for  NBOLioENOB.  Heard  on  demurrer  to  the  declaration. 
Caledonia  County,  June  Term,  1899,  Thampsan^  J.,  presiding. 
Demurrer  BXLBtSiinei  pro  forma  and  without  hearing.  Declara- 
tion adjudged  insufficient  and  judgment  -for  the  defendant.  The 
plaintiff  excepted. 

The  case  is  stated  in  the  opinion. 
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£dward  H.  Deavitt  for  the  plaintiff. 
Frederick  H.  BuUon  for  the  defendant. 

Thompson,  J.  The  declaration  alleges  that  the  plaintiff  ap- 
plied to  the  defendant's  ticket  agent  at  Burlington,  Yt.,  for  such 
a  ticket  as  woald  entitle  the  plaintiff  to  be  transported  by  the 
defendant  over  its  railroad  the  distance  of  one  thousand  miles' 
and  that  he  paid  twenty  dollars  for  such  a  ticket,  and  thereupon 
received  from  said  agent  a  ticket  which  he  represented  to  the 
plaintiff  entitled  him  to  be  so  carried  over  the  defendant's  rail- 
road ;  that  in  writing  on  said  ticket  the  name  of  the  person  entitled 
to  use  it,  said  agent  carelessly  and  negligently,  and  without  the 
fault  of  the  plaintiff,  wrote  thereon  the  name  of  A.  F.  Holden, 
instead  of  D.  F.  Holden,  the  name  of  the  plaintiff;  that  thereaf- 
terwards,  while  there  were  still  attached  to  said  ticket,  coupons 
representing  more  than  sixty-seven  miles,  the  distance  between 
Burlington  and  Rutland,  the  defendant  received  the  plaintiff  as 
a  passenger  upon  its  train  to  transport  him  from  Burlington  to 
Rutland,  and  that  while  he  was  being  so  transported  the  defend- 
ant refused,  by  its  conductor,  to  receive  said  ticket  in  payment 
of  plaintiff's  fare.  Other  facts  are  set  forth,  and  other  wrongs 
and  injuries  are  alleged  in  the  declaration,  which  it  is  not  neces- 
sary for  us  to  consider  under  the  defendant's  general  demurrer. 
There  is  an  allegation  that  all  the  wrongs  and  injuries  set  forth 
were  the  direct  result  of  said  carelessness  and  negligence  of  said 
agent,  and  without  lack  of  due  care  on  part  of  the  plaintiff. 

The  plaintiff  was  entitled  to  transportation  on  the  ticket  for 
which  he  contracted  and  paid,  and  is  entitled  to  at  least  nominal 
damages  for  the  neglect  and  refusal  of  the  defendant  to  so  trans- 
port him.  It  is  not  necessary  to  decide,  and  it  is  not  adjudged 
whether  he  is  entitled  to  recover  for  other  damages  under  his  dec- 
laration. As  he  is  entitled  to  nominal  damages  at  least,  the  de- 
murrer cannot  be  sustained  on  the  ground  that  the  allegations  of 
the  declaration  do  not  show  any  damages  to  the  plaintiff  for 
which  he  can  sustain  an  action. 
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The  defendant  contends  that  the  plaintiff  has  mistaken  the 
form  of  his  action,  and  that  it  shonld  have  been  assumpsit  in- 
stead of  case.  Without  doubt  he  could  maintain  an  action  of 
assumpsit  on  a  promise  implied  by  law  from  the  facts  stated  in 
his  declaration,  but  that  is  not  decisive  of  his  right  to  main- 
tain an  action  on  the  case.  In  1  Chittj's  PL  (I4th  Am.  Ed.) 
135*,  the  rule  is  stated  to  be  this :  "Where  from  a  given  state 
of  facts  the  law  raises  a  legal  obligation  to  do  a  particular  act, 
and  there  is  a  breach  of  that  obligation,  and  a  consequential 
damage,  there,  although  assumpsit  may  be  maintainable  upon  a 
promise  implied  by  law  to  do  the  act,  still  an  action  on  the  case 
founded  in  tort  is  the  more  proper  form  of  action,  in  which  the 
plaintiff  in  his  declaration  states  the  facts  out  of  which  the  legal 
obligation  arises,  the  obligation  itself,  the  breach  of  it,  and  the 
damage  resulting  from  that  breach."  Burnett  v.  Lynchy  5  Bam. 
&  C.  609.  It  was  the  duty  of  the  defendant,  under  the  facts 
stated  in  the  declaration,  to  deliver  to  the  plaintiff  such  a  ticket 
as  would  entitle  him  to  the  transportation  on  its  railroad  for 
which  he  paid,  and  upon  presentation  of  such  ticket  to  transport 
him  on  proper  trams  until  it  was  used  up.^  For  the  breach  of  this, 
duty,  arising  from  the  negligence  of  the  defendant's  agents, 
which  in  law  is  its  negligence,  the  plaintiff  can  maintain  an  ac- 
tion on  the  case  for  the  damages  accruing  to  him  from  such 
breach  of  duty. 

TAe  pro  forma  judgment  sustaining  the  demurrer  and  ad- 
judging the  declaration  insufficient  and  for  the  defendant  to  re- 
cover its  costs  J  is  reversed^  and  the  demurrer  is  overruled  and  the 
declaration  is  adjudged  sufficient^  and  cause  reminded. 
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Stlvia  a.  Clement  v.  Aabon  Skinneb  and  Tbustses. 

October  Tenn,  1899. 
Present :  Taft,  C.  J.,  Rowell,  Tyleb,  Mumsok,  Thompson  and  Watbon,  J  J. 

Opinion  filed  March  3, 1900. 

Qmtrtu^t  to  marry — Time  of  performance — A  contract  to  marry,  unconditional 
as  to  time,  is  in  contemplation  of  law  a  contract  to  marry  within  a 
reasonable  time. 

OonitrcuA  to  marry — EjFect  of  subsequent  agreement  as  to  time — In  the  case  of 
such  a  contract  to  marry,  a  subsequent  agreement  as  to  the  date  of  the 
marriage  is  not  the  formation  of  a  new  contract,  nor  the  abandonment 
of  the  existing  one,  but  is  a  recognition  of  the  subsisting  contract,  and 
is  an  act  of  the  i>artie8  which  is  evidence  of  what  is  a  reasonable  time. 

Co/ntrad  to  marry — ModifiaUion  as  to  tims^lf  a  contract  to  marry  within  a 
fixed  time,  is  indefinitely  extended  as  to  time,  it  then  becomes  a  con- 
tract to  be  performed  within  a  reasonable  time. 

DedaraHon  upon  a  contract — Sufficient  to  state  legal  effect — In  declaring  upon  a 
contract  it  is  not  necessary  nor  proper  to  set  forth  the  various  steps  which 
led  up  to  it,  nor  is  it  necessary  to  set  forth  its  identical  language.  It 
is  sufiicient  if  its  legal  effect  is  stated. 

Variance — ^Under  the  foregoing  principles  of  law,  there  was  in  this  case  no 
variance  between  the  contract  to  marry  declared  on  and  the  contract 
which,  in  either  of  two  aspects,  the  plaintiff's  evidence  tended  to  show. 

Endence — Presumption  that  language  is  understood  according  to  its  plain  im- 
port— ^The  defendant  was  permitted  to  testify  that  in  negotiations  which 
induced  an  offer  of  marriage  from  him  to  the  plaintiff,  the  plaintiff  told 
him  that  she  owned  a  stock  of  goods  worth  $1800,  and  owed  only  $400, 
and  that  he  believed  and  acted  upon  such  statement.  He  then  offered, 
and  was  refused  x>ermission,  to  testify  that  from  what  the  plaintiff  so 
told  him  he  understood  that  she  owned  a  stock  of  goods  worth  $1800, 
and  owed  only  $400.  As  the  language  used  by  the  plaintiff,  as  testified 
to  by  the  defendant,  meant  precisely  what  he  offered  to  show  he  under- 
stood it  to  mean,  and  could  mean  nothing  else,  he  is  presumed  to  have 
understood  it  according  to  its  plain,  natural  and  only  meaning,  and 
there  was  no  error  in  excluding  evidence  of  his  understanding. 

Practice — Error  in  reception  of  evidence  cured  by  charge — ^Upon  the  question  of 
damages,  evidence  was  received  that  while  a  contract  to  marry  was  in 
force  between  the  parties,  the  plaintiff,  a  milliner,  sold  a  part  of  her 
stock  of  goods  at  a  sacrifice  in  order  to  be  ready  to  marry,  and  that  the 
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defendant  knew  of  such  sale  and  sacrifice.  This  was  error,  but,  when 
the  case  was  submitted  to  the  jury,  this  evidence  was  withdrawn  from 
their  consideration  upon  the  question  of  damages,  and  was  left  for  their 
consideration  only  upon  a  question  to  which  it  was  relevant.  The  error 
in  admitting  it  for  an  improper  purpose  was  thus  cured,  it  not  appear- 
ing that  the  defendant  was  surprised  or  misled  in  his  defence  by  the 
action  of  the  trial  court. 

Special  assumpsit  on  a  contract  to  marry.  Plea,  general 
issue.  Trial  by  jury.  Orleans  County,  MarcH  Term,  1899,  Start, 
J.,  presiding.  Verdict  and  judgment  for  the  plaintijQE.  The  de- 
fendant excepted. 

The  case  is  stated  in  the  opinion. 

W.  W.  Miles  for  the  plaintiff. 

Toung  cfe  Young  and  B,  F.  D.  Ca/rpenter  for  the  defendant. 

Thompson,  J.  I.  The  defendant  claimed  that  there  was  a 
variance  between  plaintiff's  evidence  and  her  declaration,  in  that 
the  latter  alleged  a  promise  to  marry  in  a  reasonable  time,  while 
her  evidence  showed  that  the  promise  was  to  marry  when  she  had 
disposed  of  her  stock  of  millinery  goods.  The  plaintiff 's  evidence 
tended  to  prove  that  the  defendant  made  her  an  offer  of  marriage, 
which  she  accepted,  and  that  subsequent  to  her  acceptance,  it  was 
talked  over  and  settled  between  them  that  their  marriage  should 
take  place  as  soon  as  she  could  dispose  of  her  stock  of  goods- 
This  leaves  it,  that  the  promise  to  marry  when  made,  was  uncon- 
ditional as  to  time,  and  consequently  the  law  fixed  the  time, 
which  was  a  reasonable  time.  If  there  was  an  after  understand- 
ing, that  the  date  of  the  marriage  should  be  as  claimed  by  the 
plaintiff,  that  would  not  make  a  new  contract.  It  would  be 
entirely  consistent  with  the  subsisting  contract  and  recognize  its 
existence.  In  case  of  a  contract  between  parties  to  do  a  certain 
act  within  a  reasonable  time,  a  subsequent  understanding  between 
them,  that  the  act  shall  be  done  at  a  particular  time,  would  not 
constitute  an  abandonment  of  the  contract  and  the  formation  of 
another.  Such  an  agreement  would  be  an  act  of  the  parties, 
which  would  be  evidence  of  what  would  be  a  retusonable  time. 


Yt]  OLBMBNT  V.   8KINNBB  AND  TBU8TBS8.  161 

Clark  y.  PendUton,  20  Conn.  505.  Such  was  the  effect  of  the 
nnderstanding  between  plaintiff  and  def endapt,  if  there  was  one 
as  claimed  by  plaintiff,  in  respect  to  the  tme  time  when  they 
ahoold  be  married.  Hence  the  conrt  below  correctly  held  that 
there  was  no  variance  as  to  this  phase  of  the  case. 

II.  The  defendant's  evidence  tended  to  prove  that  by  the 
terms  of  the  contract,  the  plaintiff  was  to  marry  him  in  two  or 
three  weeks  at  most,  from  the  date  of  their  engagement.  The 
plaintiff  denied  this,  but  her  evidence  tended  to  prove  that  if 
this  claim  of  the  defendant  was  correct  he  had  waived  the  limit- 
ation as  to  time,  and  afSrmed  the  contract  so  that  it  existed 
without  any  limitation  by  its  terms  in  respect  to  time  of  perform- 
ance. The  conrt  in  substance  instructed  the  jury  that  if  the 
contract  was  as  claimed  by  the  defendant  as  to  time,  and  he  ex- 
tended the  time  and  kept  the  contract  in  force,  the  plaintiff  could 
recover.  To  this,  the  defendant  excepted  on  the  ground  that 
SQch  new  contract  was  not  declared  upon,  and  that  it  was  a  vari- 
ance from  the  cause  of  action  set  out  in  the  declaration.  Assum- 
ing that  the  original  contract  in  respect  to  time,  was  as  claimed 
by  defendant,  and  that  it  was  indefinitely  extended  in  respect  to 
time  of  performance,  as  plaintiff's  evidence  .tended  to  show,  it 
then  became  a  contract  to  be  performed  within  a  reasonable  time, 
and  this  would  be  the  contract  upon  which  the  plaintiff  jnust  re- 
!  cover,  if  at  all.    Dana  it  Henry  v.  Hancock^  80  Vt.  616.    There 

I  is  no  variance  between  such  a  contract  and  the  one  described  in 

I  the  declaration.    In  declaring  upon  a  contract  it  is  not  necessary 

nor  proper  to  set  forth  the  various  steps  which  led  up  to  it,  nor 
is  it  necessary  to  set  forth  its  identical  language.  It  is  sufficient 
if  its  legal  effect  is  stated.  This  was  done  by  this  declaration 
and  the  charge  was  correct. 

III.  The  defendant  was  permitted  to  show  that  in  the  ne- 
gotiations which  induced  his  offer  of  marriage  to  the  plaintiff, 
she  told  him  she  owned  a  stock  of  goods  worth  about  $1800  and 

owed  only  $400,  and  that  he  believed  what  she  said  on  this  sub* 

11 
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ject  and  acted  on  it.  The  evidence  tended  to  show  that  she 
owed  more  than  $400  at  the  time  she  told  him  that  was  all  she 
owed.  The  defendant  excepted  to  the  ruling  of  the  court  re- 
fusing to  permit  him  to  testify  that  he  understood  from  what  she 
told  him  that  she  owned  her  stock  of  goods  to  the  amount  of 
$1800,  and  owed  only  the  sum  of  $400.  If  the  plaintiff  said  to 
the  defendant  what  he  claimed  she  said  on  this  subject,  it  was  in 
response  to  his  questions,  and  her  answers  were  direct  and  sus- 
ceptible of  only  one  meaning,  viz.,  that  she  owned  about  $1800 
worth  of  goods  and  o^ed  only  $400.  Standing  thus,  it  was  not 
error  not  to  permit  defendant  to  state  what  he  understood  from 
what  she  said  on  this  subject.  The  language  used  by  plaintiff,  if 
as  claimed  by  the  defendant,  meant  precisely  what  he  offered  to 
show  he  understood  it  meant,  and  could  mean  nothing  else.  He 
must  be  presumed  to  have  understood  it  according  to  its  plain, 
natural,  and  only  meaning.  There  was  no  offer  to  show  that  he 
understood  it  in  any  other  sense.  The  ruling  of  the  court  per- 
mitting him  to  show  what  the  plaintiff  said,  and  that  he  believed 
and  acted  upon  it,  gave  him  the  full  benefit  of  this  branch  of  his 
defense. 

lY.  Subject  to  the  objection  and  exception  of  the  defend, 
ant,  the  plaintiff  was  permitted  to  show  that  while  the  contract 
to  marry  was  in  force,  she  sold  a  part  of  her  stock  of  goods  at  a 
sacrifice  of  several  hundred  dollars,  in  order  to  be  ready  to  marry 
the  defendant,  and  that  he  knew  of  such  sale  and  sacrifice  at  the 
time  the  same  occurred. 

When  the  evidence  was  received,  it  was  admitted  on  the 
question  of  damages.  When  the  case  was  submitted  to  the  jury, 
it  was  withdrawn  from  their  consideration  on  that  branch  of  the 
case,  •and  the  jury  were  instructed  that  the  plaintiff  could  not  re- 
cover for  such  loss.  But  on  the  question  of  whether  the  defend- 
ant acquiesced  in  a  postponement  of  the  time  in  which  the  mar- 
riage contract  was  to  be  performed,  the  jury  among  other  things, 
were  instructed  in  substance,  that  they  might  consider  this  claim 
of  the  plaintiff,  that  she  thus  sold  her  goods  at  a  sacrifice,  and 
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that  the  same  was  kpown  to  him,  and  that  he  then  made  no  claim 
that  he  did  not  consider  the  contract  binding.  This  testimony 
was  inadmissible  on  the  question  of  damages  as  the  case  stood, 
bnt  was  releyant  to  the  issue  to  which  it  was  applied  in  the 
charge.  The  trial  coort  conld  direct  it  to  be  used  for  a  legiti- 
mate purpose  although  it  would  have  been  error  to  have  used  it 
for  the  purpose  to  which  it  was  limited  when  admitted.  The 
error  in  admitting  it  for  an  improper  purpose,  was  cured  by  the 
action  of  the  trial  court,  when  it  submitted  the  case  to  the  jury. 
The  defendant  took  no  exception  to  the  charge  on  this  subject 
and  it  cannot  be  presumed  that  he  was  surprised  or  misled  in 
hifl  defense  by  the  action  of  the  trial  court. 

Judgment  affirmed,  and  came  remanded  to  County  CauH  to 
le  proceeded  with  as  to  trustees. 


I.  H.  P.  RowBLL  V,  Estate  of  W.  C.  Lewis. 

October  Term,  1899. 
Present :    Taft,  C.  J.,  Rowell,  Munson,  Thompson,  and  Watboh,  J  J. 

Opiiiion  filed  March  3,  1900.     , 

SuouU  of  limiuaions — New  promUe — ^'I  will  pay  this  note  at  any  time/'  en- 
dorsed on  a  note  and  signed  and  dated  by  the  payor,  is  not  a  waiver  of 
the  siatute  of  limitations,  but  is  a  new  promise. 

SuovbU  of  limitatioTM-'AcknoiDUdgmemt  of  debt — ''Good  at  any  time,"  en- 
dorsed on  a  note  and  signed  and  dated  by  the  payor,  is  not  a  waiyer  of 
the  statute  of  limitations,  bat  is  merely  an  acknowledgment  of  the 
debt  evidenced  by  the  note,  from  which  a  promise  to  pay  may  be 
implied. 

Oonttruetion  of  tuch  endorsement — Principles  appUcdble—The  presumption  is 
that  in  making  such  endorsements  the  payor  uses  words  in  their 
primary  and  usual  sense  in  endorsements  upon  notes.  The  language 
must  be  construed  as  the  payee  has  a  right  to  understand  it,  or  as  the 
payor  expects  him  to  understand  it. 
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■ 

Interpretation  for  the  court — ^The  meaning  and  effect  of  such  endonements 
ifl  for  the  court  and  not  for  the  jury  to  determine. 

Statute  of  limilationa — Effect  of  acknowledgment  or  new  promise — ^The  liability 
arising  from  an  acknowledgment  or  a  new  promise  is  as  limited  as  the 
liability  under  the  original  contract  on  which  it  is  based,  and  is  effective 
in  avoiding  the  bar  of  the  statute  of  limitations  only  for  a  like  length 
of  time. 

Sale  of  merchandise  to  he  applied  on  note — Application  made  by  law — ^In  case 
merchandise  is  sold  and  delivered  to  apply  on  an  indebtedness  of  the 
vendor  to  the  vendee,  it  is  as  though  the  selling  price  thereof  had  been 
paid  in  money,  and  the  law  makes  the  application  at  once  in  ex- 
tinguishment of  the  indebtedness  pro  tanto. 

Statute  of  limUatians — Time  of  payment,  not  time  of  endorsement,  material — 
The  time  when  payments  so  made,  and  applied  by  the  law,  are  in  fact 
endorsed  on  the  writings  evidencing  the  indebtedness  is  immaterial  in 
respect  to  the  operation  of  the  statute  of  limitations. 

Payment  to  apply  upon  an  indebtedness  consisting  of  several  dehts — ^When  an 
indebtedness  consisted  of  two  notes  and  an  account,  6f  different  dates, 
and  a  payment  was  made  upon  the  indebtedness,  its  application,  by  the 
endorsement  of  the  creditor,  in  such  manner  as  to  keep  all  these  debts 
alive,  was  proper. 

Question  improperly  submitted  to  the  jury — ^Under  such  circumstances  it  was 
error  to  leave  it  to  the  jury  to  say  whether  the  creditor  was  warrant- 
ed in  making  such  application  on  the  indebtedness,  or  whether  he 
ought  not  to  have  applied  the  whole  payment  upon  the  first  debt,  and  to 
instruct  the  jury  that  there  was  a  presumption  in  the  nature  of  evi- 
dence that  the  debtor  would  desire  to  have  the  application  so  made. 

Appeal  from  the  judgment  of  commissioners  on  the  estate  of 
W.  C.  Lewis.  The  plaintiff  declared  specially  on  two  promissory 
notes  and  in  general  assumpsit.  Pleas,  the  general  issue,  pay- 
ment, the  statute  of  limitations  and  offset.  Trial  by  jury,  Wash- 
ington County,  September  Term,  1897,  Tyler,  J.,  presiding. 
Verdict  and  judgment  for  the  plaintiff.     The  plaintiff  excepted. 

The  verdict  and  judgment  were  for  the  amount  of  the  note 
dated  September  14,  1861,  described  in  the  opinion,  less  the 
amount  of  all  the  payments  made  on  the  entire  indebtedness  as 
therein  stated. 

T.  B.  Gordon  and  J.  W.  Gordon  for  the  plaintiff. 
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DiUinffhamy  Suse  <&  Rowland  and  Geo.  W.  Wing  for  the 
defendant. 

Watson,  J.  The  plaintiff  seeks  to  recover  the  amount  due 
npon  two  promissory  notes,  one  dated  September  14,  1861,  for 
twenty  dollars,  payable  to  the  plaintiff  or  order,  on  demand  with 
interest  annually,  and  signed  by  the  intestate,  and  the  other 
dated  August  26,  1867,  for  two  hundred  forty-eight  and  25-100 
dollars,  payable  to  the  plaintiff  or  bearer  on  demand,  with  inter- 
est annually,  and  signed  by  the  intestate  with  the  firm  name  of 
D.  &  W.  C.  Lewis,  of  which  firm  he  was  a  member,  and  upon  an 
ftcconnt,  of  two  items  dated  in  1861,  upon  a  small  piece  of  paper 
claimed  by  the  plaintiff  to  contain  the  original  charges,  on  which 
is  endorsed  a  payment  of  coal  under  date  of  March  16,  1891. 

On  the  former  note  is  the  endorsement,  ^'I  will  pay  this 
note  at  any  time.  W.  C.  Lewis,  June  13,  1873;"  and  under  date 
of  September  22,  1891,  is  endorsed  a  payment  of  coal  amounting 
to  $20.28.  On  the  latter  note  is  the  endorsement,  ''Good  at  any 
time,  W.  C.  Lewis,  Aug.  27,  1873 ; "  also  endorsements  of 
coal,  with  number  of  pounds  and  value,  under  dates  of  October 
9, 1890,  November  8,  1892,  and  February  18,  1893. 

At  the  close  of  the  evidence  the  plaintiff  requested  the  court 
to  hold,  as  a  matter  of  law,  that  the  endorsements,  '^  I  will  pay 
this  note  at  any  time,"  on  one  note,  and,  "Good  at  any  time,"  on 
the  other,  signed  by  the  intestate,  each  constituted  a  waiver  of 
the  statute  of  limitations.  The  court  refused  so  to  hold,  but 
held,  as  a  matter  of  law,  that  these  endorsements  were  severally, 
at  most,  a  promise  to  pay  at  any  time  within  six  years  from  the 
date  of  the  endorsement,  to  which  the  plaintiff  excepted.  The 
plaintiff  also  requested  that,  in  case  his  former  request  was  not 
granted,  the  question  should  be  submitted  to  the  jury  as  a  ques- 
tion of  fact.  This  the  court  declined  to  do,  and  the  plaintiff 
excepted. 

The  endorsement,  "  I  will  pay  this  note  at  any  time,"  is,  in 
terms,  a  promise  to  pay  the  note  on  which  it  is  written ;  and  the 
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endorsement,  ''Good  at  any  time,"  giving  it  its  greatest  force  as 
regards  the  statute  of  limitations,  was  bnt  an  acknowledgment 
of  the  debt  evidenced  by  the  note  on  which  it  appears,  from 
which  a  promise  to  pay  might  be  implied  ;  but  neither  was  a 
promise  to  waive  the  statute,  and  the  plaintiff  was  not  warranted 
in  giving  such  construction.  The  presumption  is  that  the  intes- 
tate, in  making  these  endorsements,  used  the  words  in  their  pri- 
mary and  usual  sense  when  taken  in  connection  with  the  notes 
on  which  they  were  written,  and  there  is  nothing  in  the  case  indi- 
cating that  he  expected  them  to  be  differently  understood  by  the 
plaintiff.  The  language  must  be  construed  as  the  plaintiff  had  a 
right  to  understand  it,  or  as  the  intestate  expected  him  to  under- 
stand it.  Gtmnison  v.  Bancroft^  11  Yt.  490.  The  liability 
arising  from  an  acknowledgment  or.  new  promise  is  as  limited  as 
the  liability  under  the  original  contract  on  which  it  is  based,  and 
is  effective  in  avoiding  the  bar  of  the  statute  of  limitations  only 
for  a  like  length  of  time.  Munsan  v.  Mice^  18  Yt.  58.  The 
requests  were  properly  refused,  and  the  holding  of  the  court  was 
as  favorable  to  the  plaintiff  as  the  law  would  permit. 

The  coal  endorsed  on  the  notes  and  account  was  sold  and  de- 
livered by  the  intestate  to  the  plaintiff,  as  the  evidence  of  the 
latter  tended  to  show,  to  apply  on  the  intestate's  indebtedness  to 
the  plaintiff.  The  fair  inference  to  be  drawn  from  the  record 
is  that  this  evidence  was  not  controverced  by  the  defendant,  and 
we  so  construe  it. 

The  indebtedness  of  the  intestate  to  the  plaintiff  was  repre- 
sented by  the  two  notes  and  the  account  combined,  and  if  the 
coal  was  sold  and  delivered  to  apply  in  payment  thereon,  it  was 
the  same  as  though  the  selling  price  thereof  had  been  paid  in 
money  for  that  purpose  at  the  time  of  each  sale,  and  the  law 
made  the  applications  at  once  in  extinguishment  of  that  indebted- 
ness pro  tanto,  Farrington  v.  Jennison^  67  Yt.  569 ;  Lyon  v. 
Witters^  65  Yt.  396.  And  these  payments  thus  applied  by  the 
law,  if  made  without  protest  as  to  further  liability,  operated  to 
remove  the  statute  bar  at  the  times  they  were  made,  regardless 
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of  the  time  when,  in  fact,  they  were  endorsed  in  writing  on  the 
notes  and  acconnt.  Lincoln  y.  Johnsoriy  43  Yt.  74;  Hayes  y. 
Morse,  8  Yt.  316;  Sanborn  v.  Gole,  65  Yt.  590.  The  endorse- 
ments  in  fact,  as  made  bj  the  plaintiff  on  July  6, 1895,  were  not 
improper.  Such  endorsements  were  consistent  with  the  purposes 
for  which  the  payments  were  made,  and  not  inconsistent  with  the 
preyiouB  applications  by  the  law.  Corliss  dk  Way  y.  ChrovOy  58 
Yt  708. 

Instead  of  submitting  the  question  as  to  whether  the  coal 
was  in  fact  sold  and  delivered  to  apply  in  part  payment 
upon  the  indStedness  of  the  intestate  to  the  plaintiff,  with  in- 
structions as  to  the  effect  thereof  in  law,  if  such  fact  was  estab- 
lished, as  the  case  upon  the  evidence  required,  the  court,  in 
those  portions  of  the  charge  to  which  exceptions  were  taken,  left  h 
it,  in  effect,  to  the  jury  to  say  whether,  in  justice  to  the  intestate, 
the  plaintiff  was  warranted  in  making  the  applications,  as  he  did, 
to  keep  all  three  debts  alive,  or  whether  he  ought  not  to  have  ap- 
plied all  the  payments  on  the  first  debt  and  extinguished  that  as 
far  as  he  could  ;  and  that  there  was  a  presumption  that  the  in- 
testate would  desire  to  have  the  applications  thus  made,  in  the 
nature  of  evidence  to  be  considered  with  the  other  evidence,  by 
the  jury,  in  determining  this  question. 

The  charge,  in  this  regard,  allowed  the  jury  to  determine 
whether  the  plaintiff  ought  not  to  have  made  applications  incon- 
sistent with  the  purpose  of  the  intestate  in  making  the  payments, 
and  letting  that  deterixiination  be  conclusive  upon  the  question  of 
the  statute  of  limitations,  and  was  error. 

Judgment  reversed  and  catMS  remanded.' 
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State  v,  John  Powbbs. 

January  Term,  1900. 
Present :   Taft,  C.  J.,  Rowbll,  Stabt,  THoniPSON  and  Watbon,  J  J. 

Opinion  filed  March  3, 1900. 

Reception  of  evidence — Objection  after  answer — When  a  question  is  answered 
before  an  objection  is  made,  and  there  is  nothing  in  the  record  to  show 
that  the  answer  was  given  before  an  objection  could  be  interposed,  an 
objection  made  and  an  exception  taken  after  the  answer  has  been 
given,  must  be  taken  to  have  been  too  late. 

Evidence — Q^eition  construed  in  accordance  with  its  eubstantiiU  import — ^The 
writer  of  a  certain  book  entry  was  shown  the  same  and  was  asked, 
"  Won't  you  state  whether  or  not  that  bears  evidence  of  an  erasure  or 
change?"  The  inquiry  was,  in  effect,  whether  the  entry  apjieared  as  it 
did  when  it  was  made  by  the  witness,  and  was  proper. 

Documentary  evidence — Book  entries  made  in  the  regular  course  of  business— 
Entries  bearing  upon  the  reliabilHy  of  the  book — In  support  of  an  alibi  the 
respondent  put  in  evidence  certain  entries  from  a  livery  book  under  the 
claim  that  the  book  was  kept  in  the  regular  course  of  the  livery  business 
of  one  S.  It  was  then  proper  for  the  State  to  put  in  evidence  other 
entries  in  the  same  book  tending  to  show  the  real  character  of  the  book 
as  a  record  of  the  business  transacted. 

Documentary  evidence — Impeachment  of  book  by  inspection — Objections  made 
below  alone  considered — ^A  book  entry  was  put  in  evidence  by  the  respond- 
ent to  show  a  date  material  to  his  defense  of  an  alibi.  The  State  offer- 
ed the  whole  page  on  which  this  entry  was,  under  the  claim  that  an 
inspection  of  the  page  tended  to  show  that  the  entry  in  question  had 
been  interlined  after  the*amounts  carried  out  against  the  other  entries 
had  been  footed  up,  and  that  the  footing  had  thereafter  been  changed.  The 
respondent  objected  solely  on  the  ground  that  the  person  who  made  the 
entry  had  been  improved  as  a  witness  and  had  not  been  interrogated  as 
to  the  apparent  interlineation  and  change  of  footing.  This  objection 
was  properly  overruled. 

Cross-examination  of  witness  —Questions  to  test  accuracy — A  witness  having 
given  testimony  tending  to  show  that  the  respondent  was  in  New 
Hampshire  at  the  time  of  a  burglary  with  which  he  was  charged,  it  was 
proper  on  cross-examination  to  elicit  the  fact  that  the  first  thing  that 
called  the  attention  of  the  witness  to  the  respondent's  whereabouts  at 
the  time  of  the  burglary,  was  a  letter  from  the  respondeat  received 
about  two  months  thereafter. 
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CVoM-eromtnotum — Relations  of  vrUness  and  party — It  is  proper  on  crosch 
examination  to  show  the  aoquaintanoe  and  relations  of  a  witness  with 
the  party  calling  him. 

Orou-examination-^Shoioing  the  basineM  of  a  wUnesa — It  is  proper  on  cross- 
examination  to  show  by  a  witness  what  his  business  is. 

Bmdence — IdenHfication'-'Opinion  evidence — When  a  witness  positively  iden- 
tifiefl  a  person,  it  is  not  error  to  refuse  to  instruct  the  jury  that  such 
identification  is  a  mere  matter  of  opinion.  Identification,  or  recogni> 
tion,  may  be  as  much  actual  knowledge  as  the  knowledge  of  any  other 
fact  arrived  at  through  the  senses. 

Charge — OauHonary  instructiona — It  is  not  error  to  refuse  to  instruct  the  jury 
that  testimony  as  to  identity  should  be  subjected  to  the  closest  scrutiny. 
In  respect  to  cautionary  instructions  the  court  adheres  to  what  is  de- 
cided in  Noyes,  French  <k  FickeU  v.  Parker,  64  Vt.  384. 

Qrimmal  law — DefinUion  of  an  aOM — An  alibi  is  established  by  showing  that 
the  person  charged  with  a  crime  was  at  some  place  other  than  that  where 
the  crime  was  committed,  at  such  a  time  that  he  could  not  have  been 
at  the  place  of  the  crime  at  the  time  of  its  commission.  If  the  accused 
might  liave  been  at  the  place  claimed  at  the  time  shown,  and  yet  have 
been  at  the  place  of  the  crime  at  the  time  of  its  commission,  there  is  no 
alibi. 

AUbi—8ubmis9ion  to  the  jury  in  connection  with  the  main  question — When  the 
question  of  an  alibi  is  submitted  to  the  jury  in  connection  with  the 
main  question  of  guilt  or  innocence  there  is  no  occasion  to  charge  as  to- 
the  measure  and  burden  of  proof  applicable  to  an  alibi  considered 
separately. 

Oriminal  law — Alibi — Measure  of  proof-^Beasonable  doubt — When  in  a  crimi- 
nal case  there  is  evidence  in  support  of  an  alibi,  an  instruction  that  the 
State  must  establish  the  guilt  of  the  respondent  beyond  a  reasonable 
doubt  to  entitle  it  to  conviction,  and  that  if  the  evidence  in  support  of 
the  alibi,  in  connection  with  the  other  evidence  in  the  case,  raises  in 
the  minds  of  the  jury  a  reasonable  doubt  as  to  the  guilt  of  the  respond- 
ent he  is  entitled  to  an  acquittal,  is  a  correct  statement  of  the  law. 

Iktokmation  for  burglary.  Trial  by  jnry,  Franklin  County^ 
Kareh  Term,  1899,  Mv/nson^  J.,  presiding.  Verdict,  guilty. 
Judgment  on  verdict.    The  respondent  excepted. 

The  information  charged  the  respondent  with  the  bure^lary 
of  a  bank  in  Bichford.  It  appeared  that  the  bank  was  burglari- 
ously entered  between  the  hours  of  two  and  three  in  the  morning 
of  Sunday,  November  6, 1898. 
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The  State  improved  two  witnesses,  W.  F.  Grennan  and  J. 
Taylor  who  testified  that  at  the  time  of  the  burglary  they  were 
intercepted  in  front  of  the  bank,  taken  inside  and  tied  to  chairs 
and  gnarded  for  about  an  hour  by  a  party  of  whom  the  respond- 
ent was  one. 

The  testimony  introduced  by  the  respondent  tended  to  show 
he  was  not  in  Eichford  on  the  5th  or  6th  of  November,  1898,  bat 
that  at  the  time  of  the  burglary  he  was  at  West  Lebanon,  New 
Hampshire. 

The  witnesses,  Bennett  and  Watson,  referred  to  in  the  opin- 
ion, were  among  those  called  by  the  respondent  in  support  of  his 
defense  of  an  alibi.  The  former,  a  livery  stable  keeper,  was  un- 
able to  fix  a  date  material  to  his  testimony  and  to  the  defense 
otherwise  than  by  reference  to  an  entry  on  page  "  A  "  of  his 
stable  book,  and  this  entry  was  put  in  evidence  in  connection 
with  his  testimony. 

The  witness,  Watson,  was  cross-examined  as  to  the  length  of 
his  acquaintance  with  the  respondent  and  as  to  their  business  re- 
lations. He  was  also  cross-examined  as  to  what  his  own  business 
had  been  at  various  times  and  places. 

G.  W.  SteeUy  State's  Attorney,  and  Alfred  A.  HaU  for  the 
State. 

Farri/ngton  cfe  Post  and  F.  TT.  MoOeUrick  for  the  respondent 

Thompson,  J.  I.  The  respondent  was  charged  with  the 
crime  of  burglary  committed  November  6,  1898.  No  question 
was  made  by  him,  but  that  the  burglary  was  committed  at  the 
time  and  place  claimed  by  the  State.  He  denied  having  partici- 
pated in  it  and  his  defense  was  an  alibi.  In  support  of  this  de- 
fense, he  relied  upon  certain  entries  made  in  a  book  claimed  to 
have  been  kept  in  connection  with  the  livery  business  of  D.  H. 
Sargent  at  West  Lebanon,  N.  H.  These  entries  in  connection 
with  the  testimony  of  one  Frank  Keith,  a  witness  produced  by 
the  respondent,  who  claimed  to  have  made  the  entries,  tended  to 
prove  that  the  respondent  was  at  West  Lebanon  at  such  time  of 
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day,  NoYember  5  and  6,  1898,  that  he  could  not  have  been  at 
Bichford,  Yt.,  the  place  where  the  burglary  was  committed,  at 
the  time  it  occurred.  Independently  of  these  entries,  the  witness, 
Keith,  and  seyeral  other  witnesses  improved  by  the  respondent 
in  support  of  the  alibi,  could  not  testify  that  the  respondent  was 
at  West  Lebanon,  November  5  and  6, 1898.  Eeith  in  his  exam- 
ination in  chief,  testified  that  the  entries  were  made  by  him  and 
were  in  his  hand-writing,  and  were  made  at  the  time  they  pur- 
port to  have  been  made.  On  cross-examination  he  was  asked  the 
following  question  in  regard  to  one  of  the  entries :  Ques.  "  Won't 
you  state  whether  or  not  tliat  bears  evidence  of  an  erasure  or 
change  f '  Ans.  ^^  Well  it  looks  like  it."  No  objection  was 
made  nor  exception  taken  to  this  question  until  after  it  had  been 
answered.  There  is  nothing  in  the  record  to  show  that  the  ques- 
tion was  answered  before  an  objection  could  have  been  inter- 
posed, and  this  court  cannot  presume  such  to  have  been  the  fact. 
Hence,  the  exception  cannot  now  avail  the  respondent.  State  v. 
Wiard^  61  Yt.  185.  However  the  question  was  proper,  as  it  was 
in  effect  an  inquiry  as  to  whether  the  entry  then  appeared  as  it 
did  when  it  was  made  by  him.  These  entries  were  put  in  evi- 
dence by  the  respondent.  It  was  contended  on  the  part  of  the 
respondent  that  this  livery  book  was  kept  in  the  regular  course 
of  the  livery  business  of  Sargent,  and  it  was  not  error  to  admit  in 
evidence  the  entire  page  of  the  book  on  which  the  entries  were 
made  and  the  other  parts  of  the  book  which  were  admitted.  It 
was  competent  to  show  in  this  way  so  far  as  disclosed  by  the 
book  itself,  how  in  fact  it  was  kept  as  a  book  of  entries  showing 
the  business  transacted  by  this  livery  stable  as  it  occurred  from 
day  to  day. 

Page  "  A"  of  Bennett's  livery  stable  book  was  also  properly 
admitted  to  bhow  how  the  entry  on  that  page,  on  which  the  re- 
spondent relied  for  fixing  a  date  material  to  his  alibi,  was  entered 
thereon.  The  respondent  had  put  in  evidence  the  entry  show- 
ing such  date.  An  inspection  of  the  entire  page  tended  to  show 
that  such  entry  had  been  interlined  at  the  bottom  of  page  '*  A" 
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after  the  amounts  previously  entered  thereon  had  been  footed  up 
and  the  amount  of  the  footing  entered  at  the  bottom  of  the  page, 
and  that  such  amount  had  been  changed  so  as  to  include  the 
amount  named  in  the  entry  on  which  the  respondent  relied.  The 
State  was  not  precluded  from  thus  showing  how  the  entry  was 
made  as  appeared  by  the  book,  because  the  person  who  made  it, 
when  improved  as  a  witness,  was  not  interrogated  as  to  the  ap- 
parent interlineation  or  change  in  the  footing.  The  objection 
by  the  respondent  to  the  admission  of  page  ^'  A"  was  limited  to 
the  ground  that  such  inquiry  had  not  been  made. 

II.  D.  H.  Sargent  was  improved  as  a  witness  by  the  re- 
spondent, and  his  evidence  tended  to  prove  that  the  respondent 
was  in  New  Hampshire  when  the  burglary  was  committed.  On 
his  cross-examination  it  was  competent  for  the  State  to  elicit  from 
him  the  facts  that  respondent  left  said  Sargent's  hotel  at  West 
Lebanon  Dec.  22,  1898,  and  that  about  two  weeks  later,  respond- 
ent wrote  him  that  he  was  in  trouble  and  desired  the  witness 
and  one  Watson  to  ascertain  where  the  respondent  was  Nov.  5 
and  6,  1898  as  shown  by  Sargent's  books,  and  that  the  receipt  of 
this  letter  was  the  first  thing  that  called  his  attention  to  the  re- 
spondent's whereabouts  on  these  days.  Respondent's  counsel  in 
their  brief  suggest  no  reason  why  this  evidence  was  not  admiss* 
ible.  It  clearly  bore  on  the  accuracy  of  Sargent's  memory  as  to 
the  respondent's  whereabouts  on  these  dates. 

III.  It  was  also  competent  on  cross-examination  of  respond- 
ent's witness,  Watson,  to  show  his  acquaintance  and  relations  with 
the  respondent,  as  bearing  upon  his  interest  or  lack  of  interest 
in  his  behalf.  Such  interest  bore  upon  the  weight  which  should 
be  given  to  his  testimony  in  behalf  of  the  respondent.  It  was 
also  proper  to  show  by  the  witness  what  his  business  was.  It  was 
clearly  within  the  discretion  of  the  trial  court  to  permit  this  line 
of  inquiry.  Siate  v.  Foumier^  68  Vt.  270 ;  State  v.  SUck^  69 
Vt.  498. 

IV.  It  was  not  error  for  the  trial  court  to  refuse  to  in- 
struct the  jury  that  the  testimony  of  the  witnesses,  Taylor  and 
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Orennan,  who  poBitivelj  identified  the  respondent  as  one  of  the 
bm^lars  who  participated  in  the  bnrglary,  was  but  a  mere  matter 
of  opinion.  When  a  party  identifies  or  recognizes  another,  it  is 
not  a  mere  matter  of  opinion,  but  is  as  much  actual  knowledge 
as  any  other  fact  known  through  the  senses  by  which  things  are 
perceived.  It  cannot  be  said  either  as  a  matter  of  law  or  fact, 
that  when  a  person  meets  a  relative,  friend  or  acquaintance,  he 
cannot  know  as  a  fact  that  the  one  whom  he  thus  meets  is  such 
friend,  relative  or  acquaintance,  but  at  most  the  recognition  is 
only  an  opinion,  a  belief.  Such  intellectual  refinement  would  be 
wholly  inapplicable  to  the  administration  of  justice  through  the 
courts,  or  to  the  ordinary  affairs  of  life. 

Nor  was  it  error  to  refuse  an  instruction  that  ^'such  testi- 
mony should  be  subject  to  the  closest  scrutiny."  JfoyeSy  French 
d  Fickett  V.  Parker^  64  Vt.  384.  In  that  case,  the  province  of 
the  court  and  jury  in  respect  to  admissible  evidence  was  consid- 
ered and  passed  upon,  as  well  as  the  right  of  the  trial  court  in  its 
discretion  to  give  cautionary  instructions,  and  this  court  adheres 
to  what  it  there  decided  on  this  subject.  The  jury  were  instruct- 
ed to  fully  consider  all  the  circumstances  and  conditions  under 
which  these  witnesses  claimed  to  have  seen  the  respondent  at  the 
time  of  the  burglary  as  well  as  the  circumstances  of  his  sub- 
sequent identification,  claimed  to  have  been  made  by  them. 
The  jury  were  also  told  that  they  were  not  bound  by  the  fact 
that  these  witnesses  testified  that  the  respondent  was  one  of  the 
burglars,  and  it  was  left  for  the  jury  to  say  what  weight  it 
would  give  to  this  testimony  thus  considered,  and  taken  in  con- 
nection with  the  evidence  introduced  by  the  respondent  in  sup- 
port of  an  alibi.  By  such  an  instruction  the  respondent  was 
given  his  full  legal  rights  in  that  behalf. 

V.  The  respondent  requested  the  court  below  to  charge  the 
jury  that  if  they  were  satisfied  by  a  fair  balance  of  the  testimony 
that  he  was  at  West  Lebanon  at  the  time  of  the  burglary,  the 
verdict  should  be  not  guilty.    To  the  refusal  of  the  court  to  so 
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charge,  he  excepted.    On  the  snbject  of  the  alleged  alibi,  the 
court  among  other  things  instructed  the  jury  as  follows : — 

''An  alibi  is  a  defense  which  is  established  by  showing  that 
the  person  charged  with  the  crime  was  at  some  place  other  than 
that  where  the  crime  was  committed,  at  such  a  time  that  he  could 
not  have  been  at  the  place  of  the  crime  at  the  time  of  its 
commission.  If  the  evidence  offered  to  establish  an  alibi  fails  to 
show  the  accused  at  the  place  claimed  at  such  a  time  that  he 
could  not  have  been  where  the  crime  was  committed  at  the  time 
of  its  commission,  the  alibi  fails.  In  other  words,  if  the  accused 
might  have  been  at  the  place  he  claims  at  the  time  shown,  and 
yet  might  have  been  at  the  place  of  the  crime  at  the  time  of  its 
commission,  there  is  no  alibi.  Of  course,  if  it  appears  that  the 
respondent  was  at  West  Lebanon  at  such  a  time  that  he  could 
not  have  been  in  the  Richford  bank  between  the  hours  of  two 
and  three  in  the  morning  of  November  6th,  the  alibi  is  made  out, 
and  the  defense  is  complete.'^  The  respondent  excepted  to  the 
charge  as  to  what  constitutes  an  alibi.  Neither  of  these  excep- 
tions can  be  sustained.  That  part  of  the  charge  above  quoted 
correctly  and  clearly  defines  an  alibi,  and  this  instruction  was 
given  for  that  purpose.  It  does  not  attempt  to  state  the  burden 
of  proof  resting  upon  the  respondent  in  respect  to  his  defense 
of  an  alibi  considered  as  a  separate  issue.  The  jury  were  in. 
structed  that  the  State  must  establish  the  guilt  of  the  respondent 
beyond  a  reasonable  doubt  to  entitle  it  to  a  conviction,  and  that 
if  the  evidence  in  support  of  the  alibi  in  connection  with  the 
other  evidence,  raised  in  their  minds  a  reasonable  doubt  as  to  his 
guilt,  he  was  entitled  to  an  acquittal.  This  was  a  correct  state- 
ment of  the  law,  and  more  favorable  to  the  respondent,  than 
the  instruction  asked  for  by  the  request  would  have  been. 
It  was  proper  to  thus  submit  the  question  of  the  alibi,  in- 
stead of  treating  it  as  an  independent  issue.  The  respond- 
ent thus  had  all  the  benefit  he  could  possibly  derive  from 
the  evidence  in  support  of  the  alibi.  It  would  not  have  been 
error  to  have  instructed  the  jury  on  the  subject  of  an  alibi  separ- 
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ately  from  the  main  question.  State  y.  Wordy  61  Yt.  192.  Sub- 
mitting the  case  to  the  jury  as  it  did,  there  was  no  occasion  for 
the  trial  court  to  charge  the  jury  as  to  the  measure  and  burden 
of  proof  applicable  to  an  alibi  considered  separate  and  apart  from 
the  main  question  as  to  whether  on  all  the  evidence  the  guilt  of 
the  respondent  was  established  beyond  a  reasonable  doubt;  there- 
fore its  omission  to  charge  on  that  subject  was  not  error. 

Judgment  thcU  there  is  no  error  in  the  proceedings  of  the 
Gowniy  Gewrt  and  that  the  respondent  take  nothing  hy  his  excep- 
tions. 

A  PKTrnoN  FOB  A  NSW  TBiAL  brought  by  the  respondent  to 
the  Supreme  Court  was  heard  with  the  case  on  the  exceptions. 
The  petition  was  based  on  newly  discovered  evidence  and  was 
supported  by  a  large  amount  of  testimony,  in  the  way  of  affida- 
nts,  in  part  cumulative  and  in  part  having  a  tendency  to  meet 
testimony  introduced  by  the  State  in  rebuttal. 

Thompson,  J.  The  respondent's  petition  for  a  new  trial  was 
heard  with  his  exceptions.  The  evidence  in  support  of  his  peti- 
tion is  such  that  a  new  trial  should  be  granted. 

Verdict  set  aside^  new  trial  granted  and  cause  remanded  to 
Cannty  Court. 

Tqftj  C.  J.,  dissented  on  question  of  new  trial. 
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CoNKBOTiouT  Gbnebal  Lifb  Insubanob  Oo.  V,  Mtbon  F.  Chasb 

ET  AL.  AND  TbUSTEBS. 

October  Term,  1899. 
Present :  Taft,  C.  J.,  Rowkll,  Tylsb,  Munson,  Thompson  and  Watson,  J  J. 

Opinion  filed  March  3, 1900. 

Bond  of  employee — Duty  of  obligee  to  euretiee — Fraud  in  concealing  pait  di$konr 
esty  of  employee — Non-liability  of  eureties  without  notice — It  is  the  daty  of 
an  employer  in  taking  a  bond  for  the  honesty  and  fidelity  of  an  em- 
ployee to  disclose  to  the  sureties  thereon  the  employer's  knowledge  of 
past  misappropriations  of  money  amounting  to  criminality  on  the  pari 
of  such  employee,  in  the  course  of  his  business  as  such  employee,  and 
if  such  disclosure  is  not  made  the  sureties  are  not  liable  unless  they  in 
fact  had  knowledge  or  information  concerning  such  misappropriations 
when  they  signed  and  delivered  such  bond. 

Practice — Case  remanded  for  further  Jinding9--ThiB  case,  which  was  a  suit  by 
an  insurance  company  on  an  agent's  bond,  was  heard  by  a  referee,  and 
the  above  rule  being  applicable,  and  the  report  not  showing  whether  in 
&ct  the  defendant  sureties  did  or  did  not  have  such  knowledge  or  in* 
formation,  no  final  disposition  was  made  of  the  case,  but  the  cause  was 
remanded  that  the  facts  as  to  such  knowledge  and  information,  or  the 
want  thereof,  might  be  made  a  part  of  the  record. 

AonoN  to  recover  for  the  breach  of  a  writmg  obligatory, 
executed  by  the  defendant,  Myron  F.  Chase,  as  principal,  and  by 
the  other  defendants,  Arthur  E.  Ellis,  P.  J.  Ohase,  Isabelle  Chase 
and  Morton  Marvin,  as  sureties,  and  delivered  to  the  plaintifi. 

Heard  upon  the  report  of  a  referee,  Washington  County, 
September  Term,  1899,  Watsouj  J.,  presiding.  Judgment  pro 
forma  and  without  hearing  was  rendered  for  the  plaintiff  on  the 
report.    The  defendants  excepted. 

DilUngham^  Huae  S  Howland  for  the  plaintiff. 

Senter  it  Ooddard  for  the  defendant  Marvin. 

Watson  J.  Prior  to  April,  1888,  Frank  iO,  Griswold  was 
in  the  employ  of  the  plaintiff  as  superintendent  of  agencies,  and 
as  such,  had  authority  to  appoint  agents  and  make  arrangements 
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and  trades  with  them,  subject  to  the  approval  of  the  company, 
and  thus  he  continued  until  after  the  execution  and  delivery  to 
the  company  of  the  bond  in  question  by  the  defendants  on  the 
17th  day  of  October,  1893.    Acting  in  that  capacity,  Oriswold, 
in  April,  1888,  employed  the  defendant,Myron  F.  Chase,  to  work 
for  the  plaintiff,  and  within  a  month  thereafter,  Chase  entered 
upon  his  employment    and    thenceforth   thus    continued  until 
April,  1896.    At  the  time  of  Chase's  first  empIoyment,the  plain- 
tiff advanced  to  him  about  three  hundred  dollars,  understanding 
from  his  statement  to  Griswold  that  }ie  was  to  use  it  to  pay  a  note 
of  the  same  amount  to  Mr.  Bull,  agent  of  the  Phoenix  Mutual 
Life  Insurance  Company,  which  amount.  Chase,  afterwards  and 
before  the  giving  of  the  bond  in  question,  repaid  to  the  plaintiff. 
On  the  first  day  of  April,  1893,  Chase  and  the  plaintiff  en- 
tered into  a  written  contract  whereby  the  former  was  made  the 
general  agent  of  the  latter  at  Montpelier  and  vicinity,  to  solicit 
aod  procure  applications  for   insurance,   deliver  policies  issued 
thereon,  also    premium    receipts  upon  payment  to  him  of  the 
moneys  named  therein ;  and  Chase  was  to  hold  the  moneys  thus 
collected  as  a  fiduciary  trust,  not  apply  them  to  any  personal 
ase  or  purpose  whatever,  keep  full  and  accurate  accounts  thereof, 
and  on  or  before  the  fifth  day  of  every  month,  transmit  to  the 
plamtiff  a  full  and  true  report  of  all  collections  made,  and  of  all 
expenses  incurred,  and  therewith    transmit   and  pay   over  the 
amount  of  moneys  due  the  plaintiff,  received  by  him,  as  such 
agent,  and  not  before  paid  over ;  and  that  he  should  furnish  to 
the  plaintiff  and  maintain  with  it,  a  sufficient  and  satisfactory 
bond  for  the  faithful  performance  of  the  duties  pertaining  to 
his  agency,  and  for  the  prompt  payment  of  all  moneys  and  secur- 
ities received  by  him. 

About  two  weeks  prior  to  the  giving  of  the  bond  in  suit, 
Griswold  came  to  Montpelier,  in  -his  representative  capacity  for 
the  plaintiff,  and  found  that  Chase  had  collected  and  not  ac- 
counted for  premiums  of  the  plaintiff,  amounting  to  between  a 

12 
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thonsand  and  twelve  hundred  doUaro,  whereupon  Griawold  and 
Mr.  Hudson,  the  plaintiffs  secretary,  who  was  also  present, 
agreed  with  Ohase  that  he  might  continue  in  the  plaintiff's  em- 
ployment upon  condition  that  he  pay  the  shortage  and  furnish  a 
new  bond.  Thereafter  and  before  the  giving  of  the  new  bond. 
Chase,  through  his  friends,  procured  the  amount  of  his  arrearage 
and  paid  the  same  to  the  plaintiff. 

With  matters  standing  in  this  way,  the  bond  ^i  question  was 
executed  and  delivered  to  the  plaintiff  on  the  17th  day  of  Octo- 
ber, 1898,  conditioned  that,  *^  Whereas  the  above  named  M.  F. 
Chase  has  been  appointed  by  said  company  its  agent  for  the  pur- 
pose of  procuring  applications  for  life  insurance,  collecting  pre- 
miums thereon,  and  performing  such  other  duties  in  connection 
therewith  as  may  be  entrusted  to  him ;  now,  if  the  said  Myron 
F.  Chase  shall  promptly  pay  and  deliver  over  all  moneys  belong, 
ing  to  said  company,  in  his  possession  or  under  his  control,  or  for 
which  he  shall  be  liable  and  responsible,  under  the  terms  of  this 
contract  with  said  company,  and  shall  render  regular,  true  and 
full  accounts  to  said  company  of  all  property  belonging  to  it  in 
his  hands,  and  shall  faithfully  discharge  his  duties  as  agent  of 
said  company,  then  this  obligation  shall  be  null  and  void ;  other- 
wise," in  full  force. 

This  bond  was  signed  by  the  other  defendants  as  sureties 
for  Ohttse,  and  the  plaintiff's  agent,  Oriswold,  was  present  when 
Ellis  and  when  Marvin  signed  it  and  had  an  opportunity  to  dis- 
close to  them,  respectively,  all  facts  in  reference  to  advancement 
of  money  to  Chase  by  the  plaintiff,  and  in  reference  to  Chase's 
previous  delinquencies  and  defalcations  while  in  the  plaintiff's 
employ,  but  made  no  disclosure  to  either  of  them,  nor  to  either 
of  the  other  sureties,  relative  thereto,  by  reason  whereof  the 
sureties  contend  that  they  are  not  liable  upon  the  bond. 

Chase  ceased  to  do  business  for  the  plaintiff  on  April  15, 
1896,  at  which  time  he  had  failed  to  pay  over  to  the  plaintiff  its 
moneys  that  he  had  collected,  in  the  performance  of  his  duties 
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asagent^tothe  amount  of  $1029.04.    This   money  be  hadcon- 
Terted  to  bis  own  use. 

The  facts  reported  show  that  Ohase's  shortages  occurred 
from  the  beginning  of  his  agency  and  continued  throughout  the 
same,  and  that  a  part  of  the  money  used  by  him  causing  the 
defalcation  discovered  just  prior  to  the  giving  of  this  bond,  was 
used  to  repay  to  the  plaintiff  the  advancement  of  $800 ;  and  that 
the  money  borrowed  by  Ohase  to  pay  that  defalcation  was  repaid 
by  again  using  the  plaintiffs  money  and  thereby  causing  the 
defalcation  for  which  recovery  is  sought  in  this  suit. 

All  of  this  money  came  into  Ohase's  possession  or  under  his 
care  by  virtue  of  his  employment,  and  he  fraudulently  converted 
the  same  to  his  own  use  in  violation  of  the  terms  of  his  trust, 
and,  evidently,  it  was  to  guard  against  any  loss  resulting  to  the 
plaintiff  by  reason  of  a  similar  breach  of  trust  in  the  f  uture^  that 
a  new  bond  was  demanded  as  one  of  the  conditions  of  his  remain- 
ing in  the  plaintiff 's  employ. 

It  is  contended  in  behalf  of  the  plaintiff  that  the  prior  short- 
ages did  not  amount  to  embezzlement  or  dishonesty  on  the  part  of 
Chase,  but  with  this  contention  we  cannot  agree. 

The  facts  reported  show  him  guilty  of  a  fraudulent  conver- 
Bion  to  his  own  use,  without  the  consent  of  his  employer,  of  money 
that  came  into  his  possession  or  under  his  care,  by  virtue  of  his 
employment  as  agent,  for  which  he  was  liable  criminally,  under 
the  provisions  of  section  4951,  Y.  S. 

It  was  the  duty  of  the  plaintiff,  knowing  that  the  other  de- 
fendants were  about  to  sign,  as  sureties^  Ohase's  bond  conditioned 
as  is  the  one  in  question,  to  fully  disclose  to  them  and  each  of 
them  the  facts  relative  to  Ohase's  previous  defalcations  or  fraud- 
ulent conversions,  and  the  conditions  under  which  he  was  allowed 
to  remain  in  the  plaintiff's  employ.  No  such  disclosure  was 
made,  and  the  sureties  had  a  right  to  understand  that  the  plaintiff 
was  acting  in  good  faith  toward  them,  and  that  the  previous  deal- 
ings of  Ohase  with  the  plaintiff  had  been  with  integrity  and  not 
in  criminal  breach  of  his  trust. 
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The  plainti£f,  throagh  its  authorized  ageot,  then  knew  or  had 
reason  to  believe  that,  were  the  facts  as  to  Chase's  previons  mal- 
practices made  known  to  the  sureties,  their  intended  actions 
relative  to  the  signing  of  the  bond  would  probably  be  changed ; 
and  to  allow  them  to  sign  it,  under  the  circumstances,  without 
giving  them  such  information,  was  not  acting  in  good  faith  and 
was  such  a  fraud  upon  their  rights  by  the  plaintiff,  unless  they 
were  otherwise  informed  relative  thereto,  as  will  operate  to  dis- 
charge the  sureties  from  all  liability  upon  the  bond.  Richmond  - 
V.  Stomddift^  14  Vt.  258 ;  Sooy  et  al.  v.  State  of  New  Jereejfj 
39  N.  J.  L.  136 ;  1  Story  Eq.  Jur.  sec.  215, 

We  think  the  law  upon  this  subject  is  well  stated  by  Chief 
Justice  Beasley  in  Sooy  et  al.  v.  State  of  New  Jersey^  that,  ^^  It 
is  the  duty  of  a  person  taking  a  guaranty  for  the  good  conduct  of 
an  employee,  to  disclose  the  past  malpractices  of  such  employee  in 
the  course  of  the  business  to  which  the  guaranty  relates,  and  that 
if  such  duty  is  not  performed,  the  instrument  so  taken  is,  ipso 
facito^  invalid.  The  continuance  of  an  agent  in  an  employment 
is  an  act  so  expressive  of  trust  and  confidence  that  it  is  tanta- 
mount to  an  express  declaration  to  that  effect,  and  hence  it  must, 
under  usual  circumstances,  have  all  the  effect  of  a  meditated 
fraud,  if  the  person  so  retaining  the  agent  can  be  permitted  to 
disown  the  implication  inevitably  arising  from  his  own  conduct." 

But  it  is  contended  by  the  plaintiff  that  the  facts  reported 
do  not  show  the  sureties  without  knowledge  or  information  con- 
cerning the  past  malpractices  of  Chase,  when  they  signed  and 
delivered  the  bond,  and  therefore,  under  the  law  as  laid  down  in 
State  V.  Bates^  36  Y t.  387,  they  are  not  relieved  from  liability. 
It  is  true^  the  record  does  not  show  how  the  fact  was  in  that 
regard,  and  the  plaintiff 's  contention  is  sound  as  the  case  now 
stands ;  but  we  think  that  no  final  disposition  of  the  case  should 
be  made,  until  the  fact  of  whether  the  sureties  did  or  did  not 
have  such  knowledge  or  information,  is  made  a  part  of  the  record; 
and  that  then,  judgment  should  be  rendered  accordingly.     And 
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judgment  will  be  reverged  pro  forma^  and  cause  remanded  for 
that  purpose. 


Jakes  Sevebanob  t?.  Kew  England  Talo  Co. 

January  Term,  1900. 
Present :    Rowxll,  Ttlkb,  Munson,  Stabt,  Thompson  and  Watson,  JJ. 

Opinion  filed  March  9,  1900. 

Negligence — Duty  of  employer — Employer  a  mining  company — It  is  the  duty  of 
a  mining  company  in  excavating  a  shaft,  to  be  duly  careful  to  leave 
the  walls  in  a  reasonahly  safe  condition. 

RUks  due  to  master's  negligence  not  assumed  as  incident  to  the  employment — 
Risks  which  ought  not  to  exist,  and  which  would  not  exist  but  for  the 
master's  negligence,  are  not  among  those  assumed  by  the  servant  as 
ordinarily  incident  to  his  employment. 

Special  assumption  of  risks  due  to  master's  negligence — There  is  no  special  as- 
lomption  by  a  servant  of  a  risk  due  to  the  master's  negligence,  unless 
the  servant  knows  or  ought  to  know  of  the  unnecessary  risk  so  caused. 

The  ease-— Question  of  defendant's  liability  for  the  jury — ^Inview  of  the  evidence 
reviewed  in  the  opinion,  the  plaintiff,  an  employee  of  the  defendant, 
was  entitled  to  go  to  the  jury  upon  the  question  of  the  liability  of  the  de- 
fendant for  injuries  received  by  the  plaintiff  by  the  falling  upon  him  of 
a  mass  of  broken  rock  while  he  was  at  work  as  such  employee  in  the 
defendant's  talc  mine. 

Case  for  negliqenob.  Plea,  the  general  issue.  Trial  by 
jury,  Batland  County,  September  Term,  1899,  Taft,  J.,  presid- 
ing. Yerdict  and  judgment  for  the  plaintiff.  The  defendant 
excepted. 

At  the  close  of  th^  evidence  the  defendant  moved  that  the 
court  direct  a  verdict  in  its  favor,  on  the  ground  that  there  was  no 
evidence  in  the  case  entitling  the  plaintiff  to  recover. 

Butter  dh  Moloney  for  the  plaintiff. 

Hvnton  <&  Stickney  for  the  defendant. 
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MuNSON,  J.  The  plainti£f,  an  employee  in  the  defendant's 
talc  mine,  while  working  on  a  platform  built  in  the  shaft  at  the 
entrance  to  a  drift,  was  injured  by  a  mass  of  broken  rock,  which 
became  detached  from  the  north  side  of  the  shaft  at  a  point  some 
twenty-five  feet  above  the  platform.  He  had  then  been  at  work 
in  the  mine  about  four  weeks,  but  he  had  worked  there  nearly 
four  months  in  the  preceding  year.  The  shaft  was  made  by 
taking  out  a  vein  of  talc,  and  was  entirely  excavated  at  the  point 
in  question  before  the  plaintiff's  first  employment.  The  work- 
men entered  and  left  the  mine  on  the  south  side  of  the  shaft,  the 
width  of  which  from  north  to  south  was  about  twenty  feet.  The 
only  light  they  had  was  from  ordinary  lanterns  carried  with  and 
hung  near  them ;  and  they  could  scarcely  see  the  place  from  which 
the  rock  fell,  either  in  passing  up  and  down  or  from  the  platform 
where  they  worked. 

Talc  is  described  in  the  evidence  as  a  mineral  soapy  to  the 
touch,  and  easily  dislodged  because  of  its  slippery  character.  A 
vein  of  talc  is  usually  separated  from  the  solid  rock  by  a  mixture 
of  talc  and  quartz,  the  limit  of  which  is  easily  determined ;  and 
safety  requires  that  both  the  pure  talc  and  the  surrounding  mix- 
ture be  entirely  taken  out.  The  material  which  fell  upon  the 
plaintiff  consisted  of  this  mixture. 

The  evidence  tending  to  establish  the  above  facts  presented 
a  case  on  which  the  plaintiff  was  entitled  to  go  to  the  jury,  and 
the  defendant's  motion  for  a  verdict  was  properly  overruled.  It 
was  the  duty  of  the  defendant  in  excavating  the  shaft  to  be  duly 
careful  to  leave  the  walls  in  a  reasonably  safe  condition.  Union 
Pacific  By.  Co,  v.  JarviSj  3  C.  C.  A.  433 ;  Western  Coal  and 
Mining  Co.  v.  Ingraham^  17  CO.  A.  71.  Eisks  which  ought 
not  to  have  existed,  and  which  would  not  have  existed  but  for 
the  master's  negligence,  are  not  included  in  the  risks  assumed  as 
ordinarily  incident  to  the  employment.  Dumas  v.  Stone,  65  Vt 
442.  There  was  no  special  assumption  of  this  risk,  for  it  does 
not  appear  that  the  plaintiff  knew  or  ought  to  have  known  that 
the  wall  had  been  left  in  an  unnecessarily  dangerous  condition. 

Judgment  affirmed. 
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MoInttss  &  Wasdwbll   v.  Isaao  H.  Williamson. 

January  Term,  1900. 
Present :    Taft,  G.  J.,  Bowkll,  Munson,  Stabt,  Thompson  and  Watson,  JJ. 

Opinion  filed  March  9, 1900. 

Benonal  liabUUy  of  trusteet—The  plaintiffs  had  dealings  with  the  defendant 
in  which  he  was  designated  "trustee,"  and  sued  him  personally  on  a 
claim  baaed  on  such  dealings.  That  the  defendant  was  a  trustee  deal- 
ing on  account  of  his  trust,  and  that  the  plaintiffs  so  knew,  were  not 
imda  sufficient  to  protect  the  defendant  from  personal  liability. 

9ame--Tranaaction8  wUhin  icqpe  of  trtuteeship — ^A  trustee  may  be  personally 
liable  on  dealings  conducted  in  behalf  of  the  trust,  within  the  limits 
prescribed  by  law  in  that  regard.  In  such  cases  he  can  secure  reim- 
bursement from  the  trust  fund. 

TnuUe  how  reUevedfrom  penonal  liability — ^A  trustee,  in  dealings  on  account 
of  his  trust,  can  relieve  himself  from  personal  liability  only  by  a  defi- 
nite understanding  with  those  with  whom  he  deals  that  the  transactions 
are  had  otherwise  than  upon  his  personal  responsibility. 

Bula  aa  to  liabUiiy  of  agent  not  applicable — ^The  rules  which  determine  the 
liability  of  an  agent  are  not  applicable  to  trustees. 

Assumpsit.  Plea,  the  general  issue.  Trial  by  jury,  Wind- 
ham County,  March  Term,  1899,  Tyler^  J.,  presiding.  Verdict 
and  judgment  for  the  defendant.    The  plaintiffs  excepted. 

The  yerdict  was  directed  by  the  court  on  the  motion  of  the 
defendant  set  out  in  the  opinion.  The  plaintiffs  were  brokers, 
and  the  defendant,  at  the  time  of  the  transactions  in  question, was 
Tested  with  the  legal  title  of  a  fund  bequeathed  to  him  by  his 
father  in  trust. 

The  claim  of  the  plaintiffs  grew  out  of  transactions  in  the 
porehase  and  sale  of  stocks,  etc.,  by  the  plaintiffs  in  their  business 
as  brokers. 

Hddeins  dk  Schwenh  for  the  plaintiffs. 

Waierma/n,  <&  Martin  and  Clwrke  C.  Fitta  for  the  defendant. 

MuirsoN,  J.  The  action  is  general  assumpsit.  The  court 
directed  a  verdict  for  the  defendant  on  a  motion  which  assigned 
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as  grounds  therefor  that  the  plaintiffs  dealt  with  the  defendant  in 
his  capacity  as  trastee,  and  that  the  plaintiffs'  testimony  disclosed 
no  cause  of  action  under  the  pleadings.  The  case  stands  upon 
the  plaintiffs'  exception  to  this  ruling. 

The  dealings  upon  which  the  suit  is  based  were  bad  by  and 
with  the  defendant  as  ^^  trustee.''  He  could  become  personally 
holden  notwithstanding  the  use  of  this  term.  The  legal  estate 
was  in  him,  and  he  was  acting  for  himself  in  managing  it.  His 
ofiScial  title  served  only  as  a  personal  description,  and  to  separate 
the  dealings  from  those  pertaining  to  his  personal  matters.  If 
he  dealt  in  behalf  of  the  trust  estate,  and  within  the  limits  pre- 
scribed by  law,  he  can  secure  reimbursement  from  the  fund. 
But  the  parties  with  whom  he  dealt  can  hold  him  personally 
liable,  whatever  his  situation  as  regards  the  trust  estate.  The 
fact  that  they  knew  of  the  trust  and  that  he  was  dealing  on  its 
account,  will  not  protect  him.  He  could  relieve  himself  from 
personal  liability  only  by  a  definite  understanding  that  the  trans- 
actions were  had  upon  some  other  responsibility.  It  was  error 
to  direct  a  verdict  for  the  defendant  upon  the  case  disclosed  by 
the  evidence.  27  A.  &  E.Ency.  Law,  221;  1  Parsons  on  Contracts^ 
*121 ;  J^ew  V.  I^iooU,  73  N.  Y.  127 ;  United  States  Trust  Co.  v. 
StantaUy  139  N.  Y.  531 ;  MvZrein  v.  SmiUie^  26  App.  Div.  (N. 
Y.)  135 ;  Hackman  v.  Maguire^  20  Mo.  App.  286 ;  Glenn  v.  AUi- 
son,  58  Md.  527. 

The  decisions  of  this  court  to  which  we  are  referred  are  not 
at  variance  with  the  rule  above  stated.  In  Blaisdell  v.  Stevens^ 
16  Vt.  179 ;  Townsley  v.  Barber,  27  Vt.  417 ;  and  Walston  v. 
Smith,  70  Vt.  19,  the  question  was  as  to  the  rights  acquired 
against  the  beneficiaries  by  conveyances  from  or  dealings  with 
the  trustee.  The  other  cases  cited  were  cases  of  agency,  and  the 
rules  which  determine  the  liability  of  an  agent  are  not  applicable 
to  trustees. 

Jvdgment  reversed  and  cause  remanded. 
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MoBss  Shbldoh,  Assignbb,  V.  Louiss  Clemhons. 

January  Term,  1900. 
Present:    Tapt,  C.  J.,  Rq^till,  Tyler,  Stabt,  Thompson  and  Watson,  JJ. 

Opinion  filed  March  27,  1900. 

Chancery — Appeal  from  final  decree  carries  up  the  whole  case — ^A  defendant  de- 
morred  to  a  part  of  a  bill  in  chancery,  and  answered  the  remainder. 
The  demmrer  was  sustained  and  the  orator  did  not  appeal.  The  cause 
was  referred  to  a  special  master,  and  on  the  coming  in  of  the  rei>ort  a 
decree  was  entered  dismissing  the  bill,  from  which  the  orator  appealed. 
As  the  decree  sustaining  the  demurrer  was  interlocutory,  the  orator 
could  not  have  appealed  therefrom,  and  the  appeal  from  the  final  de- 
cree brought  the  whole  case  into  the  Supreme  Court. 

OoUutive  judgment — Failure  to  plead  a  proper  offset  not  conclusive  of  fraud — 
When  it  is  claimed  that  a  judgment  was  obtained  by  collusion  for  a 
laiger  sum  than  the  plaintiff  was  entitled  to,  for  the  purpose  of  defraud- 
ing other  creditors  of  the  defendant,  the  mere  fact,  unexplained,  that 
the  defendant  did  not  plead  in  oBaet  demands  which  might  have  been 
so  pleaded  does  not  establish  the  allegation  of  fraud. 

JKndmg  of  master  ccndusive — ^When  there  is  substantial  evidence  to  sustain 
the  finding  of  a  master,  his  finding  is  conclusive. 

Chanoeby.  Heard  upon  pleadings,  master's  report,  orators 
eiceptions  to  the  report  and  a  motion  to  recommit  the  same,  at 
the  June  Term,  1899,  Bemiington  Oounty,  before  Munsoriy 
Chancellor.  Decree  pro  forma  overruling  the  orator's  excep- 
tions and  motion  and  dismissing  the  bill  with  costs  to  the  defend- 
ant.   The  orator  appealed. 

TT.  B,  Sheldon  for  the  orator. 

Barber  dk  Darling^  J.  K,  Baiohelder  and  K  C  Archibald 
for  the  defendant. 

Ttxbb,  J.  It  appears  from  the  master's  report  that  the  de- 
fendant brought  a  suit  in  the  Bennington  County  Court  against 
her  brother,  Warren  Clemmons,  in  which  she  sought  to  recover  a 
balance  which  she  claimed  was  due  upon  her  sale  to  him,  in  Feb- 
roary,  1881,  of  all  her  interest  in  the  personal  and  real  estate  of 
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their  father.  In  consideration  of  the  sale  and  conveyance  War- 
ren was  to  pay  all  the  defendant's  existing  liabilities  and  pay  her 
the  difference  between  the  amount  thereof  and  the  value  of  the 
property  conveyed,  which  valoe  was  never  agreed  npon.  The 
suit  was  tried  at  the  June  Term,  1894,  and  this  defendant  ob- 
tained a  judgment  for  $3,180  and  costs,  which  was  affirmed  by 
this  court  at  the  January  Term,  1895.  68  Vt.  Y7. 

In  December,  1894,  the  orator  was  appointed  assignee  in  in- 
solvency of  Warren  Clemmons'  estate,  and  in  June,  1895,  he 
brought  this  bill,  alleging  that  said  judgment  was  obtained 
through  the  fraud  and  collusion  of  the  parties  to  that  suit,  and 
praying  that  this  defendant  be  enjoined  from  enforcing  her  judg- 
ment lien  upon  the  insolvent  estate.  The  defendant  demurred  to 
a  part  and  answered  the  remainder  of  the  bill.  The  demurrer 
was  sustained  and  the  allegations  contained  in  the  part  of  the  bill 
demurred  to  were  held  insufficient,  and  no  appeal  was  taken  by 
the  orator.  Upon  the  coming  in  of  the  master's  report,  the  Court 
of  Ohsjicerjypro/onnay  overruled  the  orator's  exceptions  thereto 
and  his  motion  to  recommit,  and  entered  a  decree  dismissing  the 
bill  with  costs,  and  the  orator  appealed. 

The  defendant  presented  the  judgment  which  she  obtained 
in  this  court  to  the  Court  of  Insolvency,  and  it  was  allowed.  The 
orator  appealed  to  the  County  Court,  which  rendered  judgment 
for  the  defendant,  and  there  was  an  affirmance  by  this  court  at  the 
May  Term  1897.    69  Vt.  545. 

As  the  decree  of  the  Court  of  Chancery,  sustaining  the  de- 
murrer, was  not  final  but  interlocutory,  the  orator  could  not  have 
appealed  from  it.  V.  S.  981.  That  decree  remained  in  the  Court 
of  Chancery  until  the  final  decree  was  made,  when  the  appeal 
therefrom  brought  the  whole  case  here.  Upon  consideration  we 
hold  that  the  demurrer  was  properly  sustained.  If  it  were 
found  necessary  to  overrule  it  in  this  court,  the  allegations  de- 
murred to  would  stand  admitted,  under  the  rule  that  the  effect 
of  a  demurrer  is  to  admit  all  facts  that  are  well  pleaded.  The 
situation  would  then  be  that  a  part  of  the  allegations  in  the  bill 
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stood  admitted,  wliile  the  master  found  that  the  iallegations  to 
which  the  defendant  had  filed  her  answer  were  not  sustained. 
This  would  cause  no  embarassment,  however,  for,  upon  the  case 
being  remanded,  leave  would  be  given  the  defendant  to  apply 
to  the  Court  of  Chancery  for  permission  to  withdraw  the  demur- 
rer and  answer  the  allegations  that  had  been  demurred  to,  and 
such  permission  would  generally  be  granted.  This  is  the  usual 
practice  when  the  demurrer  is  to  the  whole  bill,  and  would 
doubtless  be  followed  when  it  is  to  a  part,  unless  the  case  were 
exceptional.  If  such  answer  were  filed,  the  case  could  then  go  to 
a  master  for  a  further  finding  and  report,  if  necessary  in  making 
a  final  decree. 

The  main  question  in  the  case  was  the  one  submitted  to  the 
master,  whether  there  was  a  collusive  agreement  or  understand- 
ing between  the  parties  to  the  suit  at  law,  to  the  effect  that  the 
plaintiff  therein  should  obtain  a  larger  judgment  than  she  was 
entitled  to,  and  thereby  defraud  the  defendant's  other  creditors. 
The  master  states  that  this  was  the  proposition  upon  which  the 
orator  based  his  claim.  It  was  evidently  a  sharply  controverted 
question,  Warren  contradicting  his  testimony  in  the.  suit  at  law 
and  testifying  that  there  was  such  an  agreement,  and  his  sister 
denying  it  It  was  the  master's  province  to  determine  that  ques- 
tion upon  the  evidence,  and  he  has  found  that  there  was  no  collu- 
sion, and  his  finding  is  conclusive.  He  finds  that  the  defendant, 
in  ^e  suit  at  law,  had  demands  upon  which  the  plaintiff  was 
liable  with  others,  which,  by  the  terms  of  the  agreement  between 
the  parties,  were  applicable  to  the  plaintiff's  demand  against  the 
defendant  and  might  have  been  pleaded  by  him  in  offset  or  in 
payment.  Why  they  were  not  so  pleaded  the  master  is  unable 
to  find,  but  does  find  that  it  was  not  by  reason  of  any  collusion 
between  the  parties.  The  mere  fact,  unexplained,  that  the  de- 
fendant in  that  suit  did  not  plead  his  demands  in  offset,  does  not 
establish  the  allegation  of  fraud  and  entitle  the  orator  to  have 
the  judgment  set  aside. 
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Ths  pro  forma  decree  is  affirmed^  cause  remanded  with 
mandate  that  the  bill  he  dismissed. 


Eydb  Pabk  Lukbbb  Company  v.  E.  D.  Shbpabdson. 

January  Term,  1900. 
Present :    Taft,  C.  J.,  Rowkll,  Ttlkb,  Munbon,  Stabt  and  Thomfsoh,  JJ. 

Opinion  filed  April  5,  1900. 

Disqiuiliflcatwn  of  judge—A  judge  is  not  disqualified  from  sitting  in  a  cause, 
for  the  reason  that  he  and  one  of  the  parties  are  stock-holders  in  the 
same  company,  when  the  disx>osition  of  the  cause  cannot  in  any  manner 
affect  the  interests  of  such  company  or  the  interest  of  either  as  a  stock- 
holder in  such  company. 

Title  to  maUrial  attaches  to  manufactured  product — When  by  the  terms  of  a 
contract  the  title  to  certain  logs  vested  in  the  plaintiff,  butter-tubs 
thereafter  manufactured  from  the  logs  by  the  other  party  to  the  contract 
belonged  to  the  plaintiff. 

Ovmership  of  property  not  relinquished  by  taking  mortgage  upon  the  same — ^The 
plaintiff,  by  taking,  from  the  manufacturers  of  a  product  which  in  fad 
belonged  to  the  plaintiff,  chattel  mortgages  upon  the  same,  did  not,  in 
law,  relinquish  its  ownership  of  the  product.  It  did  not  lose  its  right 
of  ownership  by  the  exercise  of  such  over-abundant  caution. 

Conversion — Right  to  take  orders  gives  no  right  of  sale — ^A  right,  on  the  part  of 
the  manufacturer  of  a  product  from  the  material  of  another,  to  take 
orders  for  the  product,  and  to  be  paid  for  taking  such  orders,  gives  the 
manu&cturer  no  right  to  sell  the  same,  and  a  sale  and  delivery  by  him 
in  his  own  right,  and  without  the  knowledge  and  consent  of  the  owner, 
and  in  disregard  of  the  rights  of  the  owner,  constitute  a  conversion  of 
the  property  so  sold  and  delivered. 

Findings  based  on  evidence  conclusive — ^In  a  case  tried  by  the  court,  a  finding 
made  by  the  trial  court  is  conclusive  if  there  was  evidence  tending  to 
support  it. 

AonoN  OP  TBOVBB.  Trial  by  court,  Lamoille  County,  June 
Term,  1900,  Watsony  J.,  presiding.  Judgment  for  the  plaintiff 
on  facts  found.     The  defendant  excepted. 
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Before  the  introdactiou  of  any  evidence  in  the  case,  question 
was  made  as  to  whether  Assistant  Judge  Morse,  who  sat  in  the 
case,  was  not  disqualified  on  the  ground  stated  in  the  opinion. 

H.  W.  HurHywrd  and  Osorge  M.  Powers  for  the  plaintiff. 

Woitaon  dk  Flimi  for  the  defendant. 

Taft,  C.  J.  Was  Judge  Morse  disqualified  in  the  case  at 
bart 

He  was  an  owner  of  stock  in  the  Morse  Lumber  Company 
and  the  plaintiff  was  a  like  owner.  A  disposition  of  the  case  be- 
fore us  would  not  in  any  manner  affect  their  interests  nor  the 
interest  of  either  party  in  the  Morse  Company.  The  property  of 
the  latter  company  could  not  be  increased  nor  diminished  by  any 
result  in  the  case  before  us,  nor  would  the  interest  of  Judge 
Morse  be  in  any  way  affected.    He  could  properly  sit  in  the  case. 

This  cause,  we  infer  from  the  docket  entries,  is  an  action  of 
trover  (although  the  exceptions  are  silent  on  the  point)  for  several 
hundred  butter  tubs. 

The  plaintiff  claims  the  tubs  by  virtue  of  a  contract  with 
Brown  &  Son,  who  manufactured  them  under  an  agreement  with 
the  plaintiff,  and  also  by  force  of  two  chattel  mortgages  executed 
sabsequently  to  the  contract.  Brown  &  Son  sold  the  tubs  to 
the  defendant  and  the  validity  of  the  sale  depends  upon  the  right 
of  Brown  &  Son  to  make  it. 

Exhibits  1,  2,  and  8  are  found  by  the  court  below  to  consti- 
tute the  contract  between  the  plaintiff  and  Brown  &  Son,  and 
snch  finding  is  conclusive.  We  cannot  revise  a  finding  of  fact 
when  there  was  testimony  in  the  case  tending  to  support  it,  and 
there  clearly  was  in  this  case. 

By  the  terms  of  the  contract  the  logs  in  question  were  pur- 
chased in  the  name  of  and  for  the  plaintiff  and  the  title  to  such 
logs  vested  in  the  plaintiff  and  when  manufactured,  the  plaintiff 
was  to  sell  the  manufactured  product.  The  logs  belonging  to 
the  plaintiff,  the  product  of  them,  when  manufactured,  likewise 
belonged  to  it.    By  force  of  this  contract,  the  tubs  never  became 
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« 

the  property  of  Brown  &  Son.  They  were  the  property  of  the 
plaintiff,  and  if  so,  they  were,  in  law,  sold  as  the  property  of  the 
plaintiff.  The  fact  that  Brown  &  Son  executed  mortgages  of 
the  property  to  the  plaintiff,  did  not,  in  law,  release  the  rights  that 
the  plaintiff  then  had  in  it,  by  force  of  the  contract.  They 
would  not  lose  their  rights  under  the  contract  by  the  exercise  of 
an  ^^over-abundant  caution"  in  taking  the  mortgages.  Brown  & 
Son  could  take  orders  for  the  property,  but  that  made  no  change 
in  the  title  to  the  lumber,  nor  its  manufactured  products.  Brown 
&  Son  were  paid,  on  certain  conditions,  twelve  and  one-half  cents 
per  thousand  for  such  lumber  as  they  might  take  orders  for. 

The  court  below  found  that  in  selling  and  delivering 
these  tubs  to  the  defendant,  James  Brown  &  Son  disregarded  the 
terms  of  the  contract  and  sold  and  delivered  them,  not  in  com- 
pliance therewith,  but  wrongfully  and  in  their  own  right  and 
without  the  knowledge  and  consent  of  the  plaintiff.  This  finding 
is  conclusive  against  the  right  of  the  defendant.  Therefore,  the 
various  questions  regarding  the  chattel  mortgages  become  im- 
material. 

Upon  the  finding  of  facts,  there  is  no  question  but  that  there 
was  a  conversion  of  the  property  and  the 
Judgment  shovld  he  and  is  affirmed. 


W.  H.  Cabtbb  v.  Cektbal  Ybbmont  Railboad  Compaity. 

May  Term,  1899. 

Present :    Taft,  0.  J.,  Ttlbb,  Mxtnbon,  Start,  Thoicpson  and  Watbon,  J  J. 

Opinion  filed  April  13, 1900. 

Contributory  negligence — Plaintiff's  negligence  dUdosed  by  his  own  case — ^If,  in 
an  action  based  on  the  alleged  negligence  of  the  defendant,  the  case  made 
by  the  plaintiff  discloses  the  fact  that  his  own  negligence  caused  or  con- 
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tributed  to  the  injury,  he  is  not  entitled  to  recover.    The  defendant's 
negligenoe  most  have  been  the  sole  cause  of  the  injury. 

Ne^iffence  of  tntvder  at  railroad  eroannff — If  a  traveler  in  approaching  a  rail- 
road crossing  might,  by  the  use  of  the  vigilance  which  the  law  requires, 
discover  and  avoid  danger  from  an  approaching  train,  and  omits  to 
exercise  such  vigilance,  he  is  guilty  of  negligence. 

Travder'a  duty  at  railroad  cro$$ing  in  respect  to  viffilance — It  is  the  duty  of  a 
traveler  in  approaching  a  railroad  crossing  to  look  and  listen  for  an 
approaching  train.  When  eithei  his  sight  or  his  hearing  cannot  be 
effectively  used,  he  must  be  more  alert  in  the  use  of  the  other,  and  an 
obstruction  of  both  or  either  may  make  it  his  duty  to  stop,  as  well  as 
to  look  and  listen. 

Prudence  mutt  attend  vigilance — If  a  traveler  at  a  railroad  crossing  sees  or 
hears  an  approaching  train  and  is  then  injured  in  consequence  of  an 
imprudent  or  daring  attempt  to  cross  the  track  in  advance  of  it,  he 
cannot  recover  for  the  injuries  so  received. 

Travder  and  railroad  company — Reciprocal  dtUies—Traveler  may  not  neglect 
duty  in  reliance  upon  company^  s  performance  of  duty — It  being  the  legal 
duty  of  a  traveler  upon  api^roaching  a  railroad  crossing  to  look  and 
listen  for  an  approaching  train,  he  cannot  without  fault  omit 
such  precaution  in  reliance  upon  the  performance  by  the  railroad 
company  of  its  duty  to  give  notice  of  the  approach  of  a  train  by  signals. 

FUimtiff'*8  testimony  viewed  as  a  whole  in  determining  its  tendency — It  avails 
nothing  for  a  plaintiff  to  testify  to  the  effect  that  he  both  looked  and 
listened  in  approaching  a  railroad  crossing  at  which  he  was  injured, 
when  his  account  of  the  occurrence  of  the  injury  shows  conclusively 
that  he  was  wanting  either  in  vigilance  or  in  prudence. 

When  the  question  of  negligence  ts  for  the  court — ^The  question  of  contributory 
negligence  becomes  one  of  law  for  the  court,  when  from  the  undisputed 
facts  reasonable  minds  can  draw  but  one  conclusion. 

The  case — Verdict  properly  directed  for  d^endant— In  this  case  the  uncontra- 
dicted testimony  of  the  plaintiff  disclosed  the  fact  that  in  driving  upon 
the  defendant's  track  he  was  guilty  of  negligence  which  contributed  to 
the  injury  for  which  he  sued,  and  a  verdict  for  the  defendant  was 
properly  directed. 

Gabb  for  personal  injuries  received  by  the  plaintifi  from 
amoving  train  while  he  was  crossing  the  defendant's  railroad 
track  at  grade  at  a  highway  crossing  in  Bethel.  Plea,  the  general 
ione.       Trial  by  jury,  Caledonia   County,  June  Term,  1897 
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SaioeUj  J.,  presiding.  Yerdict  for  the  defendant  directed  on 
motion.    Judgment  on  verdict.     The  plaintiff  excepted. 

There  was  no  evidence  tending  to  show  that  the  defendant 
did  not  do  what  it  could  to  avoid  disaster  after  it  discovered  the 
plaintiff  in  a  position  of  peril. 

The  case  was  twice  argued  before  the  Supreme  Court. 

Wendell  P.  Stafford  for  the  plaintiff. 

Dttnnett  df  Slack  and  HunUm  &  StioJcney  for  the  defendant. 

Tyler,  J.  At  the  close  of  the  plaintiff's  testimony,  the 
defendant  moved  the  court  to  direct  a  verdict  for  the  defendant 
for  that  it  appeared  that  the  plaintiff  was  guilty  of  contributory 
negligence  in  approaching  and  driving  upon  the  railroad  track 
with  too  great  speed,  and  in  not  using  his  eyes  and  ears  with 
vigilance  to  discover  and  avoid  the  approaching  train.  The  court 
granted  the  motion  and  directed  a  verdict  and  judgment  for  the 
defendant,  which  direction  the  plaintiff  claims  was  error. 

There  being  no  conflict  in  the  testimony  in  respect  to  the 
facts  and  circumstances  attending  the  occurrence  of  the  accident^ 
the  only  question  was  whether  those  facts  and  circumstances 
were  so  decisive  of  the  plaintiff's  contributory  negligence  that 
there  was  no  room  for  rational  doubt  upon  the  subject. 

The  rule  has  been  stated  in  many  different  forms,  but  it  is 
this  in  substance  :  when  it  appears  from  undisputed  facts,  from 
the  plaintiff's  own  evidence,  that  he  was  not  in  the  exercise  of 
that  degree  of  care  which  careful  and  prudent  men  would  exer- 
cise in  circumstances  of  like  exposure  and  danger, the  question  of 
the  plaintiff's  right  to  recover  is  one  of  law  for  the  court. 

I^  the  circumstances  are  such  that  reasonable  minds  might 
draw  different  conclusions  respecting  the  plaintiff's  fault,  he  is 
entitled  to  go  to  the  jury  upon  the  facts.  The  judge  takes  the 
case  from  the  jury  only  when  it  is  susceptible  of  but  one  just 
opinion.  lU.  Cen.  R.  JR.  Co.  v.  N^oydckiy  148  111.  29,  60  Am. 
and  Eng.  R.  R.  Cas.  690.  In  Schriher  v.  B.  B.  Co.,  (Minn.)  2 
Am.  and  Eng.  R.  R.  Cas.  N.  S.  289,  after  remarking  that  the 
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dedsiTe  test  is  whether  or  not  fair-minded  men  could  honestly 
differ  as  to  the  inferences  to  be  drawn  from  admitted  facts,  Start, 
G.  J.  said  :  "  This  rule  most  be  applied  in  practice  with  cantion, 
lest  the  courts  nsnrp  the  functions  of  the  jury,  and  unwittingly 
deprive  a  party  of  his  constitutional  right  to  a  trial  by  jury ; 
and,  if  there  is  a  fair  doubt  as  to  the  inferences  to  be  drawn  from 
an  admitted  state  of  facts,  the  question  must  be  submitted  to  the 
jury ;  but,  in  the  absence  of  such  fair  doubt,  it  is  equally  the 
duty  of  the  court  to  decide  the  question  as  one  of  law  and  instruct 
the  jury  accordingly." 

S.  &  JEL  on  Neg.  sec.  56,  state  the  rule  thus:  ^^When  the  facts 
are  clearly  settled,  and  the  course  which  common  prudence  dic- 
tated can  be  so  clearly  discerned  that  only  one  inference  can  be 
drawn  *  *  *  it  is  the  duty  of  the  court  to  take  the  case 
away  from  the  jury.  *  *  *  The  question  is  then  one  of 
law  for  the  court  to  decide."  WorihingUm  v.  H.  R.  Co.y  64  Vt. 
107. 

The  duty  of  a  traveler  on  arriving  at  a  railroad  crossing  to 

look  and  listen  for  an  approaching  train  seems  too  obvious  to 

require  judicial  declaration,  yet  it  has  been  stated  in  numerous 

cases.     Some  courts  go  f urtiier  and  make  it  the  traveler's  duty 

to  9k>p  and  look  and  listen ;  but  the  rule  requiring  the  traveler 

to  stop,  though  a  wholesome  rule,  cannot  well  be  adopted  as  one 

of  general  application,  for  in  some  localities  the  traveler  can  see 

the  track  so  great  a  distance  that  he  can  determine  by  the  sense 

of  sight  whether  or  not  he  can  safely  cross,  as  in  Manley  v.  D. 

A  H,  Ca/nal  Co.^  69  Vt.  101.    But  when  the  view  is  obstructed 

it  may  be  his  duty  to  stop  in   order  to  listen  effectually,  and 

especially  is  this  the  case  when  his  hearing  is  obstructed  by  the 

noise  of  his  own  carriage  or  by  objects  situated  between  him  and 

the  track.     It  has  so  often  been  stated  that  the  traveler  must 

approach  a  railroad  crossing  with  his  senses  of  sight  and  hearing 

alert  for  danger  that  it  may  be  said  to  have  become  a  maxim. 

When  the  situation  is  such  that  one  of  these  senses  cannot  be 
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folly  used  he  must  be  more  alert  in  the  use  of  the  other.  By 
the  impairment  of  these  senses  or  either  of  them,  or  by  the 
intervention  of  objects  to  obstruct  his  sight  or  hearing,  ordinary 
care  may  require  him  to  stop  in  order  to  ascertain  with  reason- 
able certainty,  before  driving  upon  the  track,  that  a  train  is  not 
approaching.    Manley  v.  D.  <b  H.  Cwnal  Co, 

In  Fletcher  v.  Fitohhurg  R.  B.  Co.,  149  Mass.  127,  it  is 
stated :  ^^  As  a  general  rule  a  person  is  not  in  the  exercise  of  due 
care,  who  attempts  to  cross  a  railroad  track  without  taking  rea- 
sonable precaution  to  assure  himself  by  actual  observance  that 
there  is  no  danger  from  approaching  trains." 

Let  us  apply  these  rules,  which  are  as  well  settled  as  any 
rules  of  law,  to  the  facts  in  this  case. 

The  plaintifE  was  driving  a  pair  of  heavy,  slow  horses, 
attached  to  a  wagon  and  load  of  about  a  ton's  weight ;  he  was  a 
stranger  in  the  locality  but  was  apprised  of  the  crossing  by  a. 
sign  which  was  visible  for  a  distance  of  forty-seven  rods  before 
he  reached  it,  and  which  he  testified  he  saw ;  he  had  also  seen  a 
train  going  south  a  short  time  before ;  he  also  testified  that  he 
was  watching  for  a  train  as  he  drove  along,  and  that  no  signals 
were  given. 

The  crossing  was  dangerous ;  an  approaching  train  was  hid- 
den from  the  traveler's  view  until  he  was  near  the  crossing,  and 
the  sound  of  it  was  obstructed  by  an  intervening  embankment ; 
the  crossing  itself  was  on  a  curve  in  the  track.  The  plaintiff, 
who,  as  the  exceptions  state,  had  good  sight  and  hearing 
and  was  ready  to  act  in  an  emergency,  trotted  his  horses  along 
at  the  rate  of  four  or  five  miles  an  hpur,  his  heavy  team 
making  some  noise  on  the  frozen  ground,  and,  without  stopping 
or  slackening  his  speed,  he  drove  upon  the  crossing.  When  his 
horses'  forward  feet  were  between  the  rails  his  near  horse  threw 
up  its  head  and  looked  over  the  other  one's  neck,  which  attracted 
the  plaintiff's  attention,  and  he  then  looked  around  and  saw  the 
engine  just  appearing  in  sight  in  the  cut  at  the  angle  or  curve  in 
the  highway,  and  at  a  distance  of  from  eight  to  twelve  rods  from 
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him.  Whatever  the  exact  distance  was,  the  plaintiff  was  not  able 
to  urge  his  horses  across  the  track  in  time  to  prevent  a  collision 
and  injury. 

The  plaintiff  testified  that  when  he  noticed  this  action  of  his 
horse  he  spoke  to  it  and  said,  ^^  what  is  the  matter,"  *  *  and 
looked  around  to  see — and  ri^rht — about  this  angle  here— the 
engine  just  appeared  in  sight  in  the  cut."  In  another  connection 
he  said  that  when  be  noticed  the  action  of  his  horse  he  looked 
up.  Witnesses  called  by  the  plaintiff  testified  that  when  his 
horses'  forward  feet  were  between  the  rails  the  plaintiff  could 
have  seen  up  the  track  two  hundred  feet ;  others  said  that  when 
near  the  track  he  could  have  seen  seven  or  eight  rods. 

K  the  case  made  by  the  plaintiff  discloses  the  fact  that  the 
accident  happened  as  a  result  of  his  negligence,  or  that  his  negli- 
gence contributed  to  it,  he  is  not  entitled  to  recover.  The 
defendant's  negligence  must  have  been  the  sole  cause  of  the  acci- 
dent. Ordinary  care,  on  the  plaintiff's  part,  in  the  circumstances, 
required  him  to  approach  the  crossing  with  his  senses  alert  for 
danger.  The  plaintiff's  counsel  would  hardly  contend  that,  if  the 
plaintiff  had  seen  the  train  before  he  reached  the  crossing,  he 
would  have  been  in  the  exercise  of  ordinary  care  in  attempting 
to  cross.  The  train  was  too  near  and  running  too  fast  for  such 
an  undertaking.  It  was  said  by  the  court  in  Blake^s  Eqni^s.  v. 
R.  R,  Co.^  30  N.  J.  Eq.  240 :  "  A  person  intending  to  cross  a 
railroad  track  is  bound  to  look  and  listen  for  an  approaching 
train  ;  and  if  he  sees  or  hears  a  train  approaching,  and  then  dar- 
ingly assumes  the  hazard  of  attempting  to  cross  in  advance  of  it, 
and  fails,  he  must  bear  the  consequence  of  his  folly."  Similar 
language  was  used  by  Mr.  Justice  Field,  in  R.  R,  Co.  v.  Hovs- 
ion^  95  II.  8.  702.  The  same  was  held  in  Burnett  v.  R.  R.  Co.^ 
(N.  J.  L.)  88  Atl.  668,  and  in  State  v.  R.  R.  Co.,  (Md.)  89  Atl. 
610. 

If,  by  the  vigilant  use  of  his  eyes  and  ears — which  in  the 
dreumstances  is  only  ordinary  care — the  plaintiff  might  have 
discovered  and  avoided  the  danger,  and  omitted  such  vigilance. 
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he  was  guilty  of  contributory  negligence ;  and  be  is  cbargeable 
witb  sncb  knowledge  of  tbe  approach  of  tbe  train  as  be  migbt 
bave  obtained  by  the  exercise  of  that  degree  of  care,  which  in 
the  circumstances  of  danger,  be  was  bound  to  use. 

The  decisions  bave  been  somewhat  diverse  upon  the  subject 
of  directing  verdicts  in  cases  similar  in  their  facts  to  the  present 
one. 

In  Chase  v.  S.  B.  Co.^  78  Maine  346,  tbe  plaintiff's  intestate 
approached  the  crossing,  trotting  bis  horse  and  without  slacken- 
ing biB  speed,  and  just  as  his  horse's  bead  reached  tbe  crossing,  a 
train  of  cars  that  had  been  concealed  from  bis  view,  shot  out  of  a 
cut  and  upon  the  crossing,  so  that  his  sleigh  was  upset  and  him- 
self fatally  injured.  Tbe  court  said  there  could  be  no  doubt  tbat 
if  the  intestate  had  stopped  so  he  could  have  listened  attentively, 
be  would  bave  heard  the  train,  and  that  he  could  not  listen  care- 
fully and  effectually  when  driving  a  team  with  sleigh-bells 
attached  without  stopping  to  still  the  noise  of  his  team  ;  and  it 
was  held  to  be  negligence  per  se  for  a  person  to  cross  a  railroad 
track  without  first  looking  and  listening  for  a  coming  train ;  that 
if  his  view  is  unobstructed  he  may  have  no  occasion  to  listen ; 
but  if  his  view  is  obstructed,  then  it  is  his  duty  to  listen,  and  to 
listen  carefully ;  and  if  one  is  injured  at  a  railroad  crossing  by  a 
passing  train  or  locomotive,  which  might  bave  been  seen  if  be 
bad  looked,  or  beard  if  he  had  listened,  presumptively  he  is  guilty 
of  contributory  negligence;  and  if  this  presumption  is  not 
repelled,  a  recovery  for  the  injury  cannot  be  had.  AUen  v.  H. 
B.  Co.,  82  Me.  Ill ;  Smith  v.  B.  B.  Co.,  87  Me.  339 ;  Oiber- 
eon  V.  B.  B.  Co.,  (Me.)  36  Atl.  400. 

Fleming  v.  B.  B.  Co.,  49  Cal.  253,  was  where  a  traveler  was 
driving  a  four-horse  team  along  a  road  running  parallel  with,  and 
near  a  railroad,  and  as  be  approached  tbe  crossing  the  air  was  so 
filled  with  dust  tbat  he  could  not  see  tbe  railroad  ;  held,  tbat  as 
his  wagon  made  some  noise,  ordinary  prudence  required  him  to 
stop  his  team  so  that  he  might  listen  under  tbe  most  favorable 
circumstances  to  ascertain  whether  a  train  was  approaching ;  that 
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M  be  could  not  ofle  his  eyes  with  effect,  it  was  incumbent  upon 
him  to  make  the  best  possible  use  of  his  ears,  which  he  could  not 
do  while  his  team  was  in  motion.  In  that  case  the  court  said  : 
(s  *  «  *  -Qjj^  ^i^Q  plaintiff  testified  that  his  wagon  ^  made  some 
noise,'  and  every  one  knows  that  a  four-horse  team  attached  to  a 
road  wagon  travelling  on  a  trot  on  an  ordinary  road  will  produce 
sufScient  noise  to  seriously  obstruct  the  hearing  of  the  driver ; 
and  when  going  in  a  walk,  though  the  noise  may  be  less,  it  will 
necessarily  be  sufficient  to  impede  the  hearing  to  a  considerable 
extent.  As  the  plaintiff  could  not  use  his  eyes  with  effect^  it  was 
incumbent  on  him,  as  a  person  of  ordinary  prudence,  to  make 
the  best  use  of  his  ears,  which  he  could  not  do  while  his  team  was 
in  motion." 

A  different  doctrine  was  held  in  H.  £.  Co.  v.  Zaney  130  111. 
116,  where  the  court  said :  ^^  The  duty  of  a  person  approaching  a 
railroad  crossing  with  a  wagon  and  team,  even  when  such  wagon 
is  old  and  makes  considerable  noise,  and  when  he  knows  there 
are  obstructions  which  to  some  extent  interfere  with  the  view  of 
an  approaching  train,  and  also  knows  a  train  is  due  about  that 
time,  to  bring  his  team  to  a  full  stop  before  driving  upon  the 
railroad  track,  is  not  so  absolute  and  unqualified  as  that  a  court 
can  say,  as  matter  of  law,  and  regardless  of  all  other  attendant 
circumstances,  that  such  personals  guilty  of  a  want  of  ordinary 
care.  It  is  for  the  jury  to  determine  from  all  the  facts  and  cir- 
cumstances in  proof,  whether  or  not  there  was  negligence,  and  it 
is  not  for  the  court  to  tell  them  that  certain  facts  constitute  such 
negligence  as  precludes  a  recovery."  (The  doctrine  of  compara- 
tive negligence  seems  to  be  held  in  Illinois.) 

It  was  held  in  Stackus  v.  R,  JR.  Co.,  79  N.  T.  464,  that  the 
toveler  need  not,  as  matter  of  law,  stop  his  team,  or  rise  up  in 
his  wagon,  or  get  out  \  that  he  must  look  both  ways  and  listen 
for  the  approach  of  the  train ;  that  whether  he  ought  to  do  either, 
or  all  of  these  things^  in  order  to  relieve  himself  from  the  charge 
of  negligence,  is  for  the  jury  to  decide.  The  cases,  Oalveaton^ 
etc.  R.  R.  Co.  V.  Porfwi,  (Texas)  87  Am.   &  Eng.  B.  R. 
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Cas.  540,  and  Petty  v.  Hcmnibaly  etc.  R,  R.  Co.^  (Mo.)  28  Am. 
&  Eng.  B.  B.  Cas.  618,  cited  on  the  plaintiff's  brief,  are  to  the 
same  effect.  In  the  latter  case  the  court  held,  that  whether  a 
person  could  have  heard  the  train  by  stopping  and  listening  was 
a  question  of  fact  for  the  jury.  And  secjff.  R.  Co.  v.  OriffUh^ 
159 II.  S.  608  and  R.  R.  Co.  v.  Oody^  166  U.  S.  606,  which 
oases,  however,  recognize  the  rule  that  the  question  of  negli- 
gence becomes  one  of  law  when,  from  the  facts,  reasonable  men 
can  draw  but  one  conclusion. 

The  plaintiff's  counsel  contends  in  this  case  that  from  the 
defendant's  omission  to  give  the  statutory  signals  the  plaintiff 
had  a  right  to  assume  that  the  engine  was  not  within  eighty  rods 
of  the  crossing,  and  that  acting  upon  that  assumption,  whether 
he  might,  in  the  exercise  of  reasonable  care,  attempt  to  cross, 
was  a  question  upon  which  men  might  reasonably  differ.  It 
may  be  noted  that  there  is  no  testimony  tending  to  show  that  the 
plaintiff  drove  upon  the  crossing  relying  upon  the  fact  that  the 
signals  were  not  given  ;  but  we  will  assume  that  he  did  so  rely. 
Thomas  on  Negligence,  424,  lays  down  this  rule  and  cites  sev- 
eral New  York  cases  in  its  support :  '^  The  fact  that  a  traveler  was 
not  aware  of  the  vicinity  of  an  approaching  train,  that  no  signal 
was  given,  does  not  assure  a  safe  crossing  nor  excuse  him  from 
using  the  care  and  vigilance  otherwise  required  from  him." 
Pierce  on  Bailroads,  342,  states  the  law  as  follows  :  ^*  A.  traveler 
upon  a  highway,  when  approaching  a  railroad  crossing,  ought  to 
make  a  vigilant  use  of  his  senses  of  sight  and  hearing,  in  order 
to  avoid  a  collision.  This  precaucion  is  dictated  by  common 
prudence.  He  should  listen  for  signals,  and  look  in  the  different 
directions  from  which  a  train  may  come.  If  by  neglect  of  this 
duty  he  suffers  injury  from  a  passing  train,  he  cannot  recover  of 
the  company,  although  it  may  itself  be  chargeable  with  negli- 
gence, or  have  failed  to  give  the  signals  required  by  statute,  or 
be  running  at  the  time  at  a  speed  exceeding  the  legal  rate."  See 
Beach  on  Oontrib.  Neg.  sees.  13, 63.  In  the  former  section  the 
author  says :  ^'  The  requirements  of  the  law,  moreover,  proceed 
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beyood  the  featureless  generality  that  one  most  do  his  duty  in 
this  respect,  or  most  exercise  ordinary  care  under  the  circum- 
stances. The  law  defines  precisely  what  the  term  *  ordinary  care 
under  the  circumstances '  shall  mean  in  these  cases.  In  the 
progress  of  the  law  in  this  behalf,  the  question  of  care  at  rail- 
way crossings,  as  affecting  the  traveler,  is  no  longer  a  question 
for  the  jury.  The  qttanttim  of  care  is  exactly  prescribed  as  mat- 
ter of  law.  In  attempting  to  cross,  the  traveler  must  listen  for 
signals,  notice  signs  put  up  as  warnings,  and  look  attentively  up 
and  down  the  track.  A  multitude  of  decisions  of  all  courts  en- 
force this  reasonable  rule." 

It  is  a  legal  duty  imposed  upon  the  traveler  to  look  and  lis- 
ten for  an  approaching  train,  for  this  is  what  a  prudent  man 
would  do  ;  therefore,  as  was  said  in  Hadrian  v.  B.  H.  Co.j  125 
N.  Y.  at  page  528,  he  cannot  omit  such  a  reasonable  precaution 
in  reliance  upon  the  performance  by  the  railroad  company  of  its 
duty  to  give  reasonable  notice  of  the  approach  of  the  train. 
The  same  is  held  in  Oarion  v.  JR.  B.  Go.,  45  N.  Y.  660,  in 
Baxter  v.  B.  B.  Go.,  41  N.  Y.  502  and  in  Salter  v.  B.  B.  Go., 
75  N.  Y.  278. 

In  H^etcher  v.  B.  B.  Go.,  the  court  quotes  with  approval  an 
expression  in  the  opinion  mMcGrory  v.  B.  B.  Go.,  31  Fed.  Rep. 
531 :  ^^He  (the  traveler)  cannot  say,  ^  There  is  something  tem- 
porarily obstructing  my  vision,  but  I  will  take  it  for  granted 
that  there  is  no  danger,  and  undertake  to  cross  the  track.  *  ^  *' 
The  law  lays  it  down  clearly  that  a  man  must  look  and  listen ; 
and  if,  by  looking  and  listening,  he  could  ascertain  the  approach 
of  a  train,  and  fails  to  do  so,  he  is  guilty  of  contributory  negli- 
gence, and  cannot  recover." 

It  was  said  in  Butterfidd  v.  B.  B.  Go.,  10  Allen  532 :  "We 
must  assume  it  to  be  true  that  neither  the  bell  nor  whistle  was 
sounded,  and  that  the  defendants  violated  their  duty  in  this  re- 
spect. A  traveler  has  a  right  to  expect  that  they  will  perform 
this  duty  ;  and  has  some  right  to  expect  that  he  will  hear  the 
noise.    But  this  expectation  does  not  excuse  him  from  exercising 
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reasonable  care  to  ascertain  by  sight  as  well  as  hearing  whether 
there  is  a  train  coming  immediately  npon  him  as  he  attempts  to 
cross  the  track.  The  negligence  of  the  company  does  not  author- 
ize him  to  maintain  an  action,  if  he  also  is  negligent." 

It  was  held  in  Chostiok  v.  JR.  B.  Co.,  90  Mich.  694,  "  That 
a  person  about  to  cross  a  railroad  track  is  bound  to  recognize  the 
danger,  and  to  make  use  of  the  senses  of  hearing  and  sight,  and 
to  ascertain,  before  attempting  to  cross,  whether  a  train  is  in  dan- 
gerous proximity.  If  he  neglects  to  do  this,  and  ventures 
blindly  upon  the  track,  it  must  be  at  his  own  risk ;  and  such  con- 
duct should  be  pronounced  negligence  by  the  court,  as  matter  of 
law."  In  that  case  the  declaration  alleged  and  the  plaintiffs 
evidence  tended  to  show  that  the  defendant  was  guilty  of  negli- 
gence in  not  continuously  giving  signals  for  forty  rods  before 
reaching  the  crossing,  as  the  statute  required. 

In  B,  B.  Co.  V.  Howard^  124  Ind.  280,  an  instruction  that 
if  the  whistle  was  not  sounded  nor  the  bell  rung,  this  was  a  cir- 
cumstance tending  to  show  want  of  contributory  negligence,  was 
held  erroneous. 

The  New  Jersey  court  held  that  the  failure  of  the  defend- 
ant to  give  signals  will  not  relieve  the  traveler  from  his  duty. 
B.  B.  Co.  V.  Bightevy  42  N.  J.  L.  180.  See,  also,  Durbm  v» 
B.  B.  Co.,  17  Or.  5. 

It  was  said  in  Continental  Improvement  Co.  v.  Stead,  95  IT. 
S.  161,  that  travelers  upon  a  common  highway  which  crosses  & 
railroad  upon  the  same  level,  and  the  railroad  company  running 
a  train,  have  mutual  and  reciprocal  duties  and  obligations,  and 
that  although  the  train  has  the  right  of  way,  the  same  degree  of 
care  and  diligence  in  avoiding  a  collision  is  required  from  each  of 
them ;  that  this  right  does  not  impose  upon  the  traveler  the 
whole  duty  of  avoiding  a  collision,  but  is  accompanied  with  and 
conditioned  upon  the  duty  of  the  train  to  give  due  and  timely  warn- 
ing of  its  approach,  and  that  the  degree  of  diligence  to  be  used 
on  either  side  is  such  as  a  prudent  man  would  exercise  under  the 
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drcamstances  of  the  case  in  endeavoring  fairly  to  perform  hiS' 
duty. 

This  language  is  often  quoted  as  an  accurate  and  concise 
statement  of  the  law  respecting  the  correlative  rights  and  duties 
of  travelers  and  railroad  companies.  But  the  court  evidentlj 
did  not  intend  to  excuse  the  traveler  for  his  neglect  of  duty  on 
account  of  the  defendant's  neglect,  for  it  expressly  held  in  Hail- 
road  Oo.  V.  Houston^  reported  in  the  same  volume  at  page  667, 
that  the  neglect  of  the  engineer  to  sound  the  whistle  or  ring  the 
bell  on  nearing  a  street-crossing  does  not  relieve  a  traveler  on  the 
street  from  the  necessity  of  taking  ordinary  precautions  for  hi» 
safety ;  that  before  attempting  to  cross  the  railroad  track,  he  is 
bound  to  use  his  senses, — to  listen  and  look, — in  order  to  avoid 
any  possible  accident  from  an  approaching  train.  If  he  omits  to 
use  them  and  walks  thoughtlessly  upon  the  track,  or  if  using 
them,  he  sees  the  train  coming,  and,  instead  of  waiting  for  it  to* 
pass,  undertakes  to  cross  the  track,  and  in.  either  case  receives 
any  injury,  he  so  far  contributes  to  it  as  to  deprive  him  of  any 
right  to  complain.  In  the  latter  case  the  court  did  not  hesitate 
to  say  from  the  record,  that,  had  the  plaintiff  used  her  senses, 
she  could  not  have  failed  both  to  hear  and  to  see  the  train. 

Some  cases  have  come  to  our  notice  since  the  reargument  of 
this  case  which  are  much  in  point.  In  Ch<is6  v.  R,  R.  Co.^  167 
Mass.  883,  the  court,  after  stating  the  duty  of  the  traveler  to  use 
his  senses  of  sight  and  hearing  at  a  railroad  crossing,  said ; 
^  So,  too,  it  may  be  said  to  be  a  general,  though  not  a  uni- 
versal rule  that,  if  there  is  anything  to  obstruct  the  view  of  the 
traveler  on  a  highway  at  a  crossing  at  grade,  it  is  his  duty  to  stop 
imtU  he  can  ascertain  whether  he  can  cross  with  safety."  This 
rule  is  cited  with  approval  in  the  recent  case  of  McCanna  v.R.R.j 
(R.  I.)  89  Atl.  891.  The  syllabus  to  R.  R.  Co.  v.  Snudley,  (N. 
J.)  89  Atl.  695,  concisely  states  the  opinion  as  follows : 

^  The  duty  to  look  and  listen  before  crossing  a  railroad  in 
dudes  the  duty  to  do  that  which  will  make  looking  and  listening 
reasonably  effective.     If  there  is  a  permanent  obstruction  to 
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sight  that  would  make  danger'inTisible,  and  a  transient  noise  that 
would  make  it  inaudible,  it  is  negligence  to  go  forward  at  once 
from  a  place  of  safety  to  a  place  of  possible  danger.  Prudence 
requires  delay  until  the  transient  noise  has  abated,  and  hearing 
again  becomes  efficient  for  protection."  The  court  further  said, 
^'the  plaintiff  went  forward  into  a  danger  which  permanent  ob- 
structions made  it  impossible  to  see,  and  which  a  passing  noise 
made  it  difficult  to  hear.  The  permanence  of  the  obstructions  to 
sight  made  hearing  his  best  reliance.  A  few  moments'  delay 
would  have  gi^en  him  the  full  benefit  of  it.  In  advancing  at 
once  while  circumstances  interfered  with  its  efficient  exercise,  he 
acted  with  less  prudence  than  the  law  exacts." 

It  was  held  in  Blackburn  v.  Southern  Pao.  Go.y  vol.  12, 
part  3,  Am.  &  Eng.  B.  B.  Oas.  461,  that  when  the  deceased, 
without  stopping  his  vehicle  for  the  purpose  of  listening  for  ap- 
proaching trains,  attempted  to  drive  across  a  railroad  track  in  a 
city  street,  at  a  crossing  with  which  he  was  familiar,  and  from 
which  the  view  of  the  approaching  train  was  obstructed,  and  was 
killed  by  a  train  while  making  such  an  attempt,  a  verdict  should 
be  directed  for  the  railroad  company,  although  the  traveler  was 
approaching  the  crossing  at  a  slow  walk,  and  the  train  was  run- 
ning at  an  unlawful  rate  of  speed  ;  that  a  failure  to  stop  and  lis- 
ten before  attempting  to  cross,  under  such  circumstances,  was 
negligence  per  se.  The  opinion  reviews  the  leading  cases  upon 
this  subject  and  contains  a  clear  statement  of  the  law. 

In  the  recent  case  of  Seam  v.  JS.  B,  Go,y  Atl.  Bep.  59,  the 
Maryland  court  held  that  a  traveler  in  a  close4,  vehicle,  who 
attempted  to  cross  a  railroad,  without  stopping,  looking,  and  lis- 
tening for  an  approaching  train,  was  negligent,  and  that  the  fail- 
ure of  the  trainmen  to  give  the  required  signals  did  not  excuse 
his  failure  to  exercise  such  precautions. 

Numerous  cases  are  cited  upon  the  defendant's  brief  in 
which  courts  in  various  parts  of  the  country  have  in  like  manner 
declared  the  law.  They  go  upon  the  ground  that  there  is  a  clear- 
ly defined  duty  imposed  upon  the  traveler,  and  that  unless  the 
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facts  in  a  given  case  show  that  he  has  performed  that  duty  he  is 
precluded  from  a  recovery  although  the  defendant  was  in  fault, 
— ^in  other  words,  that  his  omission  of  a  legal  duty  is  contributory 
negligence. 

In  Magoon  v.  R.  R  Co.^  67  Vt.  17,  the  vital  facts  were 
that  when  the  plaintiff  reached  the  crossing  he  found  cars  upon  it 
waiting  to  be  moved,  and  attempted  to  pass  between  two  of  them, 
when  by  the  exercise  of  ordinary  care  he  might  have  discovered 
that  an  engine  was  in  a  position  where  it  could  and  did  run 
down  the  track,  attach  itself  to  and  move  the  cars  before  he 
oould  swing  him^lf  upon  the  platform.  In  the  present  case 
when  the  plaintiff  reached  the  crossing,  a  train  was  so  near, 
though  out  of  sight,  that,  as  he  demonstrated,  he  could  not  force  his 
team  across  after  it  came  within  his  sight.  In  other  phrase,  when 
he  reached  the  crossing  a  train  was  about  to  pass  over  it  and  in  the 
exercise  of  ordinary  care  he  might  have  known  it. 

The  plaintiff  testified  that  he  was  ^Vatching"  for  a  train  as 
he  drove  along.  Assuming  that  the  term  implies  that  he  was 
both  looking  and  listening  and  that  he  continued  to  look  and 
listen  ifntil  he  drove  upon ,  the  track,  his  subsequently  detailed 
account  of  the  occurrence  shows  that  he  was  not  watching  vigi- 
lantly for  a  train  before  the  action  of  his  horse  attracted  his 
attention  to  it.  He  could  not  have  watched  effectually  with  his 
sense  of  hearing  without  stilling  the  noise  of  his  team.  Besides, 
as  the  track  northward  could  be  seen  for  so  short  a  distance, 
common  prudence  required  him  to  make  diligent  use  of  his 
senses  to  ascertain  whether  a  train  was  about  to  pass.  AUen  v. 
R.  R.  Oo.j  8vpra,  and  cases  cited. 

An  expression  of  the  court  in  Garson  v.  R.  R.  Co,^  147 
Pa.  319,  80  Am.  St.  Rep.  727,  is  fairly  applicable  here :  "It  is 
in  vain  for  a  man  to  say  that  he  looked  and  listened  who  walks 
in  front  of  a  moving  locomotive."  The  ruling  of  the  court  was 
correct  that  the  plaintiff's  testimony  showed  that  he  did  not  use 
his  eyes  and  ears  vigilantly  when  he  reached  the  crossing. 

Jtidgment  affi/rmed. 

Start  and  ITumpwmy  JJ.,  dissent. 
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In  rb  Susan  Pibrpoint's  Will. 

January  Term,  1900. 

Present :  Tafi,  0.  J.,  Howell,  Ttlsb,  Munson,  Stabt  and  Thompson,  J  J. 

Opinion  filed  April  13, 1900. 

ConstrucHon  of^vnUi — Meaning  given  to  the  word  "eitablisTied^* — ^To  give  effed 
to  the  probable  intention  of  a  testatrix  as  gathered  from  the  language 
of  her  will,  a  hospital  was  held  to  have  been  * 'established"  within  five 
•  years  from  her  death,  when,  beginning  shortly  after  her  death,  a  move- 
ment was  started  and  thereafter  carried  forwapl  without  cessation, 
which,  within  the  five  years,  resulted  in  a  charter  for  itsestablishment, 
an  organization  thereunder,  the  securing  of  substantial  contributions, 
the  acquisition  of  a  building  site  and  preparations  for  building,  and 
which,  within  eighteen  months  after  the  expiration  of  the  five  years, 
brought  the  hospital  into  actual  operation. 

Appbal  from  a  decree  of  the  Probate  Court  constraing  cer- 
tain clauses  in  the  v^ili  of  Susan  Pierpoint,  deceased.  The  Trust- 
ees of  the  Batland  Hospital  and  the  Batland  Missionary  Associa- 
tion each  claimed  the  same  property  by  virtue  of  the^clauses 
in  question.  Trial  by  court,  Rutland  County,  March  Term,  1899, 
Watsorij  J.,  presiding.  Judgment  on  facts  found  in  favor  of  the 
Trustees  of  the  Hospital.  The  Kutland  Missionary  Association 
excepted. 

Joel  G.  Baker  and  T,  W.  Moloney  for  the  Trustees  of  the 
Rutland  Hospital. 

Henry  A,  Sarmcm  and  George  E,  Lawrence  for  the  Rut 
land  Missionary  Association. 

Ttlbb,  J.  This  case  comes  here  upon  a  statement  of  facts 
found  by  the  trial  court. 

The  clauses  in  the  will  bearing  upon  the  question  submitted 
are  as  follows : 

"I  give  and  bequeath  to  my  beloved  sister,  Julia  Pierpoint, 
all  my  estate,  real  and  personal,  which  I  now  hold  in  my  own 
right,  and  also,  all  my  right  and  interest  both  in  real  and  personal 
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property  in  the  estate  of  my  father,  the  late  Robert  Pierpoint  of 
Badand,  deceased,  to  hav^e  and  to  hold  the  same  to  her  and  to  her 
heirs,  executors,  administrators,  and  assigns  forever,  on  the  follow- 
ing conditions,  namely : 

"Provided  that  my  sister,  the  said  Julia  Pierpoint,  after  my 
death  by  a  will  or  otherwise,  disposes  of  said  property.  If  not 
disposed  of  by  her  in  any  way,  I  wish  my  executors,  whom  I 
hereby  name,  viz.,  Henry  F.  Field  and  George  T.  Chaffee,  both 
of  said  Rutland,  to  distribute  said  property  as  follows : 

*^  The  residue  of  my  estate,  if  any,  I  give  and  bequeath  in 
trust  to  a  board  of  five  trustees,  two  to  be  appointed  by  the  Con- 
gregational Church,  one  by  the  Baptist  Church,  one  by  the 
Episcopal  Church,  and  one  by  the  Methodist  Church,  in  said 
Town  of  Rutland,  to  be  by  said  board  held  and  invested,  which 
with  the  income  thereof,  is  to  constitute  the  nucleus  of  a  fund 
that  is  to  be  applied  and  used  for  the  benefit  of  said  town  in 
establishing  and  maintaining  a  hospital  for  the  sick  and  lame  in 
8aid  town. 

"  Any  vacancy  in  said  board  caused  by  death  or  incapacity  to 
act,  to  be  filled  by  the  survivors  of  said  board. 

"  If  within  five  years  after  my  decease  such  hospital  shall  not 
be  established,  such  residue  and  the  increase  and  income  thereof 
is  to  be  given  to  the  Rutland  Missionary  Association  to  be  by 
them  appropriated  for  the  purpose  of  aiding  the  poor  and  afflicted 
at  the  discretion  of  the  board  of  managers  of  said  Missionary 
Association." 

Susan  Pierpoint  died  Febuary  20,  1890,  and  her  will  was 
probated  April  15, 1890.  Julia  died  May  9,  1897,  without  mak- 
ing any  disposition  of  the  property  left  her  by  the  will,  except 
one  hundred  dollars  paid  her  by  the  executor  which  she  used, 
and  a  deed  of  the  '^  Pine  Hill"  land  hereinafter  referred  to. 

On  May  8,  1891,  a  meeting  of  those  interested  in  the  hos- 
pital project  was  held  and  committees  were  appointed  looking 
to  the  establishment  of  a  hospital.    At  this  meeting  a  provisional 
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organization  was  formed,  which  held  meetings  from  time  to  time 
thereafter,  until  the  organization  of  the  "  Bntland  Hospital'^ 
under  its  charter  granted  by  the  legislature  and  approved  No- 
vember 21,  1892.  The  organization  was  on  the  ISth  day  of 
March,  1893. 

Just  before  Julia  died,  savings  bank  books  of  Susan  Pier* 
point,  amounting  to  some  $1800  were  brought  to  the  executors 
of  Susan's  will  and  out  of  this  they  paid  Julia,  immediately,  at 
her  request,  $100.  Other  than  these  bank  books,  no  part  of  the 
property  belonging  to  Susan  at  her  decease,  came  into  the  hands 
of  the  executors  of  her  will,  until  after  the  death  of  Julia. 

On  May  3, 1893,  Evelyn  Pierpoint,  a  brother<^>f  Susan  and 
Julia  Pierpoint,  and  Julia  Pierpoint  as  legatee  under  Susan's 
i^ill,  by  deed  transferred  to  the  Rutland  Hospital  the  land  on 
"  Pine  Hill,"  so-called,  which  was  owned  by  Evelyn,  Julia,  and 
Susan  togetlier,  and  contained  between  four  and  five  acres,  and 
later,  Evelyn  and  Julia  executed  and  delivered  to  the  Rutland 
Hospital  a  paper  extending  the  time  limited  in  the  condition  of 
the  deed  of  May  3, 1893.     ' 

The  conveyance  of  this  land  was  accepted  by  the  Rutland 
Hospital  for  the  purpose  and  with  the  intention  of  locating  a  hos- 
pital thereon,  and  upon  its  conveyance  an  architect  was  em- 
ployed who  assisted  the  directors  in  locating  the  building,  and 
stakes  were  driven  into  the  ground  showing  its  location,  with  the 
purpose  by  the  directors  of  proceeding  at  once  with  laying  the 
foundation.  Some  work  was  done  on  the  land  in  clearing  up 
briers  and  brush  there  growing.  The  architects  were  paid  $468.99 
for  plans  of  the  building.  Taxes  to  the  amount  of  $50  were 
paid.  A  surveyor  was  paid  $14  for  services  in  locating  the 
building,  and  he  was  also  paid  for  other  work.  The  common 
labor  on  the  lot  was  given. 

Preparations  were  made  for  laying  out  driveways,  etc. 
Chaffee  Brothers,  in  a  directors'  meeting,  offered  to  give  one 
hundred  thousand  bricks,  of  the  value  of  six  dollars  a  thousand, 
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and  the  offer  was  accepted  by  the  directors.  These  bricks  were 
to  be  used  in  the  erection  of  the  hospital  building. 

It  was  found  that  there  would  be  difficulty  in  raising  the 
necessary  money  with  which  to  erect  the  building.  Some  of 
the  directors  were  anxious  to  proceed  with  it,  expend  what 
money  they  then  had  on  hand  and  trust  to  subscriptions 
coming  to  complete  it,  but  this  was  thought  by  others  to  be 
unwise.  Money  could  not  be  raised  by  mortgage  on  the  prop- 
erty, because,  owing  to  the  condition  in  the  deed,  no  one  would 
take  such  a  mortgage  and' advance  the  money  thereon.  With 
this  condition  of  things  existing,  the  Butland  Hospital  decided  to 
purchase  for  a  hospital,  and  did  purchase  on  May  6, 1896,  the 
"  Sheldon  property,"  so-called,  which  already  had  thereon  suit- 
able buildings  for  that  purpose. 

From  the  time  of  the  first  meeting  on  May  8,  1891,  to  Sep- 
tember 1, 1896,  there  was  no  cessation  in  the  efforts  and  work  of 
putting  the  hospital  in  operation.  On  the  last  named  date  the 
hospital  on  the  Sheldon  property  was  opened  for  patients,  and 
has  been  in  active  operation  ever  since.  The  accumulations  of 
the  organization  to  March  13, 1895,  and  on  hand,  as  shown  by 
the  treasurer's  report,  were  $13,875.33.  Chaffee  Brothers  gave 
the  Hospital  $1,000  in  money  in  lieu  df  the  one  hundred  thousand 
bricks,  and  this  was  agreed  to  by  them  at  the  time  the  Butland 
Hospital  decided  to  purchase  the  Sheldon  property.  The  Pier- 
point  Fine  Hill  property  was  worth  $5,000  for  Hospital  purposes, 
but  was  not  worth  that  sum  for  any  other  use. 

The  Butland  Missionary  Association  was  organized  as  a 
corporation  in  the  year  1867,  and  five  years  later  as  a  voluntary 
association,  and  has  ever  since  been  active  in  doing  an  extensive 
charitable  work.  The  testatrix  was  one  of  its  first  members  and 
continued  this  connection  until  her  death. 

It  appeared  that  the  different  churches  named  in  the  will 
appointed  a  board  of  hospital  trustees  as  required  by  the  residu- 
ary clause,  but  not  within  five  years  from  the  testatrix'  decease. 
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It  is  evident  that  the  testatrix  did  not  expect  that  her  be- 
quest would  enable  the  trustees  to  build  and  furnish  a  hospital, 
but  that  it  and  the  interest  thereon  would  be  a  nucleus  to  attract 
gifts  and  bequests  until  a  fund  sufficient  for  the  purx>ose  was 
created.  The  language  of  the  will  is/'  *  *  *  to  constitute 
the  nucleus  of  a  fund  that  is  to  be  applied  and  used  for  the  bene- 
fit of  said  town  in  establishing  and  maintaining  a  hospital, 
*  *  *  ."  The  will  did  not  make  it  the  duty  of  the  trustees  to 
obtain  other  funds.  The  testatrix  anticipated  that  voluntary 
contributions  would  be  made,  and  it  may  be  true,  as  contended 
by  the  defendant,  that  she  intended  to  require  that  they  should 
be  made  so  that  the  hospital  should  be  completed  within  five 
years,  and  to  provide  that  otherwise  the  bequest  should  fail. 
But  the  more  reasonable  interpretation  of  the  will  is,  that 
the  trustees  should  within  that  time  take  such  action  in 
establishing  a  hospital  as  would  assure  its  final  completion 
for  the  purpose  named,  and  that  the  bequest  should  then 
take  effect.  This  construction  is  aided  by  the  fact  that  the  be- 
quest was  not  available  until  the  death  of  Julia,  nor  then,  if 
Julia  in  her  life-time  elected  to  dispose  of  the  property  herself, 
and  it  is  not  presumable  that  Susan  assumed  that  her  sister 
would  not  continue  in  life  more  than  five  years  after  her  own 
decease. 

If  the  defendant's  construction  of  the  will  were  adopted, 
then  the  fact  that  Julia  survived  the  testatrix  more  than  five 
years  defeated  the  bequest,  unless  the  trustees  completed  a  hospi- 
tal and  made  it  ready  for  use  within  that  time  with  funds  con- 
tributed by  other  persons  in  reliance  upon  the  uncertain  event  of 
Julia's  not  disposing  of  the  entire  estate.  If  the  testatrix  had 
intended  such  a  conditional  bequest  we  think  she  would  have 
employed  more  apt  words  to  express  it.  It  was  the  testatrix' 
evident  intention  to  aid  in  establishing  a  hospital,  not  to  require 
one  to  be  completed  by  other  means  before  her  property  should 
be  available.  It  would  be  inconsistent  with  her  expressed  wish 
that  her  bequest  should  be  the  nucleus,  the  center,  the  beginning 
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of  a  fmid,  to  construe  the  will  to  mean  that  the  bequest  shonld 
be  an  addition  to  such  a  fund.  Her  intention  was  to  inaugurate 
a  movement  that  would  result  in  a  hospital,  not  merely  to  aid  in 
mamtaining  one  after  it  was  established. 

Although  the  testatrix  may  have  been  greatly  devoted  to  the 
Missionary  Ajssociation,  she  gave  a  hospital  the  preference  in  her 
will.  It  mnst  be  considered  that  she  desired  its  establishment 
and  the  application  of  her  estate  to  it  upon  the  conditions  named. 
Such  a  hospital  as  she  desired  was  provided  and  opened  for  the 
reception  of  patients  about  eighteen  months  after  the  expiration 
of  five  years  from  her  decease.  If  no  decisive  steps  h^d  been 
taken  within  the  five  years  the  bequest  would  have  been  lost  for 
that  purpose. 

But  the  various  measures  that  were  taken  by  the  trustees, 
from  the  meeting  in  May,  1891,  down  to  the  end  of  five  years 
from  the  death  of  the  testatrix — which  the  court  below 
found  were  continuous — amounted  to  an  establishing  of  a  hospi- 
tal within  that  time.  The  obtaining  a  charter,  the  organization 
of  the  '^  Butland  Hospital "  under  it,  the  various  meetings,  the 
taking  of  a  deed  of  the  ^^ Pine  Hill"  land  and  the  work  done 
upon  that  location,  and  the  receipt  of  various  contributions,  all 
resulted  in  the  purchase,  equipment  and  opening  of  the  Sheldon 
property  as  a  hospital.  These  steps  taken  within  five  years 
amounted  to  the  establishing  of  a  hospital  according  to  the  in- 
tention of  the  testatrix  so  far  as  her  intention  can  be  ascertained 
from  the  language  of  the  will. 

Judgment  affirmed. 
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State  of  Ybbhont  v.  Ernest  Massby,  B.  G.  Howe,  akd  First 
National  Bank  of  St.  Johnbbury  and  Henry  Massby. 

October  Term,  1809. 
Present :  Taft,  G.  J.,  Bowbll,  Ttlkb,  Mttmbon,  Stabt  and  Watbon,  JJ. 

Opinion  filed  April  13, 1900. 

Chancery — Practice  under  Rules  16  and  17 — DUcretion  of  chancdlar  upon  over' 
ruling  demurrer— When  a  demurrer,  incorporated  into  an  answer  to  a 
bill  in  chancery,  is  heard  and  overruled,  and  the  demurrant  does  not  ask 
leave  to  withdraw  it,  nor  to  waive  it  and  go  to  trial  on  the  merits,  but 
asks  to  have  the  answer  brought  forward,  and  to  have  the  benefit  of  the 
demurrer  reserved  to  him  till  final  hearing,  the  question  of  whether  or 
not  such  benefit  shall  be  so  reserved  rests  entirely  in  the  discretion  of 
the  chancellor.  It  is  within  his  discretion  to  decide  whether  or  not  the 
defendant  shall  have  the  benefit  both  of  an  admission  and  of  a  denial, 
before  the  case  is  i>a8sed  to  the  Supreme  Court. 

Connderations  guiding  discretion — Practice  in  Supreme  Court  on  sustaining  a 
decree  overruling  a  demurrer — It  is  the  practice  of  the  Supreme  Court, 
upon  sustaining  a  decree  overruling  a  demurrer,  to  remand  with  leave 
to  answer  over,  and  this  practice  bears  ui)on  the  wisdom  of  a  chancellor 
in  refusing  the  benefit  of  both  an  admission  and  a  denial  before  the 
case  is  passed  to  the  Supreme  Court. 

Considerations  guiding  discretion — Constmction  of  new  statute — ^That  a  bill  is 
brought  to  enforce  a  new  statute  which  requires  a  construction  by  the 
Supreme  Court,  tends  to  show  the  exercise  of  a  wise  discretion  on  the 
XMirt  of  the  chancellor  in  sending  the  case  to  the  Supreme  Court  for  de- 
termination ui)on  questions  of  law  raised  by  a  demurrer,  before  a  trial 
upon  the  issues  of  fact  is  bad. 

ConsideraHons  guiding  discretion — Statutory  duty  of  Supreme  Court — In  the  ex- 
ercise of  such  discretion  the  chancellor  may  well  consider  that  the 
statute  makes  it  the  duty  of  the  Supreme  Court,  ui)on  hearing  and 
determining  a  chancery  appeal,  to  affirm,  reverse  or  alter  the  decree  as 
justice  requires,  and  then  to  remand  to  the  Court  of  Chancery. 

Chancellor^  s  discretion  analogow  to  that  of  County  Court  under  V.  S- 16 f  9 — Such 
exercise  of  discretion  on  the  part  of  the  chancellor  as  results  in  the  de- 
termination of  questions  of  law  before  a  case  is  heard  ui)on  its  merits,  is 
analogous  to  the  exercise  of  the  discretion  of  the  County  Court  under 
y .  S.  1629,  in  passing  a  cause  to  the  Supreme  Court  before  final  judg- 
ment. 
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OnutmetUm  of  No.  90,  AeU  of  lS9»—l>i8eretion  of  state's  attom«y— No.  90, 
Acto  of  1898,  in  providing  that  the  owner  of,  and  all  persone  interested  in 
a  bnilding  alleged  to  be  maintained  as  a  liquor  nuisance  may  be  joined 
with  the  keeper  in  proceedings  in  equity,  is  not  mandatory,  but  leaves 
it  to  the  discretion  of  the  state's  attorney  whether  to  Join  the  owner  and 
other  parties  interested  or  not. 

OonstrueHon  of  No.  90,  Ads  of  1898 — When  owner  should  be  joined— AUegaHon 
of  knowledge  necessary — ^No.  90,  Acts  of  1898,  is  construed  to  mean  that 
the  state's  attorney  should  exercise  his  discretion  to  make  the  owner  of 
the  building  or  premises  alleged  to  be  a  nuisance  a  party  to  the  proceed- 
ing, when  he  has  reason  to  believe  that  the  owner  had  knowledge  of 
the  existence  of  the  nuisance.  In  case  the  owner  is  joined  there  must 
be  an  allegation  of  his  knowledge  in  the  information. 

When  owfier  should  be  enjoined — lAaMlityfor  costs — If,  under  a  proper  allega- 
tion, the  owner  is  joined,  and  on  hearing  it  is  adjudged  that  he  knew, 
or  under  the  circumstances  had  reason  to  suppose,  that  his  proi)erty 
was  being  used  for  the  unlawful  purposes  charged,  an  injunction  should 
be  granted  against  him,  and  be  should  be  liable  for  costs. 

When  owner  should  not  be  enjoined — LandhrtTs  liabUUy  for  nuisance  same  as  ai 
common  law — ^Unless  knowledge  or  ground  of  knowledge  on  the  part  of 
the  owner  is  alleged  and  proved,  he  is  not  liable  to  an  injunction.  The 
liability  of  the  landlord  for  a  nuisance  maintained  by  his  tenant  stands 
under  the  statute  as  it  stood  at  common  law. 

Seope  of  injunction  against  ovmer — If  the  owner  is  enjoined,  the  injunction 
should  be  ui)on  his  entire  building.  His  knowledge  implies  assent, 
since  it  gives  him  i)ower  to  terminate  the  tenancy ;  and  if  he  assented 
to  the  existence  of  the  nuisance  in  one  room  of  his  building,  that  being 
abated,  it  would  be  likely  to  appear  in  another. 

Scope  of  injunction  against  keeper  only — If  the  injunction  is  against  the  keeper 
only  it  should  oi)erate  only  upon  such  rooms  as  are  in  his  occupancy  or 
under  his  control.  In  this  case  the  injunction  against  the  keei)ers  is 
construed  to  extend  to  no  other  jMirts  of  the  building  in  question  than 
the  rooms  occupied  by  them. 

hjunctions  against  persons  other  than  owner  and  keeper — Mortgagees — Allega- 
tions and  proof  of  right  of  possession  or  control  necessary — Persons  other 
than  the  owner  and  keeper  having  an  interest  in  the  premises  cannot 
be  enjoined  without  allegations  and  proof  of  the  right  of  possession  or 
control.  A  mortgagee  cannot  be  enjoined  without  such  allegations  and 
proof. 

AUegaHon  of  continuanoe  of  nuisance  not  necessary — ^An  information  under  the 
act  in  question  need  not  allege  a  continuance  of  the  nuisance  to  the 
time  when  the  information  is  filed. 
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Bill  of  complaint  brought  to  the  Court  of  Chancery  for 
Caledonia  County  by  the  State's  Attorney  for  said  County.  The 
defendants,  Ernest  Massey  and  Henry  Massey,  did  not  appear, 
and  as  to  them  the  bill  was  taken  as  confessed  on  such  default. 
The  defendants,  B.  G.  Howe  and  the  First  National  Bank  of  St. 
Johnsbury,  filed  their  answer  and  therein  incorporated  their  de- 
murrers. The  cause  was  heard  on  said  demurrers  at  the  June 
Term,  1899,  before  Thom^^on^  Chancellor,  who  overruled  the 
demurrers  and  adjudged  the  bill  sufficient.  The  demurrants  there- 
upon moved  to  have  the  benefit  of  their  demurrers  reserved  to 
them  till  final  hearing,  and  to  have  their  answer  brought  for- 
ward for  hearing.  This  motion  was  denied  and  it  was  consid- 
ered and  adjudged  that  as  to  them  the  bill  be  taken  as  confessed. 
It  was  further  adjudged  and  decreed  that  the  common  nuisance, 
set  forth  in  the  complaint,  had  been  kept  and  maintained  as 
therein  alleged,  and  that  each  and  all  of  said  defendants,  and 
each  of  their  servants,  lessees,  tenants  and  assigns  be  perpetually 
enjoined  from  keeping  and  maintaining  such  nuisance  and  from 
Buffering  it  to  be  maintained.  It  was  further  decreed  that  the 
answering  defendants  pay  costs  of  suit,  except  the  cost  of  service 
of  process  on  the  defaulted  defendants.  The  defendants  Howe 
and  said  Bank  appealed. 

The  bill  of  complaint  was  filed  May  24:th,  1899,  and 
charged  that  certain  rooms  in  the  St.  Johnsbury  House,60  called, 
were  kept  and  maintained  as  a  liquor  nuisance  by  its  occupants, 
the  defendants  Ernest  Massey  and  Henry  Ma8sey,that  the  defend- 
ant B.  G«  Howe  was  the  owner  of  said  house,  and  that  the  said 
Bank  had  an  interest  therein  as  mortgagee.  A  conviction  at  law 
of  the  defendant,  Ernest  Massey,  before  the  bringing  of  the  bill 
was  alleged. 

The  bill  contained  no  allegation  of  knowledge  on  the  part 
of  the  answering  defendants.  It  prayed  for  the  injunction 
granted  by  the  Chancellor. 

Zeig/Uan  P.  Slack^  State's  Attorney  and  Alexander  Dun-- 
nett  for  the  State. 
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Henry  C.  Ide  and  Harry  Blodgettiot  the  defendants,  B.G. 
Howe  and  First  National  Bank  of  St.  Johnsbnry. 

Tylsb,  J.  I.  The  decision  of  one  question  in  this  case,  which 
has  been  discussed  at  considerable  length  by  counsel  for  the  de- 
fendants, must  depend  upon  the  practice  that  should  prevail  un- 
der rules  15  and  17  in  chancery.    Bule  15  reads  : 

^^  Instead  of  filing  a  formal  plea  or  demurrer,  the  defendant 
may  insist  in  his  answer  on  any  special  matter  that  goes  to  the 
merits  of  the  bill,  and  have  the  same  benefit  thereof  as  if  he  had 
pleaded  the  same  or  demurred  to  the  bill." 

Availing  themselves  of  this  rule,  the  defendants  Howe  and 
the  First  National  Bank  filed  their  answer  and  incorporated 
therein  a  demurrer.  The  legal  effect  of  the  demurrer  was  the 
admission  of  the  truth  of  all  the  well  pleaded  facts  set  forth  in 
the  information.  The  demurrer,  in  the  usual  form,  denied  that 
the  complainant  had  made  such  a  case  as  entitled  it  to  the  dis- 
covery or  relief  sought,  demanded  the  judgment  of  the  court 
whether  the  defendants  should  be  compelled  to  make  any  fur- 
ther answer,  and  insisted  upon  this  special  defense  in  accordance 
with  said  rule  15. 

The  information  was  taken  as  confessed  as  to  the  defendants 
Massey,  they  not  appearing,  but  as  to  the  defendants  Howe  and 
the  First  National  Bank  the  case  was  heard  upon  their  demurrer, 
and  after  consideration  of  the  arguments  of  the  respective  coun- 
sel, the  Chancellor  adjudged  that  thn  demurrer  be  overruled 
and  that  the  information  was  sufScient.  Upon  the  rendering  of 
this  decision,  the  defendants  Howe  and  the  First  National  Bank 
moved  to  have  the  benefit  of  their  demurrer  reserved  to  them 
till  final  hearing,  and  to  have  their  answer  brought  forward  for 
hearing,  which  motion  was  denied,  the  information  was  taken  as 
confessed,  and  it  was  adjudged,  ''that  such  conmion  nuisance 
had  been  kept  and  maintained  as  alleged  in  said  information, 
and  it  is  considered  and  decreed  that  each  and  all  of  said  defend- 
ants, and  their  and  each  of  their  servants,  agents,  lessees,  tenants 
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and  assigns,  be,  and  they  and  each  of  them  are,  perpetually 
enjoined  from  keeping  and  maintaining  such  nuisance  and  from 
Buffering  it  to  be  maintained  in  said  building  and  land,  described 
in  said  bill  of  complaint." 

The  defendants  elected  to  stand  upon  their  demurrer,  '^in- 
sisted upon  this  special  defense,"  and  brought  the  case  to  a  hear- 
ing upon  the  issue  thus  made,  whether,  admitting  all  the  allega- 
tions in  the  information,  the  orator  was  entitled  to  an  injunction. 

The  situation  was  not  a  novel  one  under  our  present  rules 
of  practice  in  chancery.  The  defendants  had  acted  in  accordance 
with  what  this  court  said  in  Westminster  v.  WiUardj  65  Yt. 
266, — that  under  the  former  practice,  when  the  demurrer  was 
contained  in  the  answer,  it  was  not  brought  on  until  the  whole 
case  was  heard  on  the  merits,  but  that  under  the  new  practice 
the  demurrer  must  be  brought  on  before  the  case  is  heard  on  the 
merits,  otherwise  it  is  waived.  The  demurrants  in  this  case 
evidently  acted  in  pursuance  of  the  later  practice.  In  the  case 
above  cited,  the  court,  after  referring  to  the  former  practice,  that 
when  a  demurrer  to  the  whole  bill  was  overruled  the  defendant 
was  ordered  to  answer,  and  the  court  might  and  often  did  re- 
serve the  right  to  raise  the  same  question  at  the  hearing,  said, 
quoting  in  substance  the  I7th  rule  in  chancery : 

"But  under  the  new  rules  in  chancery,  when  a  demurrer  is 
overruled  the  bill  should,  regularly,  be  taken  as  confessed,  and 
the  matter  thereof  be  proceeded  with  and  decreed  accordingly^  if 
it  can  be  done  without  an  answer  and  is  proper  to  be  decreed » 
but  if  a  discovery  is  required  to  enable  the  complainant  to  obtain 
a  proper  decree,  the  defendant  will  be  ordered  to  answer  as  far 
as  necessary  for  that  purpose." 

It  cannot  be  claimed,  and  is  not  insisted  upon  in  the  briefs,^ 
that  a  discovery  was  required  to  enable  the  complainant  to  obtain 
a  proper  decree.  The  demurrer  was  to  the  whole  information 
and  to  the  sufficiency  of  its  allegations.  The  demurrants  were 
not  without  rules  for  their  guidance  when  the  demurrer  was 
overruled.    The  court  further  said  in  WestminsUr  v.  Willard 
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"There  are  several  ways  open  to  the  defendant  when  his  de- 
murrer is  oyerrnled.  He  may  let  the  bi)l  be  taken  as  confessed 
under  the  rule  and  take  the  case  np  on  demurrer ;  or  he  may  ask 
leave  to  withdraw  his  demnrrer,  or  to  waive  it,  and  to  go  to  trial 
on  the  merits;  or  he  may  ask  to  have  the  benefit  of  the  demorrer 
reserved  to  him  till  the  hearing.  If  it  is  reserved,  the  better 
practice  would  be,  of  course,  to  make  a  special  order  to  that  effect, 
and  not  to  leave  the  matter  to  implication." 

The  demurrants  did  not  ask  leave  to  withdraw  their  demur- 
rer^  nor  to  waive  it  and  go  to  trial  upon  the  merits — which  request 
IB  usually  granted — but  they  did  request  to  have  their  demurrer 
brought  forward  for  hearing,  and  that  the  benefit  thereof  might  be 
reserved  until  the  hearing.  Whether  or  not  such  benefit  should 
be  reserved  rests  entirely  in  the  discretioH  of  the  chancellor,  as 
is  indicated  in  the  words,  "if  it  is  reserved,"  in  the  paragraph 
last  quoted. 

The  defendants,  in  the  first  instance,  staked  their  case  upon 
their  demurrer,  and  insist  in  this  court  that  the  demurrer  should 
have  been  sustained  and  the  allegations  in  the  information  ad- 
judged insuflScient,  and  yet  they  insist  here  that  as  a  matter  of 
right,  they  should  have  been  allowed  a  trial  upon  ^the  merits — 
that  they  should  have  been* permitted  both  to  admit  the  facts 
alleged  and  to  traverse  them. 

It  rested  entirely  within  the  discretion  of  the  Chancellor  to 
decide  whether  the  defendants  should  have  the  benefit  both  of 
an  admission  and  a  denial  of  the  facts  alleged  before  passing  the 
case  to  this  court,  and  we  think  that  this  discretion  was  wisely 
exercised,  especially  in  view  of  the  fact,  that  it  is  the  practice  in 
this  court,  upon  sustaining  the  decree  of  the  court  below,  over- 
ruling a  demurrer,  to  remand  the  case  with  leave  to  the  demur- 
rant to  answer  over.  It  was  said  in  Stewart  Y.Flint^  57  Yt.  216, 
that  when  a  demurrer  is  overruled,  it  is  discretionary  with  the 
court  to  remand  the  case  for  trial,  or  for  final  decree ;  but  it  will 
not  remand  for  final  decree  without  exceptional  circumstances. 
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.If  the  Chancellor  who  made  this  decree  had  been  sitting  as 
presiding  judge  in  the  County  Court,  and  exceptions  had  been 
taken  and  filed  in  a  cause,  he  might,  in  his  discretion,  under  Y. 
S.  1629,  hare  passed  the  cause  to  this  court  before  final  judg- 
ment, for  hearing  and  determination  on  the  exceptions.  This 
statute  is  often  availed  of,  as  the  profession  is  aware,  to  have 
questions  of  law  determined  before  subjecting  the  parties  to  the 
expense  of  a  trial  in  the  County  Court. 

As  this  bill  was  brought  to  enforce  a  new  statute  which  re- 
quired a  construction  by  this  court,  the  Chancellor  may  well 
have  considered  it  advisable  and  in  the  exercise  of  a  wise  dis- 
cretionary power  to  send  the  case  here  for  hearing  and  deter- 
mination upon  the  questions  of  law  raised  by  the  demurrer  be- 
fore the  expense  of  a  trial  upon  the  issue  of  fact  made  by  the 
answer  and  replication  was  incurred.  The  statute  gives  the 
right  of  appeal  to  the  defendants  and  enjoins  upon  this  court  the 
duty  to  hear  and  determine  the  appeal  and  to  affirm,  reverse  or 
alter  the  decree,  as  justice  requires,  and  then  to  remand  the  case 
to  the  Court  of  Chancery.    V.  S.  981-985. 

II.  The  Act  of  1898  provides  that  the  owner  of  and  all 
persons  interested  in  the  building,  as  well  as  the  keeper,  '^  may 
be"  made  parties  to  the  proceedings.  The  statute  is  not  manda- 
tory ;  it  is  left  to  the  discretion  of  the  state's  attorney  whether 
to  join  the  owner  and  others  as  parties  or  not.  If  the  legislature 
had  intended  that  they  should  be  joined  in  every  case  it  may  be 
assumed  that  it  would  have  said  so  in  unmistakable  terms.  Then 
the  question  is,  when  should  the  state's  attorney,  in  the  exercise 
of  this  discretion,  join  the  owner  as  a  party  ?  To  answer  this 
question  it  is  necessary  to  understand  the  status  of  the  law  rela- 
tive to  the  respective  liabilities  of  the  keeper  and  owner  prior  to 
the  enactment  of  1898.  Ko.  14,  Acts  of  1880,  defined  liquor 
nuisances  substantially  as  defined  in  Y.  S.  4512.  It  provided 
for  punishing  the  keeper  and  closing  the  place.  It  gave  the 
owner  the  right  to  re-take  his  premises  when  used  for  such  un- 
lawful purpose,  and  provided  a  penalty  upon  his  conviction  of 
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knowingly  letting  them  for  that  purpose.  Y.  S.  4518,  4619. 
The  keeper  was  made  liable  to  a  penalty  by  the  fact  that  he  w(M 
keeper ;  the  owner,  o^ly  when  he  knowingly  let  his  premises  for 
the  nnlawful  purpose. 

ByNo.  46,  Acts  of  1888,  it  was  provided  that  upon  such 
oonyictionany  chancellor  should  have  jurisdiction  in  equity,  and 
that  he  should  issue  an  injunction  against  the  keeper  upon  his 
conyiction  of  keeping  a  nuisance, .  while  the  liability  of  the 
owner,  down  to  1894,  remained  as  provided  in  the  Act  of  1880. 

By  the  Act  of  1894,  No.  68,  Y.  S.  4526,  it  was  first  provided 
that  parties  interested  in  the  real  estate  where  the  nuisance  was 
maintained,  as  well  as  the  actual  parties  to  the  nuisance  itself, 
should  be  notified  to  appear  in  the  Court  of  Chancery  or  before  a 
chancellor  in  proceedings  for  a  temporary  injunction  to  abate 
liquor  nuisances,  which  are  defined  in  Y.  S.  4512  to  be  saloons, 
restaurants,  groceries,  cellars,  shops,  billiard  halls,  bar-rooms, 
drinking  places  or  rooms  used  as  places  of  public  resort,  and  all 
buildings  and  erections  of  whatever  kind,  or  the  ground  itself 
where  intoxicating  liquor  is  unlawfully  sold,  furnished,  or  given 
away,  or  kept  for  such  unlawful  purpose.  The  Act  of  1898,  No. 
90,  is  more  specific  and  provides  that,  '^  the  owner  and  all  per- 
sons interested  in  the  building  or  premises  in  which  such  com- 
mon nuisance  has  been  kept  and  maintained,  as  well  as  the 
keeper,  may  be  made  parties  to  the  proceedings."  It  further 
provides  that,  ^'  if  it  is  finally  adjudged  that  such  common  nui- 
sance has  been  kept  and  maintained  or  suffered  to  be  maintained, 
the  defendants,  their  servants,  agents,  lessees,  tenants,  and 
assigns  shall  be  perpetually  enjoined  from  keeping  and  main- 
taining  such  common  nuisance  or  suffering  it  to  be  maintained 
in  such  building  or  premises  or  in  any  part  thereof." 

The  important  question  here  is  whether  the  owner  is  liable 
to  an  injunction  without  being  "  adjudged"  to  have  had  knowl- 
edge of  the  unlawful  use  of  his  premises,  and  whether  he  can  be 
pfoperly  joined  as  a  party  to  the  proceedings  without  an  allega- 
tion in  the  information  of  such  knowledge.    The  defendants 
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contend  that  the  owner  should  not  be  joined  without  an  allega- 
tion of  his  guilty  knowledge ;  that  the  Act  does  not  require  it, 
but  that  the  word  ^^  may  "  gi^es  permission  to  join  the  owner 
upon  the  allegation  of  sufficient  facts  to  warrant  it. 

It  is  apparent  that  the  Acts  of  1894  and  1898  were  especiallj 
aimed  at  the  places  which  former  statutes  had  pronounced  com- 
mon nuisances.  The  former  did  not  provide  for  making  other 
^^  parties  interested"  parties  to  the  proceeding,  but  the  latter 
warrants  the  joinder  of  the  owner  and  all  persons  interested  in 
the  building  or  premises,  as  parties.  The  injunction,  if  granted, 
is  broader  in  its  scope  than  it  was  by  the  former  Act,  for  it  en- 
joins the  defendants  and  the  other  persons  named  in  the  Act 
from  maintaining  or  suffering  such  nuisance  in  the  building  or 
premises,  and  the  injunction  is  at  once  made  perpetual. 

The  Act  of  1898  gives  the  state's  attorney  authority  to  make 
the  owner  a  party,  and  it  is  difficult  to  conceive  in  what  circum- 
stances this  discretion  should  be  exercised  other  than  when  there 
is  ground  for  belief  that  the  owner  knew  of  the  unlawful  purpose 
for  which  his  premises  were  being  used,  and  in  such  case  there 
should  be  an  allegation  in  the  information  of  such  knowledge. 
If  this  fact  is  alleged  and  proved  the  owner  remains  liable  to  the 
penalty  under  Y.  S.  4519,  and  he  is  also  liable  to  injunction. 
The  law  would  operate  unjustly  upon  the  owner,  if  his  entire 
hotel  or  other  building  were  stamped  as  a  nuisance,  and  an  injunc- 
tion were  issued  against  it  and  recorded  in  consequence  of  the  un- 
lawful act  of  a  tenant,  committed  without  his  knowledge — an  act 
which,  if  known  to  him,  he  would  have  disapproved.  A  tenant 
might  secretly  convert  a  room  in  a  business  or  other  block  into  a 
drinking  nuisance  during  the  temporary  absence  of  the  owner 
from  sickness  or  other  cause,  and  in  violation  of  an  express  con- 
dition in  the  lease.  Slate  v.  Pricey  92  la.  87,  was  in  some  respects 
such  a  case. 

The  Iowa  Code,  2348,  provides  that,  "  Whoever  shall  erect, 
establish,  continue  or  use  any  building  or  place  for  the  unlawful 
manufacture,  or  sale,  or  keeping  with  intent  to  sell  *   *  ^  intoxi- 
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eating  liquors,  shall  be  guilty  of  nuisance."  Under  this  section  the 
Iowa  court  has  uniformly  held  that  the  owner  could  not  be  ad- 
judged guilty  and  made  liable  to  injunction  without  knowledge 
that  his  building  was  being  kept  for  the  unlawful  purpose,  and 
some  of  the  cases  hold  that  he  must  not  only  have  knowledge  but 
that  his  assent  must  be  shown.  Martin  v.  BlaUner^  68  la.,  which 
is  relied  upon  by  the  State,  is  not  in  point,  for  there  the  owner 
leased  the  property  to  the  vendor  of  liquors,  and  refused  to  ex- 
ercise his  right  to  forbid  the  traffic  and  oust  the  violator.  Knowl- 
edge was  therefore  implied,  and  the  owner  was  justly  held  to  be 

I  an  aider  and  abettor  of  the  traffic.    In  State  v.  Prtce^  sfwpra^  it  was 

I  held  that  the  owner,  not  having  permitted  the  unlawful  act  and 

i  having  no  knowledge  of  it,  should  not  have  been  enjoined  and 

I  held  for  costs. 

\  It  would  be  in  accordance  with  the  reason  of  the  Iowa  decis- 

ions  to  hold  that  the  owner  should  not  be  made  a  party  without 
an  allegation  in  the  information  that  he  had,  or,  in  the  circum- 
stances ought  to  have  had  knowledge  of  the  existence  of  the 
nuisance  upon  his  premises. 

The  information  contains  no  allegation  that  either  Howe  or 
the  Bank  had  committed  an  offense,  nor  that,  in  the  exercise  of 
reasonable  care  over  their  building,  in  the  circumstances,  they 
ought  to  have  known  that  an  offense  therein  was  being  committed 
by  other  persons.  There  is  no  reason  to  suppose  that  the  legis- 
lature intended  to  depart  from  the  rule  of  the  common  law  which 
would  not  subject  a  landlord  to  the  consequences  of  his  tenant 
maintaining  a  nuisance  without  the  landlord  being  chargeable 
with  notice  of  the  existence  of  the  nuisance. 

It  is  said  by  the  counsel  for  the  State  that  this  is  a  civil  pro- 
ceeding ;  that  the  decree  merely  fixes  the  staPus  of  the  property; 
that  an  adjudication  that  a  building  is  a  nuisance  can  only  dimin- 
ish its  value  by  so  much  as  its  value  has  been  enhanced  by  the 

I  unlawful  use,  and  that  an  injunction  only  restrains  the  owner 

from  suffering  his  building  to  be  used  for  an  unlawful  purpose. 

I  It  IB  true,  however,  that  while  the  adjudication  does  not  convict 
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the  owner  of  crime,  it  casts  odiam  upon  him  by  reason  of  an  un- 
lawful act  of  another  person,  committed  without  his  knowledge 
or  fault.  He  is  made  a  party  to  the  information  and  to  the  decree, 
and  is  enjoined  without  having  violated  the  law  himself  or  being 
chargeable  with  knowledge  of  its  violation  by  his  tenant,  and  the 
injunction  compels  him  to  be  a  guarantor  that  his  tenant  shall 
not  violate  the  law  in  the  future. 

The  Act  of  1898  must  be  construed  to  mean  that  the  state's 
attorney  should  exercise  his  discretion  to  make  the  owner  of  the 
building  or  premises  a  party  to  the  proceeding  when  he  has  reason 
to  believe  that  the  owner  has  knowledge  of  the  existence  of  the 
nuisance.  On  the  hearing,  if  it  is  adjudged  that  the  owner  had 
such  knowledge,  or,  in  the  circumstances,  he  had  reason  to  sup- 
pose that  his  property  was  being  used  for  the  unlawful  purpose, 
an  injunction  should  be  granted  against  him  as  well  as  against 
the  keeper,  and  he  should  be  liable  for  costs.  On  the  other 
hand,  if  the  judgment  is  in  his  favor  upon  this  question,  he  should 
be  discharged.  If  the  owner  is  enjoined,  the  injunction  should 
be  upon  his  entire  building,  because  if  he  had  knowledge  of  the 
nuisance  his  assent  to  it  is  implied  from  the  fact  that  under  the 
law  he  had  power  to  terminate  the  tenancy.  If  he  permitted  the 
nuisance  to  exist  in  one  room  in  the  building,  that  being  abated, 
it  would  be  likely  to  appear  in  another  room.  If  the  injunction 
is  against  the  keeper  only  it  should  operate  only  upon  such  rooms 
as  are  in  his  occupancy  or  under  his  control,  and  it  should  issue 
against  such  persons  only  as  have  power  to  control  the  tenement 
and  abate  the  nuisance,  though  others  may  have  an  interest  in 
the  building. 

The  Bank  as  mortgagee  could  in  no  event  be  liable  to  an  in- 
junction, there  being  no  allegation  in  the  information  that  it  had 
possession,  or  any  right  to  the  possession  or  control  of  the 
property. 

We  therefore  hold — there  being  no  allegation  in  the  inform- 
ation of  knowledge  on  the  part  of  the  defendant  Howe  and  the 
First  National  Bank  that  the  premises  were  kept  for  an  unlawful 
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use — ^that  those  defendants  were  improperly  made  parties  to  the 
proceeding. 

m.  The  information  is  not  defective  by  reason  of  its  omis- 
sion to  allege  a  continuance  of  the  nuisance  to  the  time  the  inform- 
ation was  filed.  By  Y.  S.  4-523  the  state's  attorney  is  required 
immediately  npon  conviction  of  the  keeper  to  file  an  information 
with  the  chancellor,  setting  forth  the  keeping  of  snch  nuisance 
and  such  conviction ;  and  yet  ho  is  not  to  be  held  in  default  of 
his  duty  if  he  files  the  information  at  any  time  within  thirty  days 
after  such  conviction.  The  keeper  may  have  discontinued  the 
nuisance  within  that  time,  but  it  is  nevertheless  the  state's  attor- 
ney's duty  to  file  the  information.  Section  1524  provides  that  upon 
hearing,  unless  cause  is  shown,  the  chancellor  shall  issue  an  in- 
junction restraining  and  enjoining  such  convicted  person,  his 
agents,  servants  and  attorneys  from  longer  maintaining  such 
nuisance  under  penalty  of  being  in  contempt  of  court. 

lY.  Defendants  further  insist  that  the  injunction  upon  the 
entire  hotel  building  as  to  the  defendants  Massey  was  unnecesary 
and  inequitable.  The  information  only  alleges  that  intoxicating 
liquors  were  unlawfully  kept  for  sale,  etc.,  by  them  in  the  billiard 
and  pool  rooms  to  the  common  nuisance  of  the  public,  and  coun- 
sel for  the  State,  in  their  arguments,  construed  the  decree  to  ex- 
tend to  no  other  part  of  the  building  than  the  rooms  occupied  by 
the  defendants  Massey,  and  we  give  it  that  construction. 

The  other  questions  raised  in  the  argument  were  settled  in 
State  V.  Mv/rphy^  71  Yt.  127.  See  also  Carlton  v.  Rugg,  149 
Mass.  550. 

Deor&e  affirmed  as  to  defencUmte  Ernest  Massey  omdRenry 
Massey ;  reversed  and  demurrer  sustained  as  to  defendants  B. 
0.  Howe  and  the  First  National  Bank  of  St.  Johnshury^  and 
the  informcUion .  as  to  them  a^udged  insuffieient ;  cause  re- 
manded. 
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State   v.  F.  A.  Aluson  xt  al. 
October  Term,  1899. 
Present :    Taft,  G.  J.,  Bowxll,  Ttlbb,  Mumbon,  Stabt,  and  Watbok,  JJ. 

Opinion  filed  April  2, 1900. 

8UUe  V.  lf(MMs^— The  opinion  in  the  preceding  case  of  State  y.  Maseey  is 
applicable  to  this  case. 

Bill  of  oohplaikt  brought  to  the  Court  of  Chancery  for 
Caledonia  County  by  the  State's  Attorney  for  said  County.  All 
of  the  defendants  answered  and  incorporated  a  demurrer  into  their 
respective  answers.  Before  any  orders  were  made  in  the  case 
the  defendants  moved  for  a  trial  by  jury  upon  the  issues  of  fact. 
The  cause  was  heard  on  said  demurrers  and  on  the  motion  for  a 
trial  by  jury  at  the  June  Term,  1899,  before  Thomp9(m^  Chan- 
cellor, who  denied  said  motion,  overruled  the  demurrers  and  ad- 
judged the  bill  of  complaint  sufficient.  Thereupon  the  defendants 
moved  to  have  the  benefit  of  their  demurrers  reserved  to  them 
till  final  hearing,  and  to  have  their  answers  brought  forward  for 
hearing.  This  motion  was  denied  and  the  bill  taken  as  confessed 
as  to  all  of  the  defendants.  It  was  further  adjudged  and  decreed 
that  the  common  nuisance,  set  forth  in  the  complaint,  had  been 
kept  and  maintained  as  charged  in  the  bill  and  that  the  defend- 
ants and  each  of  their  servants,  agents,  lessees,  tenants  and 
assigns  be  perpetually  enjoined  from  keeping  and  maintaining 
such  nuisance  and  from  suffering  it  to  be  maintained,  and  that 
the  defendants  pay  costs.     The  defendants  appealed. 

The  bill  of  complaint  was  filed  May  35,  1899,  and  charged 
that  certain  rooms  in  a  building  in  St.  Johnsbury,  owned  by  the 
defendant  Bank  and  Trust  Company,  were  kept  and  maintained 
as  a  liquor  nuisance  by  its  occupants,  the  defendants  F.  A.  Allison 
and  Campbell  Davie.  The  bill  of  complaint  in  this  case  did  not 
allege  a  conviction  at  law  of  the  occupants,  or  of  either  of  them 
prior  to  the  bringing  of  the  bill.  It  contained  no  allegation  of 
knowledge  on  the  part  of  the  Citizen's  Bank  and  Trust  Company. 
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The  bill  prayed  for  the  injunction  granted  by  the  Chancellor. 

Zeightan  P.  Slackj  State's  Attorney,  and  Aleasander  Dv/nr 
neU  for  the  State. 

JBcUeSj  May  dk  Simonds  and  Harland  B.  Howe  for  the  de- 
fendants. 

MuHsoK,  J.  It  is  not  claimed  bnt  that  a  temporary  injunc- 
tion may  issne  against  a  tenant  prior  to  conviction,  and  it  has 
been  held  in  Staie  v.  Maasey^  herein  reported,  that  an  injunc- 
tion cannot  issue  agaiiist  an  owner  not  charged  with  knowledge. 
The  case  is  therefore  disposed  of  upon  the  opinion  in  the  case 
named. 

Decree  reversed  pro  forma  as  to  defendcmis  F.  A,  AUieon 
and  Campbell  Dame;  reversed  and  demurrer  euetamed  as  to 
defendant  OUizens  Samngs  BamJc  and  Trust  Go.^  and  the  in- 
formation  as  to  it  adjudged  insufficient;  cause  rema/nd^d. 


StATB    V,    HsifBY    SOHOOLOBAFT. 

January  Term,  1900. 

Preaent:  Tast,  G.  J.,  Rowkll,  Ttlxb,  Munson,  Stabt  and  Thompson,  JJ. 

Opinion  fQed  March  9,  1900. 

iVadice  in  the  Supreme  Court — Abandoned  and  new  points — ^When  the  points 
made  in  the  court  below  are  abandoned,  and  points  not  there  made 
are  alone  urged,  there  is  nothing  for  the  consideration  of  the 
Sapreme  Ck>urt. 

IwDioncKNT  by  virtue  of  V.  S.  2703  and  2704.  Those  sec- 
tions were  not,  however,  in  terms,  referred  to  in  the  indictment. 
Heard  on  demurrer  to  the  indictment,  Washington  County, 
September  Term,  1899,  Watsony  J.,  presiding.  The  demurrer 
was  overruled  and  the  indictment  adjudged  sufficient.    The  re- 
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apondent  excepted,  bnt,  withont  prejudice  to  his  exception, 
pleaded  guilty.  Judgment  rendered  on  plea,  sentence  passed, 
and  mittimus  issued. 

The  indictment  set  out,  among  other  things,  that  at  the 
September  Term,  1896,  of  the  Franklin  County  Court,  the  re- 
spondent's lawful  wife,  Delia,  was  granted  a  divorce  from  the 
respondent,  and  that  afterwards  on  the  8th  day  of  February, 
1899,  at  the  City  of  Barre  in  the  County  of  Washington,  while 
the  said  Delia  was  alive,  and  while  the  decree  of  divorce  so 
granted  was  in  force,  the  respondent  was  married  to  one  Ann 
Suitor,  and  that  thereafter,  and  until  May  16th,  1899,  and  while 
the  said  Delia  was  alive,  the  respondent  and  the  said  Ann  lived 
and  cohabited  together  as  man  and  wife  in  the  Town  of  Barre  in 
said  County  of  Washington. 

Richard  A.  Hoar^  State's  Attorney,  for  the  State. 

EdAJoard  H,  DeaviU  for  the  respondent. 

MuNSON,  J.  In  the  court  below  the  respondent  claimed  that 
the  indictment  was  defective  for  the  reason  that  ^'it  did  not  par- 
ticularly in  terms  refer  to  sections  2703  and  2704  of  the  Ver- 
mont Statutes,"  and  for  the  further  reason  that  it  did  not  set 
forth  that  the  decree  of  divorce  remained  in  effect  at  the  time  of 
the  cohabiting.  These  points  are  not  now  urged.  The  points 
which  are  urged  were  not  made  in  the  court  below,  and  therefore 
cannot  be  considered. 

JudgTJMnt  that  there  is  no  error  in  the  proceedings  and  that 
the  respondent  take  nothing  by  his  exceptums. 
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WiLUs  V.  Fasb  V.  Geobgb  C.  Bbioos'  Estatb. 

Janaary  Term,  1900. 

Fjreseni :  Taft,  C.  J.,  Bo  well,  Ttlsb,  Munson,    ^tabt,    Thompson  and 

Watbon,  JJ. 

Opinion  filed  April  13,  1900. 

(hrporatiofu — StcUtUory  liability  of  diredor* — WJien  liability  is  contnustual 
rather  than  penal — When  right  of  action  is  transitory — Under  a  statute 
making  sach  directors  of  a  corporation  as  assent  to  the  creation  of  debts 
beyond  a  prescribed  limit  liable  to  the  creditors  for  the  debts  so  cre- 
ated, the  liability  of  the  directors  when  it  arises  is  contractual  and  not 
penal  in  its  nature,  and  the  right  of  action  to  enforce  it  is  transitory 
and  can  be  brought  in  any  court  of  competent  jurisdiction  in  any  state. 

Liability  how  eantractual — Liability  analogous  to  that  of  sureties  and  guarantors 
—Under  such  a  statute  the  liability  arises  out  of  the  assent  to  contracts 
creating  debts  beyond  the  prescribed  limit,  and  is  similar  to  that  of 
sureties  and  guarantors. 

Apfbal  from  the  decision  of  commissioners  on  the  estate  of 
Geoi^  0.  Briggs,  deceased.  To  the  plaintiff's  declaration  a  gen- 
eral demurrer  was  filed.  Demurrer  sastained  pro  forma  and  with- 
out hearincc,  Chittenden  County,  September  Term,  1899,  Rowell^ 
J.,  presiding.    The  plaintiff  excepted. 

The  defendant  claimed  as  grounds  of  demurrer  that  the 
liability  arising  on  the  statute  of  South  Dakota  in  question  was 
80  far  penal  that  it  could  not  be  enforced  in  this  State,  and  that 
the  right  of  action  to  enforce  it  did  not  survive. 

W.  Z.  Bumap  and  PoweU  cfe  PoweU  for  the  plaintiff. 
Clark  O.  Briggs  and  Seneca  Haselton  for  the  defendant. 

Ttlbb,  J.  Appeal  from  the  disallowance  of  a  claim  by  the 
commissioners  upon  the  estate.  The  following  are  the  material 
facts  alleged  in  the  declaration  and  admitted  by  the  demurrer  : 

The  Vermont  Investment  Company  was  a  corporation  cre- 
ated and  organized  in    May,  1882,   under  the  laws  of  South 

Dakota,  and  having  offices  and  places  of  business  in  that  State 
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and  in  finrlington,  Yt.,  for  the  negotiating  of  loans  and  the  sale 
of  promissory  notes  and  other  secarities. 

The  statute  nnder  which  the  corporation  was  created  con- 
tains the  following  provision : 

^^  The  directors  of  corporations  most  not  make  dividends  ex- 
cept from  the  surplus  profit  arising  from  the  business  thereof; 
nor  must  they  divide,  withdraw  or  pay  to  the  stockholders,  or 
any  of  them,  any  part  of  the  capital  stock ;  nor  must  they  create 
debts  beyond  their  subscribed  capital  stock,  or  reduce  or  increase 
their  capital  stock,  except  as  especially  provided  by  law.  For  a 
violation  of  the  provisions  of  this  section,  the  directors  under 
whose  administration  the  same  may  have  happened  (except  those 
who  may  have  caused  their  dissent  therefrom  to  be  entered  at 
large  on  the  minutes  of  the  directors  at  the  time,  or  were  not 
present  when  the  same  did  happen),  are,  in  their  individual  and 
private  capacity  jointly  and  severally  liable  to  the  corporation, 
and  to  the  creditors  thereof,  in  the  event  of  its  dissolution,  to  the 
full  amount  of  the  capital  stock  so  divided,  withdrawn,  paid  out, 
or  reduced,  or  debt  contracted ;  and  no  statute  of  limitations  is  a 
bar  to  any  suit  against  such  directors  for  any  sums  for  which  they 
are  made  liable  by  this  section." 

The  capital  stock  issued  and  subscribed  for  was  five  hundred 
and  twenty-three  shares  of  the  par  value  of  one  hundred  dollars . 
per  share;  yet  the    directors  contracted    debts  and  liabilities 
against  the  corporation  largely  in  excess  of  the  stock  subscribed. 

George  C.  Briggs  of  Burlington  was  a  stockholder  in  the 
corporation,  was  duly  constituted  a  director  thereof  and  quali- 
fied and  acted  as  such  while  it  continued  to  do  business.  He  at- 
tended its  meetings,  participated  in  its  transactions,  expressed  no 
dissent  to  the  creation  of  debts  as  aforesaid  and  caused  none  to 
be  entered  upon  its  records. 

The  corporation  sold  to  the  plaintiff  in  this  State  and  guaran- 
teed the  payment  of  various  notes  to  a  large  amount,  and  thereby 
became  liable  to  pay  the  same  to  him  at  maturity  if  the  makers 
failed  to  pay  them. 
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The  plainti£E  demanded  payment  of  the  notes  and  obliga- 
tions so  purchased  by  him,  as  they  respectively  fell  dne,  of  the 
makers,  and  npon  failure  of  payment  by  them,  made  demand  of 
payment  of  the  corporation  pursuant  to  its  guaranty.  The  cor- 
poration became  insolvent  and  was  dissolved  in  December,  1893, 
and  all  its  assets  were  exhausted,  whereupon  the  plaintiff  pre- 
sented his  claim  against  Briggs'  estate  upon  the  ground  that,  as 
one  of  the  directors  of  the  corporation,  by  virtue  of  the  statute, 
Briggs  became  liable  to  pay  him  the  amount  of  his  debt  against 
the  corporation  and  that  the  claim  survived  against  his.  estate. 

The  statute  of  South  Dakota  evidently  was  the  general  law 
of  that  State  under  which  all  business  corporations  were  required 
to  be  organized.  Upon  the  election  of  the  directors  they  became 
subject  to  all  its  requirements  and  liable  to  the  corporation  and 
to  its  creditors,  within  that  State  at  least,  for  a  violation  thereof. 
The  question  is  whether  the  statute  had  any  extra-territorial 
force — whether  creditors  outside  the  limits  of  that  State  have 
any  remedy  by  virtue  of  its  provisions. 

It  is  well  settled  that  penal  statutes  will  receive  no  recogni- 
tion and  are  not  enforceable  in  other  states  than  the  ones  in 
which  they  were  enacted.  Story  on  Oonf .  Laws,  sees.  620,  621 ; 
HaUey  v.  McLeany  12  Allen  439,  90  Am.  Dec.  157  and  notes ; 
Blaine  v.  OwrtiSy  69  Vt.  120 ;  Adams  v.  R.  B.  Co.,  67  Vt.  76. 
The  plaintiff  concedes  this  to  be  tlie  rule  of  law,  but  contends 
that  the  statute  under  which  the  present  action  is  brought  is  not 
penal,  but  contractual.  The  defendant  estate  claims  that  the 
statute  is  strictly  penal. 

Statutes  similar  to  that  under  which  the  present  action  is 
brought,  making  the  directors  of  business  corporations  personally 
liable  for  their  default  in  the  performance  of  certain  prescribed 
dnties,  have  received  much  consideration  by  law  writers  and 
courts.  In  Cook  on  Cor.  sec.  223,  in  Morawetz,  sec.  907,  and  in 
Thompson,  sees.  3052  and  4164|  it  is  said  that  such  statutes  have 
generally  been  held  to  be  penal.  Courts  of  high  authority  have 
so  held.    In  Bank  v.  Pricey  33  Md.  488,  a  Pennsylvania  statute 
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which  provided  that,  if  any  debts  or  liabilities  should  be  con- 
tracted exceeding  the  amount  of  the  capital  stock  of  the  corpora- 
tion actually  paid  in,  the  directors  and  officers  contracting  the 
same  should  be  jointly  and  severally  liable  in  their  individual 
capacity  for  the  whole  amount  of  the  excess,  and  that  the  same 
might  be  recovered  in  an  action  of  debt,  was  considered  as  im- 
posing a  penalty,  and  that  it  could  only  be  enforced  in  the  state 
which  enacted  it.  In  Mitchell  v.  Hotchkiss^  48  Conn.  9,  40  Am. 
Kep.  146,  the  same  doctrine  was  held  under  the  statute  of  another 
state  which  provided  that  officers  of  certain  corporations  should 
be  personally  liable  for  the  debts  of  the  corporation  in  case  they 
neglected  to  file  an  annual  report  showing  the  financial  condition 
of  the  corporation.  See,  also,  Stokes  v.  Stickney^  96  N.  Y;  323; 
Carr  v.  Rischer^  119  N.  Y.  117.  The  same  was  held  in  Der- 
rickson  v.  Smithy  27  N.  J.  L.  166 ;  in  Dvoereey  v.  Smithy  103  HI. 
376,  40  Am.  Rep.  4 ;  and  in  Chase  v.  Curtis,  113  U.  S.  452. 

In  Huntington  v.  AttriUy  146  U.  S.  667,  the  court  gave  con- 
struction to  a  New  York  statute,  in  violation  of  which  the 
defendant,  as  a  director  of  a  business  corporation,  signed  and 
made  oath  to  a  certificate  which  he  knew  to  be  false — that  the 
whole  of  the  capital  stock  of  the  corporation  had  been  paid  in, 
when  in  fact  no  part  of  it  had  been  paid  in.  The  statute 
made  him  liable  for  all  the  debts  of  the  corporation,  which 
included  that  of  the  plaintiff.  The  question  whether  this 
was  a  penal  statute,  having  no  force  out  of  the  state  where 
enacted,  was  elaborately  discussed  by  the  court  and  this  statement 
of  the  law  was  laid  down  : 

"The  question  whether  a  statute  of  one  state,  which  in  some 
aspects  may  be  called  penal,  is  a  penal  law  in  the  international 
sense,  so  that  it  cannot  be  enforced  in  the  courts  of  another 
state,  depends  upon  the  question  whether  its  purpose  is  to  pun- 
ish an  offense  against  the  public  justice  of  the  state,  or  to  afford 
a  private  remedy  to  a  person  injured  by  the  wrongful  act." 

The  court  held  that  the  act  was  in  no  sense  criminal  or 
qtMsi  criminal ;  that  it  made  the  stockholders  individually  liable 
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for  the  debts  of  the  corporation  nntil  the  capital  stock  was  paid 
in  and  a  certificate  was  filed,  and  made  the  officers  liable  for  any 
false  and  material  representation  in  the  certificate  ;  that  the  indi- 
vidual liability  of  the  stockholders  takes  the  place  of  a  corporate 
fund  until  that  fund  has  been  duly  created,  and  that  the  indi> 
vidnal  liability  of  the  officers  takes  the  place  of  the  corporate 
fund,  in  case  their  statement  that  it  has  been  duly  created,  is 
false ;  that  the  statute  gives  a  civil  remedy  at  the  private  suit  of 
the  creditor  only,  and  measured  by  the  amount  of  his  debt,  it  is 
as  to  him,  clearly  remedial ;  that  to  maintain  such  a  suit  is  not  to 
administer  a  punishment  imposed  upon  an  offender  against  the 
state,  but  simply  to  enforce  a  private  right  secured  under  the 
laws  to  an  individual ;  that  it  is  not  a  penal  law  in  the  sense  that 
it  cannot  be  enforced  in  a  foreign  state  or  country. 

In  j^ecU  V.  Moultrie^  12  Ga.  104,  the  charter  of  a  bank  pro- 
vided that  the  total  amount  of  the  debts  which  the  corporation 
fihonld  at  any  time  owe  should  not  exceed  three  times  the  amount 
of  stock  paid  in,  and  made  the  directors  liable  for  such  excess  ; 
hdd^  that,  as  a  right  of  action  and  recovery  was  given  to  indi- 
viduals, or  a  particular  class  of  individuals,  the  act  was  remedial 
and  not  penal.  The  court  remarked  that  the  act  not  only  looked 
to  the  interests  of  the  public  at  large ;  but,  ^^  it  was  also  a  meas- 
ure of  individual  security  which  created  rights  in  individual  citi- 
zens." 

In  WiUerSy  Receiver ,  v.  jFosteVj  Admr.j  26  Fed.  R.  737,  cited 
by  defendant,  which  was  a  bill  of  revivor,  the  original  bill 
charged  the  intestate,  with  other  directors  of  a  bank,  with  neg- 
lect of  duty  in  not  requiring  a  bond  of  the  cashier,  in  allowing 
persons  to  become  indebted  to  an  amount  exceeding  one-tenth  of 
the  capital,  and  in  reckoning  assets  as  good  as  a  basis  of  dividends, 
when  they  were  worthless,  etc.,  in  violation  of  United  States 
statutes.  These  statutes  gave  no  remedy  to  the  creditors  or 
stockholders,  and  the  court  held  that  the  ground  of  the  orator's 
claim  was  the  personal  and  official  guilt  of  the  intestate,  for  the 
omission  of  duties  which,  had  they  been  performed,  might  have 
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■benefited  the  assets  of  the  bank,  and  that  the  cause  of  action  did 
not  survive.  The  same  court,  Wheeler,  J.,  in  an  action  to  en- 
force the  personal  liability  of  directors  of  a  corporation  under  a 
Yermont  statute,  which  provided  that  the  corporation  should  not 
contract  debts  exceeding  three-fourths  the  amount  of  its  capital 
paid  in,  and  made  the  stockholders  and  directors  personally 
bolden  to  the  creditors,  if  the  indebtedness  should  exceed  that 
amount,  held  that  the  directors'  liability  for  the  debt  arose  out  of 
the  assent  to  the  contract  creating  the  debt  and  was  that  of  con- 
tracting debtors,  and  clearly  drew  the  distinction  between  such  a 
statute  and  one  that  declared  liability  for  some  act  or  neglect  in 
no  way  connected  with  the  contracting  of  debts,  as  for  neglect  to 
file  reports,  which  the  court  said  was  penal.  JField  v.  Haines^ 
28  Fed.  R.  919.  See,  also,  R.  H.  Co.  v.  Chorea,  80  Fed.  B.  588, 
where  this  distinction  is  maintained ;  Cook  on  Cor.  sec.  1 ;  Thomp. 
on  Cor.  sees.  4166,  8525-6;  Mor.  on  Cor.  sec.  908. 

The  defendant  cites  Wind.  Prov.  Inst.  v.  Sprague  et  al.^ 
43  Yt.  502,  which  arose  under  the  same  statute  as  JFteld  t. 
Mainea  and  to  enforce  a  similar  liability.  The  court  used  the 
expression  that,  ^^  the  creation  of  this  additional  liability  seems 
to  have  been  intended  as  a  check  upon  the  directors  and  stockhold- 
ers in  the  contraction  of  debts,  and  to  have  been  imposed,  in 
some  sort,  as  a  penalty  *  *  *  ".  It  also  said,  "  to  visit  this 
penalty  upon  any  others  than  those  who  caused  the  infraction  of 
the  charter  would  be  manifestly  unjust,'*  etc.  The  word  penalty 
may  have  been  used  inadvertently ;  it  clearly  was  used  in  no 
other  sense  than  that  a  party  should  make  pecuniary  payment 
for  the  breach  of  his  contract. 

Cody  et  al.  v.  Sanford  et  al.j  53  Yt.  632,  was  a  case  against 
the  defendants  as  directors  of  a  corporation  organized  under  the 
laws  of  this  State,  which  made  them  personally  liable  for  debts 
contracted  before  publishing  the  articles  of  association.  The 
liability  of  the  directors  was  treated  as  contractual,  though  the 
case  was  decided  for  the  defendants  upon  the  ground  that  their 
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liability  was  only  collateral  to  that  of  the  company,  and  that  no 
debt  against  the  company  had  been  established. 

Blaine  v.  OurtiSj  59  Vt.  120,  was  an  action  to  recover  a 
penalty  imposed  by  the  statute  of  New  Hampshire  for  taking  un- 
lawful interest.  The  statute  was  held  to  be  penal,  but  the  court 
said :  '^  If  it  only  gave  a  remedy  for  an  injury  against  the  person 
by  whom  it  was  committed  to  the  person  injured,  and  limited  the 
recovery  to  the  mere  amount  of  loss  sustained,  or  to  cumulative 
damages  as  compensation  for  the  injury  sustained,  it  would  fall 
within  the  class  of  remedial  statutes."  This  is  the  rule  laid  down 
in  Boies  v.  Booth^  2  W.  Bl.,  'Hhat  where  the  damages  are  given 
wholly  to  the  party  injured,  as  compensation  for  the  wrong  and 
injury,  the  statute,  having  for  its  object  more  the  indemnification 
of  the  plaintiff  than  the  punishment  of  the  defendant,  the  action 
IB  not  penal,  properly  so  called,  but  remedial." 

It  appears  by  the  cases  above  referred  to  that  it  was  the  doc- 
trine of  this  court  long  before  Ehmtmgton  v.  AttriU  was  decided, 
that  where  the  purpose  of  a  statute  is  to  furnish  a  remedy  to 
creditors  who  have  been  injured  by  the  directors'  violation  of  the 
requirements  of  the  statute,  the  liability  of  such  officers  is  con- 
tractual, and  actions  upon  such  statutes  are  transitory  and  can  be 
brought  in  any  state  in  courts  of  competent  jurisdiction. 

Some  of  the  decisions  by  courts  of  other  states  in  which  a 
different  doctrine  has  been  held  have  been  rendered  upon  statutes 
not  containing  the  remedy  for  creditors,  which  is  expressly  pro- 
vided in  the  South  Dakota  statute.  That  statute  clearly  is  not 
penal  either  in  its  letter  or  intent,  but  it  grants  a  right  of 
action  to  private  persons  who  have  suffered  pecuniary  injury 
in  consequence  of  certain  officers  of  corporations  violating  the 
statute,  to  recover  damages  of  those  officers,  the  extent  of  whose 
liabilijy  is  the  amount  of  pecuniary  loss  sustained  by  such  private 
persons — creditors  of  the  corporation.  No  public  wrong  was 
committed  when  the  directors  exceeded  the  prescribed  limit  in 
creating  debts.  The  creditors  were  the  only  persons  upon  whom 
a  wrong  was  committed,  and  they  have  a  remedy  by  virtue  of  the 
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quasi  contract  which  the  directorg  entered  into  with  them  when 
the  sales  of  securities  were  made,  to  the  effect  that  the  directors 
were  not  exceeding  the  prescribed  limits  in  creating  debts.  The 
obligation  which  the  statute  imposed  upon  the  directors  not  to 
create  debts  beyond  a  certain  limit  entered  into  the  contracts  of 
sales  of  securities  which  the  directors  made  through  their  agents. 
The  directors  created  the  debt  in  this  jurisdiction,  and  the  statute 
of  the  sister  state  fixes  the  extent  of  their  liability,  which  does 
not  arise  from  their  personal  misconduct  merely  irrespective  of 
its  effect  upon  the  property  rights  of  others,  but,  as  was  said  by 
the  court  in  JP'ield  y.  Ham&a^  supra,  "  the  liability  arises  out  of 
the  assent  to  the  contract  creating  the  debt."  As  was  said  in 
Wind.  Prov.  Inst.  v.  SpraguSj  supra,  in  respect  to  directors : 
^^  They  can  keep  the  indebtedness  of  the  company  within  the 
limits  fixed  by  the  legislature,  or  they  can  extend  that  indebtedness 
beyond  that  limit  and  voluntarily  take  upon  themselves  the  rela- 
tion of  joint  debtors  to  the  creditors  of  the  company."  The 
liability  is  similar  to  that  of  sureties  and  guarantors,  and  evidently 
was  imposed  partly  for  the  purpose  of  inducing  the  directors  to 
perform  their  prescribed  duties,  and  partly  as  a  means  of  securing 
the  creditors  of  corporations  from  losses  occasioned  by  the  acts  of 
their  ofiicers. 

Pro  forma  jitdgment  reversed;  demurrer  overruled;  dedar-- 
aiion  held  sufficient ;  cause  reminded. 


Elbnora  D.  Cubtis  et  al.  v.  John  R.  Simpson  bt  al. 

January  Term,  1900. 

Present :   Taft,  C.  J.,  Rowsll,  Tyleb,  Thompson  and  Watson,  J  J. 

Opinion  filed  April  19,  1900. 

Eeal  estate  of  wife— Marital  rights  of  htuhand—'^The  wiff^s  equity"— A 
conveyance  of  real  estate  to  a  wife  must  contain  specific  words  of 
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exclusion  to  shat  out  the  husband  from  his  marital  rights  in  respect 
thereto,  but  a  court  of  equity  will  provide  a  competent  support  for  a 
wile  from  real  property  that  comes  to  her  in  her  own  right,  although 
under  the  terms  of  the  conveyance  to  her  it  Is  not  held  to  her  sole  use. 

Ante'nuptial  agreement — Post-nuptial  agreement — Equivalent  facts — ^Not 
only  may  an  express  ante-nuptial  agreement,  or  an  express  post-nup- 
tial agreement  made  upon  sufficient  consideration  and  for  sufficient 
reasons,  disembarass  the  wife  from  marital  restraint  in  respect  to  the 
disposition  of  her  real  estate,  but  other  facts  may  put  the  husband  in 
the  same  relation  to  such  real  estate  as  an  express  agreement  made  be- 
fore or  after  marriage,  and  give  the  wife,  in  equity,  the  right  to  charge 
it  for  her  own  benefit  the  same  as  if  she  were  discovert. 

Non-existence  of  reasons  for  marital  rights — Cessation  of  rights  them-' 
selves — Conveyance  by  wife  without  joinder  of  htisband — In  this  case 
the  husband's  long  continued  separation  from  the  wife,  and  total  fail- 
ure to  support  her,  and  his  support  by  her,  and  other  facts  reviewed  in 
the  opinion,  showed  the  reasons  for  the  marital  rights  of^the  husband 
in  his  wife's  real  estate  to  have  failed,  and  the  rights  themselves  were 
held  to  have  so  far  ceased  as  to  permit  the  wife  to  give  a  deed  of  such 
estate,  valid  in  equity,  for  the  purpose  of  providing  for  her  support 
without  the  husband's  joining  in  the  conveyance. 

Separate  character  impressed  upon  property  by  understanding  and  con- 
duet — Settled  rule  as  to  personal  property  here  held  applicable  to  real 
estate — In  this  case  the  wife  had  for  many  years  exercised  the  sole  and 
exclusive  management  and  control  of  her  real  estate,  without  the 
assertion  of  any  marital  rights  on  the  part  of  the  husband,  who  had,  in 
like  manner,  permitted  her  to  give  the  deed  in  question,  and  the  obli- 
gation of  the  grantee  thereunder  to  support  her  to  be  fully  carried  out. 
In  these  circumstances  the  decision  of  the  court  would  likewise  result 
from  the  application  to  the  real  estate  of  the  wife  of  the  settled  rule 
with  respect  to  personal  property  which  both  husband  and  wife  have 
treated  as  hers  and  as  subject  to  her  sole  use. 

Ghanoeby.  Heard  on  demurrer  to  the  orators'  bill.  Ben- 
nington County,  June  Term,  1899,  before  J[fMrw(?n,  Chancellor, 
who  rendered  a  decree  sustaining  the  demurrer  and  dismissing 
the  bill.    The  orators  appealed. 

The  bill  was  brought  by  Elenora  D.  Curtis  and  James  D. 
Curtis,  her  husband,  against  John  R.  Simpson  and  Adelbert  E. 
Simpson,  and  John  T.  Shurtleff,  administrator  of  the  estate  of 
Martha  Simpson,  deceased. 
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The  bill  alleged  that  the  deed  considered  in  the  opinion, 
given  by  said  Martha  Simpson  to  her  daughter,  the  said  Elenora 

D.  Cartis,  by  its  terms  reserved  to  the  grantor  the  occupancy 
and  control,  rents  and  profits  of  the  premises  conveyed  during 
her  life,  and  that  the  conveyance  was  in  consideration  or  part 
consideration  that  said  Elenora  and  her  husband  should  hence- 
forth render  to  the  grantor  such  personal  services,  care,  atten- 
tion and  nursing  in  sickness  as  should  be  necessary  to  promote 
her  comfort  and  well-being  and  as  were  commensurate  with  her 
station  in  life.  The  bill  further  set  out  that  from  the  time  of 
the  execution  of  the  deed  until  the  death  of  the  said  Martha,  the 
orators  performed  on  their  part  all  the  acts  and  things  to  be  per- 
formed as  the  consideration  or  part  consideration  for  the  deed 
as  above  recited. 

The  bill  also  alleged  that  a  further  purpose  of  the  said  Mar- 
tha Simpson  in  making  the  conveyance  above  referred  to,  was  to 
provide  something  for  the  grantee,  her  daughter  Elenora,  out  of 
the  estate  of  the  said  Martha,  which,  as  the  bill  alleged,  she  had 
already  divided  in  great  part  between  her  other  children. 

The  bill  was  brought  to  remove  a  cloud  upon  the  title  of  the 
oratrix,  Elenora  D.  Curtis,  caused  by  the  claims  of  the  defend- 
ants that  the  said  deed  wasnuU  and  void,  to  restrain  the  defendants 
from  conveying  or  attempting  to  convey  the  real  estate  in  ques- 
tion or  any  interest  therein,  and  to  have  the  said  deed  confirmed 
and  established. 

Batchelder  <6  Bates  for  the  orators. 
Charles  If.  Mason  for  the  defendants. 

Taft,  C.  J.  The  question  in  this  case  relates  to  the  validity 
of  a  deed  of  real  estate  executed  by  Martha  Simpson,  of  whose 
estate  John  T.  Shurtleff,  the  defendant,  is  administrator.  At 
the  time  of  the  execution  of  the  deed,  she  had  a  husband,  John 
B.  Simpson,  a  defendant.  The  deed  was  given  by  the  said 
Martha  to  her  daughter  Elenora  D.  Curtis,  the  oratrix.    Adelbert 

E.  Simpson,  defendant,  was  the  son  of  Martha,  and  claims  that 
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the  property  conveyed,  belongs  to  his'  father  as  snrviving  hus- 
band of  Martha,  and  to  Martha's  estate,  for  that  under  Y.  S. 
sees.  2209  and  2646,  the  conveyance  from  Martha  to  her  daugh- 
ter, at  a  time  when  Martha's  husband  was  living,  was  void,  upon 
the  ground  that  John  B.  Simpson,  the  husband,  did  not  join 
with  his  wife  in  the  execution  of  the  deed.  Since  the  death  of 
Martha,  Adelbert  has  purchased  the  interest  of  John  R.  in  the 
premises. 

This  is  a  bill  in  equity,  and  the  oratrix  claims  that  the  deed 
was  valid  considering  the  purposes  for  which  it  was  given,  and 
that  in  equity,  the  deed  will  be  upheld  upon  the  ground  that 
Martha,  the  mother  of  the  oratrix,  at  the  time  of  the  execution 
of  the  deed  had  power  to  convey  the  estate  for  the  purpose  of 
her  support;  that  the  property  was  impressed  with  the  character 
of  separate  estate. 

It  is  not  alleged  in  the  bill  that  the  property  conveyed  by 
Martha  Simpson  to  the  oratrix  was,  by  the  terms  of  the  deed  to 
her,  held  to  her  sole  use.  It  was  not  made  her  separate  estate  by 
the  terms  of  the  conveyance,  and  it  is  a  well  settled  rule  that  the 
instrument  of  conveyance  must  contain  explicit  words  of  exclu- 
sion in  order  to  shut  out  the  husband  and  his  assigns  from  his 
marital  rights.  Frary  v.  Booths  37  Vt.  87 ;  H'Mard  v.  Bug- 
lu,  58  Vt.  172 ;  HadkeU  v.  Moxl&y,  68  Yt.  210. 

The  husband  may,  by  an  ante-nuptial  agreement,  stipulate 
that  prox)erty  coming  to  the  wife  during  coverture  should  be  her 
separate  property,  subject  to  her  exclusive  disposal.  Such  agree- 
ment in  equity  will  disembarrass  the  wife  from  any  marital  re- 
straints in  the  disposition  of  it.  And  a  post-nuptial  agreement 
of  a  similar  character  made  upon  sufficient  consideration  (as,  for 
instance,  that  the  wife  should  support  herself  without  calling 
upon  her  husband,  if  performed  by  the  wife),  and,  as  stated  in 
the  opinion  in  Pmney  v.  FMows^  15  Vt.  526,  "for  sufficient 
reasons^''  will,  in  equity,  be  held  equally  eflEectual. 

A  court  of  equity  provides  a  competent  provision  for  the 
support  of  the  wife  from  property  which  comes  to  her  in  her  own 
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right,  although  it  is  property  that  by  the  terms  of  the  conveyance 
to  her  is  not  held  to  her  sole  use.  This  is  what  is  called  in  the 
books,  "the  wife's  equity."  Pinney  v.  FeUows  15  Vt.  525 ;  Barron 
V.  Barron,  24  Vt.  376. 

There  was  in  this  case  no  express,  ante,  nor  post-nuptial 
agreement  that  the  property  of  the  wife  should  be  held  to  her 
sole  use,  but  the  facts  in  the  case  put  the  husband  in  the  same 
relation  to  this  property  as  if  there  had  been.  It  makes  no  dif- 
ference in  what  way  property  belonging  to  a  married  woman  is 
invested  with  the  character  of  separate  estate.  If  it  is  so  held 
by  her,  in  equity,  she  has  power  to  charge  it  for  her  own  benefit, 
the  same  as  if  she  were  discovert. 

The  reasoning  of  the  court  in  Frary  v.  Booths  B'wpra^  88  et 
seq.,  and  Hvhhard  v.  Bugbee^  9wpra^  requires  us  to  hold  that  the 
property  in  question  was  held  to  the  sole  use  of  Martha. 

In  the  case  before  us,  the  husband  had  not  lived  with  his 
wife  for  more  than  thirty-eight  years  prior  to  her  death ;  he  had 
not,  during  all  that  time,  sustained  the  relation  of  husband  to 
her ;  he  had  not,  for  many  years,  furnished  or  provided  anything 
for  her  maintenance  or  support,  nor  for  her  necessities  of  life. 
She,  the  wife,  was  old  and  infirm ;  she  desired  to  provide  a  place 
for  herself  to  live  for  her  remaining  days,  she  had  managed  her 
property  during  her  life  as  she  chose, — had  provided  for  the 
maintenance  of  her  husband  during  his  life,  and  had  given  much 
of  her  property  to  her  children  other  than  the  oratrix,  and  it  does 
not  appear  that  her  husband  had  dissented  from  such  control  of 
the  property,  or  in  any  manner  had  attempted  to  claim  and  ex- 
ercise his  marital  rights  in  regard  to  it.  He  had  permitted  her 
to  give  away  almost  all  her  property,  made  no  objection  tbtit  is 
disclosed  by  the  record  to  her  making  the  contract  in  question, 
permitted  the  party  with  whom  it  was  made  to  execute  the  con- 
tract and  carry  it  out.  In  this  manner  the  property  became  in- 
vested with  the  character  of  separate  property,  so  that  the  wife 
had  power  to  charge  it  with  her  support  as  if  she  were  sole.  It 
should  be  borne  in  mind  that  the  right  of  the  husband  to  the 
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property  of  the  wife  was  given  him  in  consideration  of  the  obli- 
gation resting  npon  him  by  the  marriage,  to  pay  her  debts,  and 
maintain  her  and  her  children.  Jt  is  evident  she  had  no 
debts  to  pay  nor  children  to  support,  and  for  years  he  had 
neglected  to  provide  anything  for  her  maintenance.  The  reasons 
for  giving  him  a  claim  in  her  property  not  existing,  his  interest 
in  the  respect  claimed  should  cease  so  far  as  to  permit  her  to 
maintain  herself,  and  acquire  that  support  which  he  had  failed 
to  provide  for  her.  This  rule  which  we  apply  to  the  real  estate 
of  the  wife  is  the  same  which  has  been  for  many  years  applied 
to  personal  property  held  under  such  circumstances,  that  is, — 
when  the  parties  treat  personal  property  as  that  of  the  wife, 
6Qch  understanding,  is  to  be  carried  out  and  her  conveyance  of  it 
16  valid.  In  this  respect  it  has  been  held  that  her  conveyance  was 
good  at  law.  In  Richardson  v.  MorriWs  Est.^  32  Vt.  27,  it  was 
held  that  notes,  taken  for  the  wife's  money^  that  were  made  paya- 
ble to  the  husband,  and  were  found  among  his  papers,  and  inven- 
toried as  a  part  of  his  estate,  belonged  to  the  wife, — he  not  hav- 
ing exercised  his  marital  rights  in  relation  to  the  notes.  See  also 
Caldwell  v.  Benfrew,  33  Vt.  213.  In  WiUard  v.  Dow,  54  Vt. 
188,  it  was  held  that  an  understanding  between  husband  and  wife 
that  the  latter  may  hold  her  property,  which  would  otherwise 
belong  to  her  htisband,  to  her  sole  use,  may  be  implied  from  the 
fact  that  it  had  always  been  treated  by  them  as  hers,  and  her 
conveyance  of  such  personal  property  to  secure  her  support  for 
life,  was  held  valid  in  an  action  at  law. 

The  decree  sustaining  the  dermtrrer  and  dismissing  the  InU 
reoersedj  and  cause  remanded. 
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J.  W.  Bfsskll  v.  0.  A.  BooD. 

January  Term,  1900. 

Praient :    Taft,  C.  J.,  Ttlsb,  Munson,  Start,  Tbomfsom  and  Watbon,  J  J. 

Opinion  filed  April  24,  1900. 

Note^Partial  faUure  of  eonsideration — V,  S.  1169— Who  art  original 
partiea — ^In  an  action  on  a  note  evidence  to  show  a  partial  failore  of 
consideration  is  not  admissible  under  V.  S.  1152,  unless  the  action  is 
between  the  original  parties  t^  the  note  as  shown  by  the  note  itself. 

Assumpsit  on  a  promissory  note.  The  defendant  pleaded 
the  general  issue,  and  gave  notice  of  special  matter  of  defence. 
Trial  by  jury,  Chittenden  County,  September  Term,  1899, 
JSowellf  J.,  presiding.  Yerdict  directed  for  the  plaintiff.  Judg- 
ment on  verdict.    The  defendant  excepted. 

The  note  in  suit  was  for  $22.60,  signed  by  the  defendant 
and  payable  to  the  order  .of  the  International  Seed  Company. 
It  was  conceded  by  the  plaintiff  that  it  was  endorsed  to  him  after 
maturity,  without  value,  and  solely  for  the  purpose  of  collection. 

The  note  was  given  in  the  purchase  of  ten  bushels  of  oats, 
and  a  contract  of  even  date  therewith,  which,  it  was  agreed, 
showed  the  consideration  therefor,  was  introduced  in  evidence 
by  the  plaintiff  together  with  the  note. 

The  defendant's  notice  of  special  matter  in  defence  set  up  a 
total  failure  of  consideration  in  that  the  oats  delivered  were  en- 
tirely worthless  for  the  purpose  for  which  they  were  bought, 
which  was  to  use  them  for  seed  to  obtain  oats  of  an  improved 
kind. 

The  notice  also  set  up  a  partial  failure  of  consideration, 
which  the  defendant  claimed  the  right  to  show  under  Y.  8. 
1152,  on  the  ground  that  the  real  plaintiff  in  interest  was  the  In- 
ternational Seed  Company,  the  original  payee. 

The  defendant  offered  evidence  to  show,  that  the  transaction 
of  buying  the  oats  and  giving  said  note  therefor  was  had  with 
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an  agent  of  said  company  who  represented  to  him  at  the  time 
that  the  oats  called  for  by  the  contract  were  an  improved  and  a 
superior  kind,  would  weigh  more  to  the  bushel  than  the  oats 
that  the  defendant  had  been  raising,  would  yield  more  to  the 
icre,  would  yield  sixty  bushels  to  the  acre,  and  would  not  rust 
Uke  common  oats ;  that  said  agent  then  showed  the  defendant  a 
lample ;  that  as  a  result  of  said  representations,  and  relying 
thereon,  and  not  otherwise,  the  defendant  executed  said  contract 
and  gave  said  note. 

The  defendant  further,  offered  to  show  that  when  the  oats 
came,  he  thought  they  were  not  up  to  the  sample  and  not  like  the 
aample,  but  was  in  doubt  about  it,  and  that  he  conferred  about 
the  matter  with  a  Mr.  White,  whom  he  supposed  to  be  acting  for 
said  company,  and  that  the  next  spring,  acting  in  good  faith,  he 
sowed  eight  bushels  of  the  oats,  to  see  what  they  would  turn  out 
to  be,  and  that  they  proved  to  be  nothing  but  conmion  American 
oats,  and  would  not  and  did  not  produce  as  represented,  that  they 
rusted,  and  were  light  in  weight ;  that  they  were  not  the  kind  of 
oats  called  for  by  the  contract,  nor  so  valuable  in  any  respect,  and 
were  not  worth  over  forty  cents  per  bushel,  and  that  the  whole 
ten  bushels  were  not  worth  over  $4.00. 

The  defendant  claimed  from  what  he  offered  to  show  that  the 
representations  of  said  agent  in  regard  to  the  oats  were  fraudu- 
lent as  well  as  false,  but  he  admitted  that  he  never  had  offered 
to  rescind,  and  had  never  notified  said  Company  that  the  oats 
were  not  satisfactory. 

The  defendant  did  not  claim  an  entire  failure  of  considera- 
tion in  the  sense  tliat  the  oats  delivered  to  him  were  not  worth 
anything  for  any  purpose,  but  only  in  the  sense  that  they  were 
worth  nothing  to  him  for  the  purpose  for  which  he  bought  them. 

The  defendant  further  offered  to  show  that  he  intended  to 
keep  the  two  bushels  of  oats  that  he  did  not  sow,  and  put  them 
away  for  that  purpose ;  but  that  soon  after  sowing  the  others,  at 
a  time  when  he  was  sick,  his  hired  men  used  them  up  or  disposed 
of  them  in  some  way  without  his  knowledge  or  consent  or  fault. 
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The  evidence  offered  by  the  defendant  was  ezclnded. 

D.  J.  Foxier  and  J,  T.  Steams  for  the  plaintiff. 
Henry  BaUard  and  H.  F.  Woloott  for  the  defendant. 

Stabt,  J.  The  action  not  being  between  the  original  parties 
to  the  note,  the  evidence  offered  by  the  defendant  was  properly 
excluded.  The  defendant  did  not  offer  to  rescind  the  contract, 
and  the  evidence  would  only  tend  to  show  a  breach  of  the  con- 
tract and  a  partial  failure  of  consideration ;  therefore,  the  offer 
was  not  within  the  provision  of  V.  S.  1152,  which  provides  that, 
in  actions  between  the  original  parties  to  a  note,  the  defendant 
may  show  partial  failure  of  consideration.  This  statute  only  ap- 
plies to  actions  between  the  maker  and  payee  of  the  note  as  shown 
by  the  note  itself.  jEToyt  v.  MoNaJhi^  66  Vt.  38 ;  Burgess  v. 
Nash,  66  Vt.  44 ;  ThraU  v.  Harton,  44  Vt.  386. 

Judgment  affirmed, 

Taft,  C.  J.,  and  Wai;s(m,  J.,  dissent. 


Elijah  P.   Hbbbick  and  Luor  Ann    Hbbbiok   «;.  Jbnbva  S. 

MoOawlby  and  Habbis  MoOawlbt. 

October  Term,  1899. 

Present :  Bowell,  Ttlkr,  Munson,  Stabt,  Thompson  and  Watson,  JJ. 

Opinion  filed  April  26,  1900. 

Fvndvng^  supported  by  evidence  conclusive — Pariy  a  vntness — InconsisUnt  dedar* 
ations  of  party — When  there  is  evidence  before  a  master  tending  to 
show  previous  declarations  of  a  party  at  variance  with  his  testi- 
mony, it  is  the  duty  of  the  master  to  determine  whether  or  not  the 
declarations  were  made,  and  if  they  were  made,  to  weigh  and  consider 
them  in  their  effect  upon  the  testimony  of  the  party  who  made  them, 
and  as  evidence  in  chief  in  connection  with  all  the  evidence  in  the 
case,  and  by  the  master's  findings  and  failores  to  find  upon  snch  con- 
sideration of  the  evidence  the  parties  are  concluded. 
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Ghanobbt.  Heard  on  pleadings,  master's  report  and  ex- 
ceptions thereto.  Chittenden  Connty,  March  Term,  1899,  before 
Taft^  Chancellor,  who  rendered  a  decree  dismissing  the  bill. 
The  orators  appealed. 

The  question  was  as  to  the  sufficiency  of  the  evidence  to 
rapport  the  master's  findings. 

H.  N.  DeaviU  for  the  orators. 
PoweU  <b  PowM  for  the  defendants. 

Stabt,  J.  The  answer  put  in  issue  the  material  allegations 
of  the  bill,  and  these  issues  are  found  in  favor  of  the  defendants. 
The  orators'  counsel  does  not  claim  that  the  testimony  of  the  de- 
fendant, Jeneva  S.  McCawley,  did  not  tend  to  support  the  find- 
ings ;  but  he  contends  that  the  orators'  testimony  tended  to  show 
that  her  previous  declarations  were  at  variance  with  her  testi- 
mony, and  that,  for  this  reason,  the  findings  are  unwarranted 
and  against  the  weight  of  evidence.  The  fact  that  such  evidence 
was  before  the  master  does  not  furnish  a  reason  for  departing 
from  the  rule,  that,  in  the  absence  of  fraud,  findings  supported 
by  evidence  are  conclusive.  It  was  the  duty  of  the  master  to  find 
whether  the  declarations  were  made  and,  if  made,  to  weigh  and 
consider  them,  and  say  how  far  they  confirmed  the  claims  of  the 
orators,  or  affected  the  testimony  introduced  by  the  defendants, 
and,  from  a  consideration  of  all  the  evidence,  find  whether  the 
material  allegations  of  the  bill  were  true ;  and,  by  his  finding 
and  failure  to  find,  the  orators  are  concluded.  Howard  v.  Scott^ 
50  Vt.  48 ;  Willard  v.  Finard,  65  Vt.  160  ;  Waterman  v.  Buck^ 
58  Vt.  519. 

Decree  affirmed  and  cause  remanded. 
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Maby  a.  Hyde  v.  Town  of  Swanton. 

January  Term,  1900. 

PreBent :    Taft,  C.  J.,  Bowxll,  Stabt,  Thompson  and  Watbon,  JJ. 

Opinion  filed  April  24.  1900. 

Charger-^Instruetian  more  favorable  than  reque$t—An  exception  to  the 
denial  of  a  request  to  charge  availB  nothing,  when  an  instruction  is 
giyen  upon  the  subject  matter  of  the  request  more  fttvorable  to  the 
excepting  party  than  the  requested  instruction. 

Bequest  improperly  restrictive — ^In  a  negligence  case  a  request  for  an  un- 
qualified instruction  that  if  certain  facts  are  found  the  plaintiff  is  entitled 
to  recover  must  be  disregarded,  when  there  is  evidence  of  other  facts 
having  some  tendency  to  show  negligence  on  the  part  of  the  plaintiff 
and  want  of  it  on  the  part  of  the  defendant. 

Request  not  applicable  to  the  case— A  request  for  an  instruction  not  appli- 
cable to  the  case,  in  the  state  of  the  evidence,  is  properly  denied. 

Instructions  of  the  court  as  to  the  law  hind  the  jury— Law  books  read 
from  in  their  hearing  by  counsel — ^It  is  the  duty  of  the  jury  to  be  guided 
by  the  law  as  the  court  states  it ;  and  it  is  proper  for  the  court  to  in- 
struct them  to  disregard  a  case  read  in  their  hearing,  in  an  argument 
addressed  to  the  court. 

Evidence — Plan — Presumption  when  record  is  silent — A  plan  having  been 
received  in  evidence  by  the  trial  court,  it  will  be  presumed  that  there 
was  evidence  tending  to  show  its  correctness,  if  the  record  is  silent  on 
that  point. 

Party  may  contrcuiict  or  correct  the  testimony  of  his  own  witness— A  party 
who  without  objection  introduces  in  evidence  a  plan  in  connection  with 
the  testimony  of  a  witness  that  it  is  accurate,  is  not  precluded  from 
showing  by  another  witness  that  certain  distances  as  designated  thereon, 
are  incorrect. 

That  a  fact  is  conceded  renders  error  in  proving  it  harmless — When  the 
opinion  of  a  witness  based  on  assumed  facts  is  inadmissible,  its  recep- 
tion is  harmless  error,  if  its  sole  tendency  is  to  show  a  conceded  fact 

Irrelevant  testimony  which  is  not  prejudicial — ^The  admission  of  evidence 
that  has  no  bearing  upon  any  issue  in  the  case  is  not  reversible  error  if 
it  could  not  have  been  prejudicial. 

Error  in  reception  of  evidence  cured  by  verdict— When,  in  a  negligence 
case,  it  is  not  questioned  that  the  plaintiff  received  the  injury  of  which 
he  complains,  error  in  the  admission  of  evidence  relating  solely  to 
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the  amount  of  damages  ia  cured  by  a  yeidict  for  the  defendant  which 
must  haTe  gone  on  the  ground  of  want  of  negligence  on  the  part  of  the 
defendant,  or  of  contributory  negligence  on  the  part  of  the  plaintiff. 

CroU'^xaminatum  to  shoto  iU-wiU^Diaeretion  as  to  latittuie  of  re-exam' 
ination — A  witness  having  admitted,  on  cross-examination  by  the 
plaintiff's  counsel,  that  her  sister  had  had  some  trouble  with  the 
plaintiff,  it  was  within  the  discretion  of  the  court  to  allow  the  defend- 
ant's counsel,  on  re-examination,  to  ask  the  witness  what  the  trouble 
was. 

Dtfnition — "  Suffer^— It  cannot  be  said  that  the  officers  of  a  town  suffer 
the  use  of  a  way,  unless  they  know  or  ought  to  know  of  its  use. 

Casb  fob  negliuenob.  Plea,  the  general  issue.  Trial  by 
juiy,  Franklin  County,  March  Term,  1899,  Munson^  J.,  presiding. 
Verdict  and  judgment  for  the  defendant.    The  plaintiff  excepted. 

D.  W.  Steele  and  F.  W.  McOeUrich  for  the  plaintiff.    , 
Henry  A.  JBurt,  D.  J.  Furmcm  and  Alfred  A,  Hall  for  the 
defendant. 

Stabt,  J.  The  plaintiff's  evidence  tended  to  show,  that  she 
received  injuries  by  reason  of  the  insuflSciency  of  a  box  or  catch 
basin  which  formed  a  part  of  a  culvert  at  the  intersection  of  First 
and  Liberty  streets  in  the  Village  of  Swanton  ;  that  the  box  was 
outside  of  the  corporate  limits  of  the  village  and  within  the  limits 
of  a  highway  that  the  defendant  town  was  bound  to  maintain 
and  keep  in  repair.  About  two  years  prior  to  the  accident,  one 
of  the  trustees  of  the  village,  supposing  the  point  in  question  was 
within  the  corporate  limits  of  the  village,  constructed  the  culvert 
and  box  and  placed  a  covering  over  the  box  for  the  purpose  of 
furnishing  a  sidewalk  for  the  public  to  walk  over. 

The  plaintiff 's  first,  third,  fourth  and  seventh  requests  may 
be  considered  together.  By  them,  the  plaintiff,  in  .effect,  asked 
for  an  instruction,  that,  if  private  individuals  made  a  way  and  the 
public  were  permitted  to  use  it  for  public  travel  for  a  long 
time,  or  if  the  public  travel  itself  made  a  way  without  other 
agency  and  the  way  was  suffered  by  the  town  authorities  to  be 
made,  the  town  was  bound  to  keep  it  in  such  condition  or  repair 
that  it  would  be  reasonably  safe  as  a  part  of  the  highway  for  the 
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amount  and  kind  of  travel  that  might  be  fairly  expected  to  pass 
over  it,  and  with  reference  to  such  accidents  as  might  fairly  be 
expected  to  occur  in  its  use.  The  court  instructed  the  jury,  that, 
if  the  box  was  within  the  walk  as  travelled  by  the  general  public, 
it  was  the  duty  of  the  town  to  keep  it  in  repair.  This  instruction 
was  more  favorable  to  the  plaintiff  than  her  requests.  Under  it, 
the  jury  were  at  liberty  to  find  that  it  was  the  duty  of  the  town 
to  keep  the  box  in  repair,  without  reference  to  the  knowledge  of 
the  defendant's  officers  respecting  its  use,  or  when,  how  or  by 
whom  the  walk  was  constructed.  It  could  not  be  said  that  the 
defendant's  officers  suffered  a  use  of  the  way  unless  they  knew, 
or  ought  to  have  known,  of  its  use ;  therefore,  the  requests  call- 
ed for  an  instruction  that  would  require  the  jury  to  find  that  the 
use  of  the  way  was  known  to  the  defendant,  and  a  finding  as  to 
how  and  by  whom  the  way  was  made,  and  its  use  by  the  public 
for  a  long  time,  while  the  instruction  only  required  a  finding 
that  the  box  was  within  the  walk  as  travelled  by  the  general 
public,  in  order  to  impose  upon  the  town  the  duty  of  keeping  it 
in  repair. 

The  court  properly  disregarded  the  plaintiff's  second  request. 
By  it,  she  asked  for  an  unqualified  instraction,  that,  if  the  box 
was  BO  constructed,  covered  and  bore  such  relation  to  the  portion 
of  the  highway  utilized  by  the  travelling  public  for  foot  travel, 
and  was  so  constructed  and  covered  as  to  indicate  to  a  person  of 
ordinary  prudence  that  it  was  a  part  of  the  sidewalk,  or  such 
portion  of  the  highway  as  was  intended  for  foot  travel,  and  the 
plaintiff  so  regarded  it  when  she  stepped  upon  it,  she  was  en- 
titled to  recover.  Such  an  instruction  would  have  taken  from 
the  jury  the  question  of  whether  the  defendant's  officers  knew  of 
the  existence  and  use  of  the  box,  or  were  negligent  in  not  know- 
ing, and  left  the  jury  to  find  for  the  plamtiff,  notwithstanding 
she  may  have  been  guilty  of  contributory  negligence  in  stepping 
upon  the  box,  knowing  it  to  be  unsafe.  Her  evidence  tended  to 
show  that  the  box  was  in  a  dangerous  condition  for  some  days 
prior  to  the  accident,  and  that  the  plaintiff,  for  nearly  two  years. 
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had  beea  accustomed  to  *pas8  over  it  almost  daily ;  and  it  is 
doabtfnl  whether  the  testimony  had  any  tendency  to  show  that 
the  defendant's  officers  knew  of  the  existence  or  use  of  the  walk 
at  the  place  of  the  accident.  In  this  state  of  the  evidence,  the 
questions  of  knowledge  on  the  part  of  the  town  and  of  contrib- 
atory  negligence  on  the  part  of  the  plaintiff  could  not,  on  the 
plamtiflPs  request,  be  withheld  from  the  jury. 

The  plaintijff,  by  her  eighth  request,  in  effect,  asked  for  an  in- 
struction, that,  if  the  beaten  path  along  the  side  of  the  box  was 
insufficient  for  the  amount  and  kind  of  travel  at  that  point  and, 
in  the  absence  of  any  other  established  or  constructed  walk,  the 
box  cover  presented  a  safe  and  feasible  course  of  travel  to  a  per- 
son of  ordinary  prudence,  and  it  presented  such  appearence  to 
the  plaintiff,  it  was  not  necessarily  a  voluntary  departure  by  her 
from  the  established  course  of  travel  to  step  upon  it  as  she  did  at 
the  time  of  the  accident.  Under  the  instruction,  the  jnry  were 
not  called  upon  to  decide  whether  the  plaintiff  voluntarily  de- 
parted from  the  established  course,  and  the  case,  in  so  far  as  it 
appears  before  us,  did  not  call  for  any  instruction  upon  that  sub- 
ject. The  plaintiff  did  not,  by  her  evidence,  claim  that  she  de- 
parted from  an  established  course  of  travel.  On  the  contrary, 
her  evidence  tended  to  show,  that  one  of  the  trustees  of  the  vil- 
lage covered  the  box  for  the  purpose  of  furnishing  a  sidewalk 
for  the  public  to  travel  over ;  that  the  common  course  of  travel 
was  over  the  box;  that  the  culvert  and  box  had  been  commonly 
used  by  travellers  on  foot ;  and  that  she  had  walked  over  the 
box  almost  daily  for  two  years,  supposing  the  plank  covering 
to  be  a  part  of  the  sidewalk.  In  view  of  this  evidence  and 
the  instruction  given  by  the  court,  as  is  herein  stated,  there 
was  DO  occasion  for  confusing  the  jury  by  submitting  for  their 
consideration  any  question  respecting  a  voluntary  departure  by 
the  plaintiff  from  a  way  that  the  town  was  bound  to  keep  in  re- 
pair ;  and  the  request  was  properly  denied. 

It  was  the  duty  of  the  jury  to  take  the  law  from  the  court ; 
and  the  court  rightfully  instructed  them  to  do  so  and  to  disre- 
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gard  the  case  read  in  their  hearing  by  counsel.  The  coart  told 
the  jury,  that,  when  a  walk  has  been  designated  by  general  pub- 
lic travel  and  the  town  permits  the  travel  to  continue  in  that 
course,  it  becomes  the  duty  of  the  town  to  recognize  the  walk 
and  keep  it  in  good  and  sufficient  repair.  The  plaintiff  had  no 
reason  to  complain  of  this  instruction  ;  and,  in  view  of  it  and 
what  has  already  been  said,  it  is  unnecessary  to  consider  further 
the  charge  of  the  court  or  the  plainti£Ps  requests. 

F.  H.  Dewart,  a  civil  engineer,  was  improved  as  a  witness  by 
the  defendant  and  produced  a  plan  made  by  him,  which  he  said 
was  an  accurate  plan  of  the  location  where  the  accident  hap- 
pened. He  did  not  profess  to  know  anything  about  the  situation 
and  condition  of  the  point  in  question  at  the  time  of  the  acci- 
dent. Such  knowledge  on  his  part  was  not  necessary.  If  the 
other  testimony  in  the  case  tended  to  show  that  the  situation  was 
as  shown  upon  the  plan,  it  was  admissible.  It  does  not  appear 
that  such  evidence  was  not  before  the  court,  and  we  cannot,  for 
the  purpose  of  finding  error,  assume  that  the  evidence  did  not 
tend  to  show  the  location  and  surrounding  objects  as  shown  upon 
the  plan.  The  principal  objection  urged  before  us  is,  that  cer- 
tain stones  shown  on  the  plan  and  designated  by  the  words,  ^^old 
curb  stone,"  marked  a  lot  line,  but  the  exceptions  show  that  the 
defendant's  testimony  tended  to  show  that  they  were  a  part  of 
the  old  curbing  on  the  outside  of  the  walk  as  it  was  at  the  time 
of  the  accident.  Therefore,  the  testimony  tended  to  show  that 
the  plan,  in  this  respect,  was  correct.  The  defendant's  engineer, 
after  testifying  that  he  had  made  excavations  in  the  vicinity  of 
the  box  since  the  case  had  been  in  court  and  found,  several  inches 
below  the  surface,  a  smooth  stratum  that  he  called  an  old  path, 
which  led  past  the  box  on  the  north  side,  was  asked,  ^^  Assuming 
that,  within  one  or  two  weeks  after  the  accident  to  Mrs.  Hyde, 
the  earth  around  the  catch  basin  and  the  path,  whatever  path  waa 
used  had  been  used  up  to  the  time  of  the  accident,  and  had  been 
filled  in  and  covered  over  with  fresh  earth,  then,  independently 
of  anything  you  were  told,  what  do  you  say  as  to  whether  that 
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path  jou  uncovered  existed  at  the  time  Mrs.  Hyde  received  the 
injury  ?'*  The  witness  answered,  "  On  the  assumption  that  you 
have  made,  I  should  have  no  hesitation  in  saying  it  was  the  path 
at  the  time  of  the  injury."  If  this  was  error,  it  was  harmless. 
The  plaintiffs  evidence  tended  to  show,  that,  for  a  great  many 
years  there  had  been  a  well-defined  path  at  this  point,  used  by 
the  public  for  foot  travel ;  and  the  court  instructed  the  jury  that, 
''the  plaintiff  concedes  that  there  was  a  well-defined  path  lead- 
ing past  this  box  on  the  north  side  of  it,  but  she  contends,  that, 
after  the  walk  was  made,  the  general  public  widened  its  course 
of  travel  and  extended  the  limits  of  the  walk  so  that  it  included 
the  box."  It  does  not  appear  that  the  plaintiff  questioned  the 
correctness  of  this  statement ;  and,  in  view  of  this  statement  and 
the  tendency  of  the  plaintiff's  testimony,  it  is  clear  that  the  path 
uncovered  by  the  witness  was  the  identical  path  which  the 
plaintiff  conceded  was  a  well-defined  path  at  the  time  of  the  acci- 
dent. The  witness  was  called  upon  to  give  his  opinion  as  to 
whether  that  path  existed  at  the  time  Mrs.  Hyde  received  the  in- 
jury, and  his  opinion  as  to  the  existence  of  a  fact  which  the 
plaintiff's  evidence  tended  to  show  and  was  conceded  by  her 
could  not  have  been  prejudicial. 

The  plaintiff  improved  as  a  witness  one  Spear,  who  testified 
that  a  plan  purporting  to  show  certain  points  about  the  locality 
in  question,  as  surveyed  by  him,  was  accurate.  The  plan  was 
received  in  evidence  without  objection ;  but  the  fact  that  it  was 
80  received  did  not  preclude  the  defendant  from  showing  by  its 
engineer  that  the  distances  indicated  thereon  were  not  correct* 
The  reasons  given  by  the  witness  Dewart  for  uncovering  the  box 
after  he  had  caused  it  to  be  covered  had  no  bearing  upon  any 
issue  in  the  case  and  could  not  have  been  prejudicial  to  the  plain- 
tiff. 

The  testimony  of  Mrs.  Ladd,  a  witness  improved  by  the  de- 
fendant, related  solely  to  the  amount  of  damages  sustained  by 
the  plaintiff.  No  question  was  made  but  that  the  plaintiff  was 
injured ;  and,  as  the  jury  have  found  that  the  defendant  was  not 
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responsible  for  sach  injarj,  it  is  annecessarj  to  consider  the 
question  asked  on  cross-examination  and  excluded.  Under  the 
instruction  of  the  court,  the  jury  must  have  found  that  the  box 
or  catch  basin  was  not  within  the  walk  as  travelled  by  the  general 
public,  or  that  the  plaintiff  was  guilty  of  contributory  negligence. 
It  follows,  therefore,  that  the  answer  to  the  question  propounded 
could  have  no  bearing  upon  any  question  considered  by  the  jury, 
would  have  been  wholly  immaterial,  and  that  the  plaintiff  was 
not  harmed  by  its  exclusion. 

Mrs.  McNall,  a  witness  improved  by  the  defendant,  was 
asked  on  cross-examination  whether  the  plaintiff  had  some  trouble 
with  the  sister  of  the  witness,  and  answered  in  the  affirmative. 
In  the  re-direct  examination  of  the  witness,  she  was  asked  to  state 
what  that  trouble  was.  The  plaintiff's  counsel  had  brought  ont 
the  fact  that  the  plaintiff  had  trouble  with  the  sister  of  the  wit- 
ness, with  a  view  to  showing  that  the  witness  had  a  prejudice 
against  the  plaintiff  that  would  influence  her  testimony  ;  and  the 
plaintiff  having  brought  this  issue  into  the  case,  it  was  discretion- 
ary with  the  court  to  allow  the  question  propounded  by  the  de- 
fendant's counsel.     BartoU  v.  Smith  dk  Co.y  69  Vt.  427. 

Judgment  affirmed. 
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Present :  Bowell,  Tyleb,  Munson,  Stabt,  and  Thompson,  JJ. 

Opinion  filed  April  24,  1900. 

Obligaitiona  OMumed  by  (iccqotance  of  deed — Liability  enforceable  in  eqwtiy  by 
party  to  he  benefited, — By  virtue  of  the  provisions  of  a  bequest  to  the 
orator,  one  F  held  a  fund  that  he  was  under  obligation  to  give  secur- 
ity for,  and  pay  annual  interest  on,  or  to  pay  it  over  to  the  orator,  and 
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while  so  holding  it  he  conveyed  all  his  property  to  his  son  in  consid- 
eration of  the  son's  assuming  sach  obligation.  By  accepting  such  con- 
veyance and  appropriating  to  his  own  use  the  property  so  conveyed, 
which  afterwards  depreciated  in  value  till  its  value  was  less  than  the 
amount  of  the  fund,  the  son  became  personally  liable  in  respect  to  the 
fund,  and  the  orator  could  in  equity  enforce  his  liability. 

Same—ThB  liability  of  the  son  was  conterminous  with  that  of  his  father 
whose  liability  he  assumed,  and,  since  the  fathier  had  the  option  to  pay 
over  the  fund,  instead  of  giving  security  and  paying  interest,  the  son 
had  the  same  option  and  could  not  be  compelled  to  give  security. 

Oontlructian  of  vnlU — PraviHanfor  investment  of  fund  hequeaihed — Contingefd 
right  of  legatee  to  possemon  of  the  fund — ^A  direction  in  a  will  that  a  fund, 
bequeathed  to  the  orator,  should  be  placed  in  the  hands  of  F  to  so  re- 
.  main  as  long  as  he  or  his  heirs  should  pay  the  interest  thereon  annually 
and  give  sufficient  security  therefor,  was  merely  a  provision  for  the  in- 
vestment of  the  fund ;  and  upon  failure  to  receive  either  security  or  in- 
terest, the  orator,  an  incorporated  society  capable  of  holding  and  re- 
ceiving the  fund  for  the  purpose  contemplated  in  the  bequest^  was  en- 
titled to  its  possession. 

Cottiinihe  Supreme  Court — Neither  party  having  entirely  prevailed  on  the 
appeal  from  the  decree  of  the  Ck>urt  of  Chancery  no  costs  were  allowed 
in  the  Supreme  Court. 

« 

Chanoebt.  Heard  on  pleadings  and  repoj*t  of  a  special 
master,  Rutland  Oonnty,  March  Term,  1899,  before  Watson^ 
Chancellor.    Decree  for  the  orator.    The  defendant  appealed. 

The  provision  of  the  will  of  Elizabeth  Dunning  construed 
in  the  opinion  was  as  follows  : 

'*  I  do  alao  give  and  bequeath  all  the  remainder  of  mj  es- 
tate, both  real  and  personal,  after  funeral  expenses  and  all  my 
just  debts  are  paid,  to  the  First  Congregational  Church  and  So- 
ciety in  Hubbardton  aforesaid,  the  interest  of  which  to  be  used 
for  the  support  of  the  preaching  of  the  gospel  annually  forever, 
the  principal  to  be  placed  in  the  hands  of  my  friends,  James 
l^'lagg  and  Amasa  W.  Flagg,  and  so  to  remain  as  long  as  they  or 
their  heirs  pay  the  interest  annually  to  the  said  Church  and  So- 
ciety, with  good  and  sufficient  security.  The  said  principal  to 
^exni^Q  as  a  permanent  fund  forever,  and  if  in  the  process  of 
time  the  said  Congregational  Church  and  Society  shall  become 
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extinct  and  cease  to  be,  then,  and  in  that  case,  it  is  mj  will  that 
the  interest  on  said  estate  be  paid  to  the  Domestic  Missionary 
Society  annually  for  the  support  of  domestic  missions." 

The  orator's  bill  prayed  that  the  defendant  might  be  di- 
rected to  give  good  and  sufficient  security  for  the  fund  in  ques- 
tion and  the  interest  thereon,  or  that  the  defendant  might  be  di- 
rected to  pay  the  principal  of  the  fund  to  a  trustee  to  be  ap- 
pointed, and  to  pay  the  interest  accrued  and  unpaid  to  the  ora- 
tor. 

The  defendant  in  his  answer  averred  that  he  was  ready  and 
willing  to  release  and  convey  to  the  orator  the  real  estate  con- 
veyed to  him  by  his  father  as  stated  in  the  opinion,  but  denied 
any  personal  liability  to  the  orator. 

The  decree  of  the  Court  of  Chancery  was  that  the  defendant 
pay  to  the  orator  the  interest  accrued  and  unpaid  with  costs  of 
suit,  and  that,  on  or  before  a  day  fixed,  t^e  defendant  execute 
and  deliver  to  the  orator  good  and  sufficient  security  for  the  pay- 
ment of  all  future  installments  of  interest,  with  leave  to  the  ora- 
tor to  apply  to  the  court  for  a  further  decree  if  such  security 
should  not  be  given  as  required. 

Joel  C.  Baker  for  the  orator. 
Henry  Z.  Clark  for  the  defendant. 

Start,  J.  Elizabeth  Dunning  died  on  the  3rd  day  of  Feb- 
ruary, 1845,  leaving  a  will,  by  which,  after  making  provisions  for 
the  payment  of  debts,  funeral  expenses  and  the  charges  of  admin- 
istration, she  gave  her  estate  to  the  orator,  and  provided  that  the 
same  should  be  placed  in  the  hands  of  James  and  Amasa  W.  Flagg 
and  so  remain  as  long  as  they,  or  their  heirs,  should  pay  the  in- 
terest annually  to  the  orator  and  furnish  good  and  sufficient 
security  therefor.  The  administration  of  the  estate  was  commit- 
ted to  James  Flagg,  the  executor  named  in  the  will ;  and,  on  the 
5th  day  of  November,  1845,  he  settled  his  account  with  the  Pro- 
bate Court  and,  after  paying  the  debts,  funeral  and  administration 
expenses,  there  remained  in  his  hands  to  be  decreed  to  the  orator. 
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as  prodded  in  the  will,  the  sum  of  $1214.94.  Amasa  W.  Flagg 
did  not  accept  the  tmst  and  never  received  any  of  the  sum  so 
found  in  the  hands  of  the  executor  or  paid  any  interest  thereon. 
James  Flagg,  the  executor,  retained  the  sum  found  in  his  hands  as 
executor  and,  for  nearly  twenty  years,  annually  paid  the  interest 
thereon  to  the  orator  for  the  purpose  specified  in  the  will.  On 
the  27th  day  of  December,  1870,  James  Flagg,  by  his  deed  contain- 
ing the  usual  covenants  of  warranty,  conveyed  to  his  son,  the  de- 
fendant, a  piece  of  land  supposed  to  contain  about  two  hundred 
acres,  subject  however  to  a  provision  in  said  deed  as  follows : 
^  Provided  nevertheless  that  it  is  understood  that  said  James  Flagg 
is  to  have  the  use  of  the  above  described  farm  during  his  natural 
life,  and  he  is  to  pay  the  interest  due  the  Congregational  Society 
from  the  Elizabeth  Dunning  fund  so  long  as  he  lives,  and,  at  his 
decease,  the  said  Charles  L.  Flagg  shall  obligate  himself  to  assume 
the  same  debt,  then  this  deed  shall  be  good  and  valid,  otherwise 
to  become  void."  On  the  27th  day  of  February,  1872,  said  James 
Flaggy  for  the  expressed  consideration  of  one  dollar,  executed 
and  delivered  to  the  defendant  a  quit-claim  deed  of  the  land  con- 
veyed by  the  conditional  deed.  The  land  so  conveyed  to  the  de- 
fendant was  worth,  at  the  time  it  was  conveyed,  from  twenty-five 
hundred  to  three  thousand  dollars,  and  is  now  worth  from  eight 
to  ten  hundred  dollars.  The  defendant  did  not  pay  any  money 
in  consideration  of  said  conveyance,  nor  did  he  agree  to  do  so, 
except  as  herein  stated.  At  the  time  of  the  conveyance,  James 
Flagg  had  no  other  property,  except  a  small  amount  of  personal 
property  which  he  transferred  to  the  defendant  at  the  time  the 
land  was  deeded,  as  a  part  of  the  same  transaction.  The  defend- 
ant went  into  the  possession  of  the  land  and  made  some  payments 
of  interest  to  the  orator  prior  to  James  Flagg's  death,  which 
occurred  on  the  1st  day  of  January,  1873 ;  and,  since  the  death 
of  James  Flagg,  the  defendant  has  continued,  and  is  now,  in  the 
possession,  use  and  enjoyment  of  the  farm  and  has  paid  the  in- 
terest on  said  fund  to  the  orator  to  the  1st  day  of  April,  1895. 
Neither  James  Flagg  nor  the  defendant  have  given  any  security 
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for  the  payment  of  the  interest  on  the  trust  f and,  unless  the  oon- 
ditional  deed  is  such  security,  and  no  interest  has  been  paid  since 
April  1, 1895.  The  parties  have  had  talk  about  the  defendant's  giv- 
ing security  for  the  payment  of  the  interest,  the  orator  requesting 
him  to  execute  a  mortgage  of  the  land  so  conveyed  and  of  other 
lands  owned  by  the  defendant.  This  the  defendant  declined  to 
do,  but  offered  to  deed  to  the  orator  the  land  so  conveyed ;  this 
offer  was  declined  by  the  orator.  The  defendant  alao  offered  to 
pay  the  orator  rent  on  the  land  at  the  rate  of  seventy-two  dollars 
per  annum,  but  this  offer  was  declined  by  the  orator  for  the  rea- 
son that  the  defendant  insisted  that  the  money  offered  should  be 
paid,  if  paid,  as  rent  instead  of  interest  on  the  fund. 

The  trust  fund  was,  at  the  time  of  the  conveyance,  in  the 
hands  of  James  Flagg ;  and  he  was  under  a  duty  to  give  the 
security  required  by  the  will  and  pay  the  interest  annually  to  the 
orator,  or  pay  over  the  principal,  and  was  liable,  at  any  time,  to 
be  called  upon  to  do  so.  While  he  was  thus  liable,  in  consider- 
ation of  the  defendant's  undertaking  to  assume  and  discharge 
this  liability,  he  conveyed  all  his  property  to  the  defendant,  the 
deed  by  which  the  property  was  conveyed  containing  a  provision 
that  the  defendant  should  obligate  himself  to  assume  this  debt. 
"So  particular  form  of  words  was  necessary  to  create  a  personal 
liability  on  the  part  of  the  defendant;  the  words  in  the  deed  im- 
port the  assumption  of  such  a  liability.  The  defendant,  by  accept- 
ing the  deed  and,  under  it,  appropriating  the  property  to  his  use, 
became  personally  liable  for  the  discharge  of  the  obligation  then 
resting  upon  his  father ;  and  the  orator,  in  equity,  may  enforce 
this  personal  obligation  for  its  benefit.  Davis  v.  Hvletty  58  Yt. 
90 ;  Hodgea  v.  Phel/p%^  65  Vt.  303.  But  the  defendant  cannot 
be  compelled  to  give  security.  It  was  optional  with  his  father 
to  give  security  and  pay  the  interest  annually  to  the  orator,  or 
pay  the  principal  to  the  orator;  and  the  obligations  assumed 
by  the  defendant  were  only  those  that  his  father  was  under  at  the 
time  of  the  conveyance.  The  bequest  is  to  the  orator.  The  prin- 
cipal is  to  be  kept  as  a  permanent  fund  and  the  income  used  by 
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the  orator.  The  principal  was  to  be  placed  in  the  hands  of  James 
and  Amasa  W.  Flagg  and  there  remain  only  so  long  as  they,  or 
their  heirs,  should  annually  pay  the  interest  thereon  and  keep 
the  security  good.  This  direction  only  provided  for  an  investment 
of  the  fund  while  the  security  was  kept  good  and  the  interest 
AQDually  paid  to  the  orator ;  and,  when  the  defendant  ceased  to 
pay  interest  and  neglected  to  give  security,  the  principal  and  un- 
paid interest  became  due  and  payable  to  the  orator.  The  orator 
18  incorporated  and  capable  of  receiving  and  holding  the  estate 
for  the  purposes  provided  in  the  will,  and  is  entitled  to  a  decree 
for  the  sum  of  $1214.94,  with  annual  interest  thereon  from  April 
1895.  Neither  party  having  entirely  prevailed  on  appeal,  no 
eoets  are  awarded  in  this  court. 

Decree  reversed  and  oattse  remanded. 


State  v.  Intoxioating  Liquob,  Boyal  Adams,  Claimant. 

May  Term,  1899. 
Present :    Bowxll,  Tyueb,  Mxtmbon,  Start,  Thompson  and  Watson,  JJ. 

Opinion  filed  April  26,  1900. 

ItOoxicaiing  liquor— Res  judicak^^Ajk  acquittal  of  a  respondent  Id  a  prosecu- 
tion for  keeping  certain  liquors  with  unlawful  intent  is  conclusive  in 
f&YOT  of  the  same  person  as  claimant  in  a  proceeding  looking  to  the 
forfeiture  of  the  same  liquors  on  the' ground  that  they  were  kept  with 
unlawful  intent,  if  the  intent  in  both  proceedings  is  referable  to  the 
same  time,  and  his  ownership  and  custody  of  the  liquors  at  that  time 
are  found. 

Judgment  in  a  criminal  case  as  evidence  in  a  civU  proceeding — While  the  rules 
goyeming  the  admissibility  of  judgments  will  ordinarily  prevent  the 
use,  in  a  civil  proceeding,  of  a  judgment  previously  rendered  in  a  crim- 
inal case,  the  mere  fact  that  the  one  proceeding  is  civil,  and  that  the 
other  was  criminal,  does  not  render  the  doctrine  of  res  judicata  inappli- 
cable. 
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Same— Proceeding  in  rem  is  inter  partes  as  to  claimant — ^Thoagh  a  prooeeding 
for  the  forfeiture  of  liquor  is,  in  its  nature,  in  rem,  when  one  comes  in 
as  a  claimant,  it  is,  as  to  him,  a  proceeding  inter  partes,  and  he  is  en- 
titled to  the  benefit  of  a  previous  adjudication  of  the  same  question  in  a 
proceeding  between  himself  and  the  State. 

Mutuality  of  right — In  respect  to  the  use  in  a  civil  case,  to  which  the  State 
and  a  claimant  are  parties,  of  a  judgment  obtained  in  a  criminal  case 
between  the  State  and  the  claimant  as  respondent,  no  reason  is  seen 
why  there  is  not  mutuality  of  right  between  the  State  and  the  claimant. 

Proobbding  fob  oondbmnatiok  of  certain  liquors  taken  from 
the  possession  of  the  claimant  npon  search  and  seizure  proceed- 
ings in  November,  1898.  Trial  by  Court,  Windsor  County, 
December  Term,  1898,  Taftj  J.,  presiding.  Judgment  that  the 
liquors  be  forfeited  and  that  the  claimant  pay  the  costs  of  the 
proceeding.    The  claimant  excepted. 

J.  G.  Sargenty  State's  Attorney,  for  the  State. 
WiUiam  K  Johnson  for  the  claimant. 

MuNSON,  J.  This  is  a  proceeding  for  the  condemnation  of 
certain  liquors  found  in  the  possession  of  the  claimant.  On  trial, 
the  claimant  offered  a  certified  copy  of  the  record  of  his  acquittal 
on  a  charge  of  keeping  with  unlawful  intent,  and  in  connection 
therewith,  evidence  that  both  proceedings  related  to  the  same 
liquor.  The  court  found  that  the  liquors  sought  to  be  condemned 
were  the  property  of  the  claimant  and  the  same  as  those  involved 
in  the  prior  adjudication,  but  excluded  the  record  of  the  judg- 
ment as  immaterial. 

It  appears  then  to  have  been  judicially  ascertained,  in  a 
proceeding  between  the  State  and  this  claimant  as  a  respondent, 
that  these  liquors  were  not  kept  with  an  intent  to  dispose  of  them 
unlawfully,  and  if  that  fact  were  shown  in  this  proceeding,  it 
would  be  conclusive  against  the  right  of  condemnation.  It  is 
apparent  that  a  finding  as  to  intent  upon  one  day  would  not  be 
conclusive  as  to  the  intent  upon  some  other  day ;  but  counsel 
treat  both  these  proceedings  as  referable  to  the  same  date,  and 
we  take  that  to  be  the  meaning  of  the  exceptions. 
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It  is  said  that  this  proceeding  is  civil  and  not  criminal  in  its 
nature,  and  that  a  judgment  in  a  criminal  case  cannot  be  nsed  in 
a  ci?il  action  as  proof  of  the  facts  determined.  Undonbtedly  the 
rules  gOYerning  the  admissibility  of  judgments  will  ordinarily 
prevent  this  nse,  but  the  mere  fact  that  one  proceeding  is  civil 
and  the  other  criminal  does  not  render  the  doctrine  of  resjtulioata 
inapplicable. 

But  it  is  said  that  the  doctrine  is  applicable  only  where  the 
parties  are  the  same,  and  that  the  parties  to  the  record  offered 
and  the  parties  to  this  proceeding  are  not  the  same.  It  is  true 
that  this  is  in  its  nature  a  proceeding  in  rem  ;  but  when  one  comes 
in  as  a  claimant  it  is,  as  to  him,  a  proceeding  inter parteSy  and  he 
is  entitled  to  the  benefit  of  a  previous  adjudication  of  the  question 
in  a  proceeding  between  himself  and  the  State.  Coffey  v.  United 
States^  116  TJ.  S.  436 :  Book  29  Law.  Ed.  684. 

It  is  objected  further,  however,  that  there  must  be  mutuality 
of  right,  and  that  if  the  judgment  rendered  had  been  in  favor  of 
the  State  it  could  not  have  been  produced  against  the  claimant. 
We  see  no  reason  why  it  could  not.  The  proceeding  was  one  in 
which  the  respondent  was  entitled  to  a  jury,  and  to  testify  in  his 
own  behalf,  and  to  have  the  fact  ascertained  beyond  a  reasonable 
donbt.  He  could  have  been  entitled  to  no  greater  safe-guards 
npoD  an  inquiry  in  this  pi^ceeding. 

Jvdgmeni  reversed  and  cause  remanded. 


Joseph  Tattbb  v.  Pitkin  &  Millbb. 

May  Term,  1900. 

Present :  Tapt,  C.  J.,  Bowbll,  Tylsb,  Munson,  Start,  Thompson  and 

Watson,  JJ. 

Opinion  filed  May  11, 1900. 

7^m«  of  returning  precept  to  be  shown  by  return — ^The  time  when  an  execution 
is  retnmed  into  the  office  of  the  clerk  of  the  convt  from  which  it  issaed 
is  one  of  the  things  required  to  be  shown  by  the  return  itself. 
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ROum  not  to  he  coUateraUy  attacked — ^The  time  of  the  return,  as  shown  by  the 
return  itself,  cannot  be  contradicted  except  in  a  direct  proceeding  to 
vacate  or  annul  the  return. 

Scire  facicu — Betum  on  execution  conclusive — In  an  action  of  scire  facias  against 
bail,  to  maintain  which  it  is  necessary  to  show  a  return  of  non  est 
inventus  on  an  execution  against  the  principal  within  the  time  fixed  by 
law.  the  return  of  the  officer  is,  in  the  absence  of  fraud,  conclusiye  as  to 
the  time  when  the  return  was  made. 

SoisB  FACIAS  brought  by  the  plaintiff  against  the  defendants 
on  their  liability  as  bail  in  an  action  of  tort  in  which  the  plaintifi 
recovered  final  judgment  in  the  Supreme  Court  for  Washington 
County,  against  one  Omer  Miller  and  took  out  execution  thereon. 
This  action  was  brought  to  the  Supreme  Court  for  Washington 
County  and  was  heard  on  the  report  of  a  referee  appointed  to 
find  and  report  the  facts. 

Before  the  referee  the  plaintiff  introduced  in  evidence  the 
officer's  return' of  his  doings  as  endorsed  on  the  execution,  and 
relied  upon  that  to  show  that  the  execution  was  returned  Janu- 
ary 12,  1889,  the  day  named  in  the  return  itself. 

The  defendant  introduced  and  relied  upon  the  evidence  of 
M.  E.  Smilie,  clerk  of  said  court,  who  testified  that  the  execution 
was  in  fact  returned  January  28, 1889,  and  not  before,  referring 
for  the  exact  date  to  a  minute  or  filing  stamped  by  him  as  clerk 
upon  the  back  of  the  execution. 

The  evidence  was  received  subject  to  objection  and  the 
referee  reported  that  if  the  evidence  of  the  clerk  was  admissible 
he  found  that  the  execution  was  returned  on  the  day  named  in 
his  testimony,  otherwise  that  it  was  returned  on  the  day  recited 
in  the  return  itself. 

Both  parties  filed  exceptions  to  the  report  of  the  referee. 

J.  G.  Wing  for  the  plaintiff. 

DUUngharriy  Huse  &  Rowland  for  the  defendants. 

Start,  J.  The  action  is  scire  fadds.  The  plaintiff  seeks 
to  charge  the  defendants  as  bail  for  the  amount  of  a  judgment 
of  this  court  in  an  action  of  tort  against  one  Omer  Miller;  and 
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the  ifisne  is,  did  the  plaintiff  cause  a  legal  return  of  nan  est  in- 
vmUtu  to  be  made  on  the  execution  within  sixty  days  from  the 
time  of  rendering  final  judgment. 

At  the  time  the  judgment  was  rendered,  R.  L.,  sec.  1538, 
was  in  force,  which  provides  that  no  execution  shall  issue  on  a 
judgment  of  the  Supreme  or  County  Court  until  twenty- four 
hours  after  the  rising  of  the  court,  unless  by  special  permission. 
R,  L,  sec.  1545,  provides  that  the  day  on  which  the  plaintiff  is 
first  by  law,  without  leave  of  court,  entitled  to  an  execution  on  a 
jndgment  rendered  in  his  favor,  shall  be  deemed  the  time  of 
rendering  such  judgment  so  far  as  relates  to  holding  property 
attached  on  mesne  process,  and  the  charging  of  a  person  as  bail 
for  delivering  up  the  body  of  the  principal.  It  does  not  appear 
that  special  permission  was  given  for  the  issuing  of  an  execution, 
and,  under  these  statutes,  the  day  following  the  adjournment  of 
the  court  must  be  regarded  as  the  day  on  which  final  judgment 
was  rendered.  The  return  upon  the  execution  shows  that  the 
execution  was  returned  to  this  court  on  the  12th  day  of  January, 
1889.  If  this  is  conclusive,  the  issue  is  found  by  the  referee  in 
favor  of  the  plaintiff. 

The  deputy  sheriff  to  whom  the  execution  was  delivered 
was  lawfully  commanded  to  make  due  return,  with  his  doings 
thereon,  within  sixty  days.  K.  L.,  sec.  1538.  It  was  his  duty 
to  serve  it  according  to  its  direction.  R.  L.,  sees.  2577, 856.  This 
required  him  to  make  a  return  of  his  doings.  One  of  the  things 
he  was  required  to  do  was  to  return  the  execution  into  court 
within  sixty  days  from  its  date,  and,  if  he  did  so  return  it,  it  was 
his  daty  to  show  this  fact  by  his  return.  In  stating  that  he  re- 
turDed  the  execution  on  the  12th  day  of  January,  1889,  he  was 
doing  what  the  precept  required  him  to  do  ;  and  this  statement 
is  a  part  of  the  return  he  was  required  to  make.  Gilson  v. 
Parkhurst,  53  Vt.  384.  It  being  the  duty  of  the  officer  to  show 
by  his  return  the  time  when  he  returned  the  execution  into  the 

office  of  the  clerk  of  the  court  from  which  it  issued,  the  case 

17 
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f  allB  within  the  general  role  that  an  officer's  return,  as  between 
the  parties  to  a  suit  and  their  privies,  imports  absolute  verity  and 
cannot  be  contradicted,  except  in  a  direct  proceeding  to  vacate 
or  annul  it.  Encyclopsddia  of  Pleading  and  Practice,  vol.  18, 
966 ;  JSiutman  v.  OurtiSj  4  Vt  «16 ;  Bank  v.  Downer,  29  Vt. 
832  ;  Swift  v.  CM,  10  Vt.  282  ;  OUson  v.  Pwhhurat,  53  Vt. 
884 ;  Sa/wyer  v.  Ha/rmon^  136  Mass.  414.  At  the  time  the  de- 
fendants became  bail  for  the  appearance  of  Miller,  and  at  the 
time  the  judgment  was  rendered  and  the  execution  issued,  our 
statute,  B.  L.,  sees.  1470,  1471,  made  a  return  otnan  est  inventiu 
within  sixty  days  from  the  time  of  rendering  final  judgment  the 
foundation  for  aeire  facias  against  bdil ;  and,  in  such  action,  the 
return  of  the  officer  is,  in  the  absence  of  fraud,  conclusive. 
American  and  English  Encyclopsedia  of  Law,  2  ed.  vol.  8, 623  ; 
Wmchel  V.  StiU%,  16  Mass.  230 ;  Gozvm  v.  Waltw,  55  N.  Y. 
304  ;  Parkhurat  v.  JHumnery  23  Vt.  541  ;  MoU  v.  ffas&n,  37 
Vt.  213  ;  Chamberlain  v.  Godfrey^  34  Vt.  383  ;  McArikv/r  ▼. 
PMse,  46  Barb.  423 ;  Bradley  v.  Bishop,  7  Wend.  353. 

After  this  opinion  was  written,  and  before  it  was  announced, 
the  defendants  surrendered  the  principal  into  court,  paid  the 
costs  and  were  discharged. 


E.  G.  AND  S.  C.  Qbbbnb  i;.  Jambs  McDonald,  E.  A.  Sowlbs 

and  O.  A.  Bubton. 

May  Term,  1900. 
Present :  Taff,  C  J.,  Bowbll,  Ttlkb,  Stabt,  Thompson  and  Watbok»  J  J. 

Opinion  filed  May  16, 1900. 

Appeal  from  chancery  decree— Acts  1898^  No,  95,  $ee.  6  and  V.  S,  981 — See 
opinion. 

Chanobbt.     Heard  at  the  September  Term,  1899,  Franklin 
County,  before  Mtmaon^  Chancellor.    Decree  for  the  orators. 
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The  decree  was  filed  Janaary  16, 1900,  and  a  motion  for  an  ap- 
peal was  filed  on  behalf  of  the  defendants,  February  10, 1900. 

The  allowance  of  the  appeal  was  filed  April  16, 1900. 

In  the  Supreme  Oourt  the  orators  moved  to  dismiss  the  ap- 
peal. 

Alfred  A.  Sail  for  the  orators. 

K  A.  Bowles  for  the  defendants. 

Feb  Otjbiam.  A  motion  for  an  appeal  from  a  vacation  de- 
cree must  be  filed  within  twenty  days  from  the  time  the  decretal 
order  is  filed  with  the  clerk,  sec.  6,  ITo.  35,  Acts  1898,  and^at 
the  term  in  which  the  decree  is  made.   Sec.  981,  Y.  S. 

Case  dismissed. 


Amklia  E.  Dayis,  Admsx.  v.  John  O.  Oabpbntbb. 

May  Term,  1900. 
Present :  Tait,  C.  J.,  Rowxll,  Tylkb,  Munbon,  Thomfsok  Ain>  Watson,  JJ. 

Opinion  filed  May  23,  1900. 

^nrwoal  of  ootiofw — AeHon  for  seductUm — An  action  brought  by  a  lather  for 
the  seduction  of  his  minor  daughter  does  not  survive  at  common  law 
nor  by  statute. 

I>^mtUmr—**Peno7idl  ettat^*  as  used  in  V.  S.  gi4S—The  right  of  a  father  to 
the  services  of  his  daughter  is  not  personal  estate  within  the  meaning 
ol  V.  8.  2446.  The  phrase  "personal  estate  **  as  used  in  that  section 
has  reference  to  specific  personal  property. 

AonoK  ON  THB  CASS  brought  by  Kichard  I.  Davis  for  the 
sieged  sedoction  of  his  minor  daughter.  Bennington  County. 
At  the  June  Term^  1899,  the  death  of  the  plaintiff  was  suggested, 
ftnd  subsequently  the  administratrix  of  his  estate  entered  to  pros- 
dcnte.    At  the  December  Term,  1899,  a  hearing  was  had  on  a 
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motion  to  diemiss,  Starts  J.,  presiding.    The  motion  was  sustained 
and  the  action  dismissed.    The  plaintiff  excepted. 

Charles  S.  Chase  for  the  plaintiff. 

O,  E,  Butterfidd  for  the  defendant. 

Taft,  C.  J.  This  snit  was  brought  by  Eichard  Davis  for 
the  alleged  seduction  of  his  minor  daughter.  After  entry  in 
court,  the  death  of  the  plaintiff  was  suggested,  the  administratrix 
of  his  estate  entered  to  prosecute  and  the  cause  was  heard  on  the 
defendant's  motion  to  dismiss,  for  that  the  cause  of  action  doea 
not  survive.  The  action  does  not  survive  at  common  law,  nor 
by  our  statute  unless  it  is  within  that  clause  of  sec.  2446,  Y.  S., 
which  provides  that  "actions  of  *  *  *  trespass  on  the  ease 
for  damages  done  to  *  *  *  personal  estate  shall  survive." 
Although  a  father  is  entitled  to  the  services  of  his  minor  daugh- 
ter it  cannot  be  said  his  right  thereto  is  what  is  meant  by  the 
term  personal  estate,  as  used  in  the-section  of  the  statute  referred 
to.  The  term  has  reference  to  specific  personal  property.  The 
court  below  dismissed  the  action  and  its 
Judgment  is  a^rmed. 


Statb    V,  James  Dohnbt. 
May  Term,  1899. 

Present :    Taft,  C.  J.,  Rowsll,  Ttlkr,  Munbon,  Stabt,  Thompson  and 

Watson,  JJ. 

Opinion  filed  April  28,  1900. 

Qrimiwd  law — Breaking  from  village  loch-up^-  V.  S.  5094 — Breaking  from  a 
village  lock-up  is  an  offense  under  V.  8.  5094  which  relates  to  the 
breaking  of ''  a  jail  or  other  place  in  which  a  person  is  confined  by 
authority  of  the  State." 
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Aiin«— Thai  the  efltabliBhment  of  the  village  lock-up  was  later  than  the  orig- 
inal enactment  of  the  statute  is  immaterial,  for  there  is  nothing  in  the 
porpoee  or  language  of  the  statute  that  justifies  its  limitation  to  places 
of  confinement  already  established. 

SBin«— There  is  no  such  lack  of  substantial  similarity  between  the  Tillage 
lock-up  and  the  places  of  confinement  known  to  the  law  when  the 
statute  was  originally  enacted  as  preyents  the  application  of  the  statute 
to  the  Tillage  lock-up. 

8ame-^Re-enactmerU  of  itahUe — ^If  the  statute  as  originally  enacted  were  not 
applicable,  it  would  be  necessary  to  consider  the  e^ct  of  its  re-enact- 
ment since  the  village  lock-up  was  established. 

F.  8, 4481 — Person  arrested  as  irUoxuxUed  may  be  detained  in  lock-up—By  V. 
6.  4481  one  arrested  as  an  intoxicated  i)erson  may  be  detained  in  any 
place  within  the  county,  and  the  general  provision  for  commitment  to 
the  lock-up,  by  officers  and  other  persons  having  certain  process,  can- 
not be  held  to  exclude  the  lock-up  from  use  as  a  place  for  the  detention 
of  persons  arrested  as  intoxicated.  If  a  person  so  arrested  is  detained 
in  a  village  lock-up,  he  is  detained  in  a  place  of  confinement  to  which 
the  provisions  of  V .  S.  6094  are  applicable. 

iKDioncsNT  for  breaking  from  a  lock-up  in  the  Village  of 
Northfield.  The  respondent  filed  a  general  demnrrer.  Demurrer 
overruled  jpro  farma  and  without  hearing,  and  indictment  ad- 
judged sufficient,  Washington  County,  March  Term,  1899, 
Thompsony  J.,  presiding.  The  respondent  excepted,  and  the 
cause  was  passed  to  the  Supreme  Court  before  final  judgment. 

Richard  A,  Hoary  State's  Attorney,  for  the  State. 

Frank  Phmdey  for  the  respondent. 

MuNBON,  J.  The  respondent  was  arrested  as  an  intoxicated 
person  under  V.  S.  4481,  and  placed  in  the  lock-up  of  the  Village 
of  Northfield  to  be  detained  until  capable  of  testifying.  The  in- 
dictment is  for  breaking  from  this  place  of  confinement  while 
under  such  detention.  It  is  claimed  in  support  of  the  demurrer 
that  a  Tillage  lock-up  is  not  a  place  of  confinement  for  the  break- 
ing of  which  the  statute  imposes  a  penalty,  and  that  eyen  if  it 
be  BO  regarded,  there  can  be  no  lawful  confinement  therein  except 
upon  process. 


^62  STATE  V,   DOHNXT.  [72 

The  offenses  pnnisbable  under  Y.  S.  5094  relate  to  the 
breaking  of  '^a  jail  or  other  place  in  which  a  person  is  confined 
by  authority  of  the  State."  This  section  dates  from  the  laws  of 
1787,  while  the  village  lock-up  was  first  authorized  by  No.  48, 
Acts  of  1866 ;  and  counsel  suggest  that  the  lock-up  cannot  be 
considered  within  the  provision,  because  of  its  later  date  and  its 
lack  of  similarity  to  any  place  of  confinement  in  existence  when 
the  provision  was  enacted.  This  argument  ignores  the  re-enact- 
ment of  the  statute  of  1787  in  revisions  subsequent  to  the  act  of 
1866 ;  but  it  is  not  necessary  to  consider  the  effect  of  this  re^n- 
actment,  for  the  argument  is  not  sustained  by  the  rules  of  con- 
struction relied  upon.  The  later  origin  of  the  lock-up  is  imma- 
terial, for  there  is  nothing  in  the  purpose  or  language  of  the 
earlier  statute  that  justifies  a  limitation  of  its  effect  to  institutions 
already  established.  The  dissimilarity  referred  to  is  not  specified, 
but  there  is  clearly  none  that  can  avail  the  respondent.  In  the 
early  statutes  the  clause  read,  ^^any  jail,  or  place  of  confinement, 
in  which  any  person  is  confined,  *  *  *."  Giving  our  present 
statute  the  construction  most  favorable  to  the  respondent,  it  relates 
to  every  jail  or  other  place  established  for  the  confinement  of  per- 
sons apprehended  by  the  State.  The  description  given  determines 
in  what  respect  the  other  place  must  be  like  the  one  specifically 
mentioned,  and  precludes  the  application  of  any  technical  re- 
quirement. Any  place  then  existing  or  subsequently  created 
for  the  purpose  named  is  within  the  scope  of  the  section. 

The  Act  of  1866  authorized  village  lock-ups  for  the  confine- 
ment of  persons  under  arrest,  without  mention  of  process.  Sec- 
tion 3,  No.  63,  Acts  of  1874,  authorized  commitments  thereto  by 
officers  or  other  persons  having  certain  process.  Respondent's 
counsel  argues  from  this  that  there  can  be  no  lawful  detention 
in  a  village  lock-up  without  process.  We  think  this  conclusion 
is  unwarranted.  Section  22,  No.  24,  Acts  of  1862,  now  V.  S. 
4481,  provides  that  one  arrested  as  an  intoxicated  person  may  be 
detained  "in  any  place  within  the  county."  This  provision  looks 
to  the  convenient  and  safe  detention  of  intoxicated  persons  with- 


Yt]  KILPATBIOK  V.   GBAKD  TBUlfK   RAILWAY   00.  268 

oat  regard  to  the  character  of  the  place  or  the  ordinary  require- 
ments of  commitment,  and  it  cannot  well  be  held  that  the  general 
proviflion  relating  to  commitments  in  the  lock-up  was  intended  to 
restrict  this  comprehensive  authority,  and  exclude  from  use  the 
places  beet  adapted  to  meet  the  purpose  of  the  law.  An  intoxicated 
person  may  be  detained  in  any  place,  and  if  detained  in  a  village 
lock-np  he  is  clearly  in  a  place  of  confinement  to  which  the  pro- 
Tisions  of  Y.  S.  5094  are  applicable. 

Judgment  affirmed  and  ca/uee  remanded. 


GORNSLIVS  KXLPATBIOK  V.  GrAKD  TrUNK  RaILWAT  Oo. 

January  Term,  1900« 
Present:  Taft,  C.  J.,  Rowxll,  Ttlxb,  Mumson,  Start  and  Watson,  JJ. 

Opinion  filed  March  12,  1900. 

(kmJtnbuUiry  negligence — Defendants  neglect  ofsUOviory  dttty— The  rule  that 
oontributory  negligence  will  defeat  recovery  applies  whether  the  negli- 
gence of  the  defendant  lies  in  the  disregard  of  a  duty  imposed  by  the 
common  law  or  by  statute. 

Scane-^3S86  and  SS87—ln  an  action  under  V.  S.  3887,  brought  against  a  rail- 
road company  by  one  of  ittf  employees  for  injuries  alleged  to  have  re- 
sulted from  the  use  on  one  of  the  company's  cars  of  a  side  ladder,  and 
of  no  other,  in  disregard  of  V.  S.  3886,  contributory  negligence  on  the 
part  of  the  plaintiff  will  defeat  recovery. 

Ikei8ion$  reviewedr^Negligence  of  plaintiff  remote— The  decisions  in  this  State  i 

under  similar  or  analogous  statutes  are  consistent  with  the  rule  here  | 

applied.    The  cases  in  which  it  had  been   held  that  a  plaintiff  might  | 

recover,  notwithstanding  negligence  on  his  part,  may  well  be  put  upon 
the  ground  that  the  plaintifPs  negligence  was  remote. 

When  negligence  ie  a  quetUon  of  law — When  the  standard  of  negligence  is 
not  prescribed,  the  question  of  negligence  becomes  one  of  law  if  the 
facts  and  circumstances  in  evidence  are  so  decisive,  one  way  or  the 
other,  as  to  leave  no  room  for  reasonable  doubt  or  opx>osing  inferences. 
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The  case— In  this  case  the  plaintiff,  who  was  injured  while  attempting  to 
board  a  moving  freight  train  by  means  of  a  side  ladder  upon  one  of  its 
cars,  was,  in  view  of  the  evidence  reviewed  in  the  opinion,  guilty  of 
contributory  negligence,  as  matter  of  law,  under  the  foregoing  rule* 

Oass  to  recover  for  injuries  alleged  to  have  been  sustained 
by  the  plaintiff,  by  reason  of  the  fact  that  one  of  the  defendant's 
cars,  with  which  tlie  plaintiff  had  to  do  as  an  employee  of  the  de* 
fendant,  was  equipped  with  side  ladders.  Plea,  the  general  ia- 
sue.  Trial  by  jury,  Orleans  County,  September  Term,  1899^ 
TTumpsofiy  J.,  presiding.  Verdict  and  judgment  for  the  plain- 
tiff.   The  defendant  excepted. 

At  the  close  of  the  evidence  the  defendant  moved  the  court 
to  direct  a  verdict  in  its  favor.    This  motion  was  overruled. 

The  court  instructed  the  jury  that  the  effect  of  V.  S.  8886 
and  3887  was  to  exempt  the  plaintiff  from  the  risks  of  his  em- 
ployment arising  from  the  use  of  a  ladder  on  the  side  of  the  car 
iu  question. 

The  court  submitted  the  case  to  the  jury  with  instructions 
to  find  a  general  verdict  without  reference  to  the  question  of 
contributory  negligence. 

A.  special  verdict  was  taken  on  the  question :  ^^  Did  the  neg- 
ligence of  the  plaintiff  contribute  to  the  accident  causing  his  in- 
jury?"   To  this  question  the  jury  answered,  "  No." 

Yov/ng  <6  Toung  and  £.  A.  Cook  for  the  plaintiff. 

C.  A.  Sight  and  Z  Z.  Sight  and  Gharnberlin  A  Rich  for 
the  defendant. 

Taft,  C.J.  I.  The  injury  to  the  plaintiff  was  caused  by  his 
attempting  to  board  a  moving  freight  train  by  means  of  a  ladder 
placed  upon  the  side  of  a  car.  V.  S.  sec.  3886  reads  as  follows, — 
"  No  railroad  company  shall  run  cars  of  its  own  with  ladders  or 
steps  to  the  top  of  the  same,  on  the  sides  of  its  cars,  but  said  lad- 
ders or  steps  shall  be  on  the  ends  or  inside  of  the  cars."  Section 
8887  provides  that  a  railroad  corporation,  not  complying  with  the 
requirements  of  sec.  3886,  shall  be  liable  for  the  damages  and 
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injurieB  to  *  ^  *  employees  on  its  roads,  resulting  from  such 
neglect.  By  force  of  the  statute,  the  defendant  is  liable  for  any 
injury  to  one  of  its  employees  resulting  from  its  neglect  in  not 
placing  a  ladder  or  steps  upon  the  end  or  inside  of  the  car.  The 
ear  in  question  was  one  belonging  to  the  defendant,  and  it  was 
its  duty,  which  it  failed  to  perform,  to  equip  it  as  provided  in 
the  section  referred  to.  The  plaintiff  therefore  is  entitled  to  re- 
eorer,  unless  barred  by  the  fact  that  he  assumed  the  obvious 
dangers  of  the  risk,  or,  is  chargeable  with  contributory  negligence. 

As  we  dispose  of  the  case  upon  the  question  of  contributory 
negligence  we  do  not  consider  whether  the  plaintiff  is  barred 
from  recovering  by  having  assumed  the  obvious  dangers  of  his 
employment. 

The  point  in  respect  to  the  special  finding  is  not  insisted 
upon  by  the  defendant. 

II.  Did  the  Court  err  in  ruling  that  the  question  of  con- 
tributory negligence  was  not  in  the  case  ? 

It  is  urged  by  the  plaintiff  that  the  case  is  analogous  to  one 
arising  under  Y.  S.,  sections  3871  and  3877  relating  to  cattle 
goards,  which  provide  that  a  corporation  owning  or  operating  a 
railroad  shall  construct  and  maintain  cattle  guards  at  all  farm  and 
ndlroad  crossings,  and  fences  along  the  right  of  way  sufficient  to 
prevent  cattle  and  animals  from  getting  on  the  railroad,  and 
making  the  corporation  liable  for  the  damages  done  by  its  agents 
or  engines  to  cattle,  horses  or  other  animals  thereon,  if  occasioned 
by  want  of  such  fences  and  cattle  guards. 

It  was  long  since  held  under  this  statute  that  a  railroad 
company  was  liable  when  a  horse,  which  was  killed,  was  an  estray, 
and  had  escaped  from  the  pasture  through  the  negligence  and 
earelessness  of  its  owner.  There  are  several  cases  in  the  late 
volumes  of  the  reports  which  hold  the  same  doctrine.  These 
cases  can  well  be  put  upon  the  ground  that  the  negligence  of  the 
plaintiff,  in  permitting  his  animals  to  escape,  stray  away,  and 
pass  upon  the  railroad  track,  was  remote  and  not  proximate.  If 
the  negligence  of  the  plaintiff  consisted  in  his  negligently  driving 
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cattle  upon  the  track,  at  the  time  of  the  accident,  it  might  well 
be  claimed  that  such  negligence  was  proximate,  not  remote,  and 
that  his  neglect  would  bar  a  recoyery. 

When  the  negligence  of  the  plaintiff  did  not  occur  at  the 
time  of  the  accident,  but  was  prior  thereto,  and  consisted  in  per- 
mitting his  animals  to  stray  away,  it  is  not  mutual  with  that  of 
the  defendant  and  was  not  one  of  the  proximate  causes  of  the 
accident,  for  in  the  use  of  the  words  ^'  proximate  cause",  negli- 
gence occurring  at  the  time  the  injury  happened,  is  meant. 

The  case  in  principle  is  analogous  to  the  one  which  formerly 
arose  under  the  provisions  of  our  early  statutes,  which  enacted 
that  ''  if  any  special  damage  shall  happen  to  any  person,  his  team, 
carriage  or  other  property,  by  means  of  the  insufficiency  or  want 
of  repairs  of  any  highway  or  bridge  in  any  town,  which  such 
town  is  liable  to  keep  in  repair,  the  person  sustaining  such  dam- 
age shall  have  the  right  to  recover  the  same,"  etc  In  these 
cases,  it  has  been  universally  held  that  if  the  plaintiff  is  guilty  of 
contributory  negligence,  as  one  of  the  proximate  causes  of  the 
accident,  if  his  negligence  contributes  to  his  injury  to  any  extent, 
he  is  not  entitled  to  recover.  But  in  such  highway  cases,  it  was 
held  that  when  the  plaintiff's  negligence  consisted  in  taking  a 
road  constructed  to  avoid  the  dangerous  place,  which  caused  the 
accident,  the  plaintiff  was  not  barred  from  a  recovery  for  the 
reason  that  his  negligence  was  remote,  not  proximate.  TampU- 
ton  V.  Mantpdiery  56  Vt.  328. 

The  question  of  proximate  and  remote  cause  arose  in  Davis 
V.  C.  V.  £.  Co.y  66  Vt.  290,  in  which  the  defendant  was  negli- 
gent in  not  forwarding  grain  in  its  elevators  at  Ogdensburg. 
The  elevators  burning  without  fault  on  the  part  of  the  forward- 
ers, the  defendant  was  adjudged  not  liable  for  that  the  fire  was 
the  proximate,  and  the  delay  to  forward  only  the  remote  cause 
of  the  damage. 

*^  That  a  person  guilty  of  contributory  negligence  should  not 
recover  even  when  the  injury  arises  from  neglect  to  observe  a 
statutory  duty  is  not  only  reasonable  but  clear  law,  for  in  such  a 


Vt]  JOLPkTBlOK  V.   GSAND  TBITNS.  BAILWAY  00.  267 

case  the  plaintiff  has  failed  to  estabUsh  the  proposition  on  which 
alone  he  is  entitled  to  recover  damages — that  the  injnry  hap- 
pened throngh  the  defendant's  negligence."  Seven  on  Keg. 
(2nd  ed.)  765. 

To  entitle  the  plaintiff  to  recover,  the  canse  of  the  injury 
most  be  the  negligence  of  the  defendant  and  that  only.  He  is 
entitled  to  no  relief  if  the  injuries  resulted  from  negligence  of 
his  own  combined  with  that  of  the  defendant.  The  rule  is  the 
same  whether  the  negligence  is  by  the  common  law  or  statutory. 
The  negligence  of  the  statutory  duty  may  involve  the  person 
goilty  thereof  in  penalties,  yet  the  law  will  not  allow  the  injured 
person  to  recover  because  he  himself  contributes  to  the  injury. 

m.  Should  the  question  of  contributory  negligence  have 
been  submitted  to  the  jury,  or  was  it  one  of  law  1  The  rule  with 
US  is :  ^'  When  the  standard  of  negligence  is  not  prescribed  and 
there  is  a  combination  of  facts  and  circumstances  relied  upon  to 
show  negligence,  the  question  becomes  one  of  law  only  when 
those  facts  and  circumstances  are  so  decisive  one  way  or  the 
other,  as  to  leave  no  reasonable  doubt  about  it, — no  room  for 
opposing  inferences.  This  is  clearly  shown  by  the  adjudged 
cases."  WbriMngian  v.  C.  V.  B.  Co.,  64  Vt.  107 ;  Magoon  v. 
Railroad  Oo.^  67  Yt.  177.  Can  it  be  said  in  this  case  that  the 
facts  and  circumstances  are  so  decisive  as  to  leave  no  reasonable 
doubt  about  it, — no  room  for  opposing  inferences  ?  The  plaintiff 
attempted  to  climb  upon  a  moving  car  in  a  train  which  was  run- 
ning faster,  as  he  says,  than  he  could  run, — moving  at  the  rate 
of  eight  or  nine  miles  an  hour.  It  was  in  the  evening,  dark, 
he  had  a  lantern  in  his  hand,  and  attempted  to  board  the  train 
by  getting  hold  of  the  ladder  and  passing  upon  it  to  the  top  of 
the  car.  In  his  first  attempt  he  failed,  tried  again,  and  was  in- 
jured before  he  could  pass  up  the  ladder  to  the  top  of  the  car. 
There  can  be  but  one  inference  from  the  testimony  in  the  case, 
and  that  is,  that  the  plaintiff  was  guilty  of  negligence,  in  attempt- 
mg,  in  the  night  time,  with  a  lantern    in  his  hand,  to  board  a 
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freight  train  running  as  rapidly  as  he  says  this  was, — ^that  it  must 
be  held  to  be  negligent  for  any  person  so  to  do. 

The  plaintiff  being  thus  negligent,  as  matter  of  law,  was  not 
entitled  to  recover,  and  the  ruling  of  the  court,  therefore,  that 
the  question  of  contributory  negligence  was  not  in  the  case  was 
error. 

Jvdgmeni  reversed  and  cause  renumded. 


Gbobgb  I.  Flbtohbb,  Exboutob  of  Sabah  a.  Flbtohbb,  v.  O. 

W.  Fletohbb's  Estatb. 

May  Term,  1900. 
Present :  Taft,  C.  J.,  Rowbll,  Tylbr,  Muhson,  Thompson  and  Watson,  JJ. 

Opinion  filed  May  23,  1900. 

Presumption  of  payment  from  lapse  of  time — ^No  presumption  of  payment  arises 
as  matter  of  law  from  the  lapse  of  so  short  a  time  as  ten  years. 

Proper  cross-examination — See  opinion. 

Pdiiionfor  new  trial — Remittitur — On  the  hearing  in  the  Supreme  Court  of 
a  petition  by  a  defendant  for  a  new  trial,  the  plaintiff  was  allowed  to 
enter  a  remittitur  of  the  amount  of  the  item  to  which  alone  the  evidence 
under  the  petition  related,  and  to  have  the  judgment  below  affirmed 
with  the  amount  of  damages  so  reduced. 

Costs — On  such  disposition  of  the  case  the  petition  for  a  new  trial  was  dis- 
missed with  costs  to  the  petitioner. 

Appbal  from  the  decision  of  commissioners  on  the  estate  of 
Ormond  W.  Fletcher  prosecuted  by  George  I.  Fletcher,  executor 
of  the  will  of  Sarah  A.  Fletcher.  The  declaration  was  in  assump- 
sit. The  general  issue,  payment,  and  other  pleas  were  filed. 
Trial  by  jury,  Windsor  County,  June  Term,  1899,  Start,  J.,  pre- 
siding:. Verdict  and  judgment  for  the  plaintiff.  The  defendant 
excepted. 
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The  action  was  brought  to  recover  $245,  claimed  to  have 
been  received  by  Ormond  W.  Fletcher,  as  bailee,  for  the  said 
Sarah  in  her  life-time,  and  $183.88  claimed  to  have  been  received 
by  him,  in  a  like  capacity,  after  her  death  for  the  executor  of  her 
estate.  The  verdict  and  judgment  were  for  the  amount  of  both 
soms  with  interest  from  October  1,  1898,  with  costs. 

The  witness  Herrick,  referred  to  in  the  opinion,  was  town 
treasurer  of  the  Town  of  Chester  during  a  time  in  which  it  was 
claimed  that  said  Ormond  W.  Fletcher  was  loaning  money  to 
that  town.     He  was  called  by  the  defendant. 

A  petition  for  a  new  trial  brought  by  the  defendant,  and 
based  on  the  ground  of  newly  discovered  evidence,  was  heard 
with  the  case  on  the  exceptions. 

The  newly  discovered  evidence  consisted  of  a  series  of  checks 
and  a  memorandum  making  up  the  sum  of  $245,  and  tending 
to  show  the  payment  to  the  said  Sarah  A.  Fletcher,  in  her  life 
time,  of  the  claim  of  $245,  included  in  the  entire  claim  sued  on. 

The  plaintiff  conceded  that  the  evidence  in  support  of  the 
defendant's  petition  indicated  the  payment  of  the  $245,  as  claimed 
by  the  defendant,  and  proffered  a  remittitur  of  that  sum. 

Hunion  <£  Stichney  for  the  plaintiff. 

OUbert  A.  Davis  and  George  A.  Weston  for  the  defendant. 

Taft,  C.  J.     Two  questions  are  raised  under  the  exceptions. 

I.  The  first  item  sought  to  be  recovered  was  less  than  ten 
years  old  and  the  court  were  requested  to  charge  that  payment 
might  be  presumed  from  lapse  of  time.  The  court  omitted  to  so 
charge.  If  a  presumption  of  payment  ever  arises  as  matter  of 
law  from  lapse  of  time,  it  never  does  in  so  short  a  period  as  ten 
years.  It  does  not  arise,  as  matter  of  law,  short  of  a  period  of 
twenty  years  ;  and  even  then  it  is  but  a  presumption,  subject  to 
be  removed  by  evidence.    The  request  was  properly  denied. 

II.  Herrick  testified  that  during  the  time  it  was  claimed 
Ormond  was  holding  Sarah's  money,  he  loaned  money  to  the 
town,thereby  rendering  it  improbable  thai  he  kept  her  money.  The 
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oroBS-examination  made  it  certain  that  the  tranBaction  was  a  loan, 
hj  showing  that  a  note  was  given  for  the  money  and  was  an  aid, 
instead  of  harmful,  to  the  defendant.  There  was  no  error  in 
permitting  the  cross-examination. 

The  petitionee  concedes  that  in  respect  to  the  item  of 
$245.00  included  in  the  judgment  a  new  trial  should  be  granted, 
and  proffers  a  remittitur  of  that  sum  from  the  judgment.  There 
is  no  testimony  in  support  of  the  petition  for  a  new  trial  in  re- 
spect to  the  sum  of  $183.88.  Therefore  if  a  remittitur  is  en- 
tered, judgment  may  be  affirmed  with  damages  of  $183.88  with 
interest  since  1  Oct.,  1898,  and  costs — and  ordered  certified  to 
the  Probate  Court. 

The  petition  for  a  new  trial  diemissedy  vnth  costs  to  the 
petitioner. 


Alsxandeb  Sabtwbll  v.  Albert  Sowlbs  and  Wiloah  Ladd. 

May  Term,  1899. 
Present:     Rowbu<,  Munson,  Stabt,  Thomfson,  aitd  Waibon,  JJ. 

Opinion  filed  May  24,  1900. 

Motion  to  dismiss — Oral  evidence  as  to  true  date  of  lorit— It  appearing  on 
the  face  of  a  writ  that  its  date  had  been  altered,  evidence  to  show 
the  true  date  of  its  issue  was  admissible  under  a  motion  to  dismiss. 

i2e«yudiea^a— A  judgment  of  a  justice  having  been  vacated  in  an  action 
of  attdita  querela  on  the  ground  of  want  of  jurisdiction  in  the 
justice,  the  question  of  his  jurisdiction  was  res  judicata^ 

^'ectment-^ustice  without  juriediction  except  under  V,  S,  ISeo^TUle 
to  land  concerned'— The  object  of  an  action  of  ejectment  proper  is  not 
only  to  recover  the  possession  of  land,  but  also  to  settle  and  establish 
the  title  thereto,  and  as  the  title  to  land  is  necessarily  involved  a 
justice  has  no  jurisdiction  of  such  action. 

No  fuatiftcation  under  proeees  void  on  its  face— A.  writ  of  possession 
which  shows  that  the  judgment  on  which  it  was  issued  was  rendered 
by  a  justice,  and  was  for  the  plaintiff  to  recover  "his  title  and  posKS- 
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aion"  shows  a  jadgmeni  which  it  was  without  the  jurisdiction  of  the 
justice  to  render,  and  affords  no  justification  to  any  one  acting  under  it. 

Statute  of  FYaudM  a  rule  of  evidence — Waiver  by  not  objecting — If  a  con- 
tract is  proved  by  oral  evidence  not  objected  to,  the  Statute  of  Frauds  is 
waived. 

Submieeion  to  arbitration  revocable  before  awardr^Agreement  not  to 
revoke  imffeetive^lL  submission  to  arbitration  may  be  revoked  by 
either  party  at  any  time  before  an  award  is  made  and  published, 
notwithstanding  an  agreement  not  to  revoke,  and  the  submission  when 
rsvoked  is  no  bar  to  an  action. 

Refutal  of  trial  court  to  set  aeide  verdict  for  excessive  damages  not  re- 
vieabte — ^The  action  of  the  County  Court  in  refusing  a  defendant's  mo- 
tion to  set  aside  a  verdict  on  the  ground  of  excessive  damages  is  not 
revisable  in  the  Supreme  Court. 

Award  of  certified  execution  discretionary— The  award  of  a  certified  execution 
rests  largely  in  the  discretion  of  the  County  Court  upon  the  facts  found 
by  it,  and  when  made,  in  the  exercise  of  such  discretion,  is  not  revis- 
able in  the  Supreme  Court. 

Evidence  conformable  to  issues — When  a  defendant  justifies  under  a  writ  of 
possession  issued  upon  the  judgment  of  a  justice,  the  judgment  and 
writ  of  possession  add  proceedings  in  audita  querela  setting  aside  the 
judgment  are  material  evidence. 

Oral  lease  for  a  term  of  years — Tenancy  at  unU — Tenancy  from  year  to  year — ^An 
oral  lease  for  a  period  of  years  creates  a  tenancy  at  will,  with  a  right 
of  possession  in  the  lessee  so  long  as  he  is  allowed  to  occupy,  and 
such  a  tenancy  may  ripen  into  a  tenancy  from  year  to  year.  A  re- 
quest for  a  charge  inconsistent  with  the  law  in  this  respect  was  proper- 
ly disregarded. 

TsBSPAss.  Pleas,  the  general  issue,  liberum  tenemenium 
and  justification  under  legal  process.  Trial  by  jnry,  Franklin 
County,  September  Term,  1898,  TyleVy  J.,  presiding.  Verdict 
and  judgment  for  the  plaintiff.    The  defendants  excepted. 

Before  the  case  came  on  for  trial  a  motion  to  dismiss  for 
want  of  jurisdiction  v^as  heard  and  overruled.  It  appeared  by 
the  writ  and  was  conceded  that  the  date  of  the  writ  had  been 
altered.  On  evidence  received  subject  to  objection,  the  court 
found  that  the  blank  writ  was  filled  out  on  June  7, 1898  and  that 
date  inserted,  but  that  the  recognizance  was  taken  by  the  justice 
on  June  17, 1898,  and  the  writ  then  issued  by  him,  and  that  at 
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that  time  the  date  was  chan^d  to  Jane  17,  1898  and  that  that 
was  the  trae  date  of  the  issue  of  the  writ. 

On  the  trial  by  jury,  it  appeared  that  in  April,  1893,  the 
plaintiff  and  the  defendant  Sowles  made  an  oral  contract  by 
which  the  plaintiff  was  to  carry  on,  upon  shares,  a  dairy  farm  in 
Swanton  belonging  to  an  estate  of  which  the  defendant  Sowles 
was  administrator.  The  plaintiff's  evidence  tended  to  show  that 
the  contract  was  for  five  years,  while  that  of  the  defendants' 
tended  to  show  that  it  was  for  one  year  only,  and  that  at  the  end 
of  a  year  it  was  extended  to  April  1, 1 895. 

The  plaintiff  took  possession  of  the  farm  under  the  contract 
and  carried  it  on  until  June  7,  1895,  when  he  was  ejected  as 
hereinafter  stated.  The  evidence  of  the  defendant  Sowles  tend- 
ed to  show  that  in  February,  1895,  he  told  the  plaintiff  he 
was  not  have  to  the  farm  another  year.     This  the  plaintiff  denied. 

May  7,  1895,  the  defendant  Sowles,  as  administrator  brought 
an  action  of  ejectment  against  the  plaintiff  returnable  before  a 
justice  of  the  peace.  On  the  return  day  of  the  writ,  May  14, 
1895,  the  defendant  in  that  suit  proved  to  dismiss  the  action  on 
the  ground  that  the  justice  was  without  jurisdiction,  but  this 
motion  was  overruled,  and  the  plaintiff  in  that  suit  recovered 
Judgment  for  the  seisin  and  peaceable  possession  of  said  farm 
and  a  writ  of  possession  thereon. 

The  proceeding  before  the  justice  was  not  justice's  ejectment 
so-called,  under  Y.  S.  1560  and  the  following  sections,  but  an 
action  of  ejectment  proper,  the  writ  being  in  accordance  with 
Y.  S.  6417,  Form  24,  and  the  writ  of  possession  in  accordance 
with  Form  5  of  the  same  section. 

Shortly  after  the  judgment  was  rendered  the  parties  agreed 
to  submit  their  differences  to  arbitration,  said  Sowles  giving  a 
bond  to  abide  by  and  perform  the  award,  and  both  parties  agree- 
ing not  to  revoke.  After  a  partial  hearing  before  arbitrators 
said  Sowles  revoked  the  submission,  and  on  June  5, 1895,  took  out 
the  writ  of  possession  above  referred  to.  This  writ  was  put  into 
the  hands  of  the  defendant  Ladd  as  deputy  sheriff  to  serve,  and 
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June  10, 1898,  both  defendants  went  to  the  farm  in  qaestion  and 
the  defendant  Ladd  then  quietly  and  peaceably  moved  the  plain- 
tiff's goods  therefrom  into  the  highway  and  put  the  defendant 
Sowles  into  the  possession  of  the  farm.  The  testimony  of  the  de- 
fendant Ladd  tended  to  show  that  he  acted  in  good  faith  in  reliance 
upon  the  validity  of  the  process  in  his  hands.  At  the  April  Term, 
1898,  of  the  Franklin  County  Court  the  judgment  of  the  justice 
above  recited  was  vacated  in  an  action  of  audita  querela. 

In  this  case  against  the  objection  of  the  defendants  the 
plaintiff  introduced  in  evidence  the  judgment  of  the  justice,  the 
writ  of  possession,  and  the  proceedings  on  audita  qtierela.  At 
the  close  of  the  testimony  each  defendant  moved  for  a  verdict 
in  his  favor.  Both  motions  were  overruled.  The  court  held  that 
the  writ  of  possession  and  the  judgment  upon  which  it  was  issued 
were  void,  and  that  the  defendants  were  trespassers  and  liable  for 
actual  damages. 

The  defendants'  ninth  and  tenth  requests  to  charge,  and  the 
first  separate  request  of  the  defendant  Ladd,  were  based  on  the 
claim  that  the  writ  of  possession  was  proper  in  form,  and  on  its 
face  appeared  to  have  been  regularly  issued  in  a  proceeding  of 
which  the  magistrate  had  apparent  jurisdiction  which  he  had 
properly  exercised.  The  defendants'  twelfth,  thirteenth  and  four- 
teenth requests  to  charge,  were  based  on  the  claim  that  by  virtue 
of  the  terms  of  the  agreement  of  submission  to  arbitration,  pros- 
pective profits  from  the  farm  could  not  be  considered  in  arriving 
at  the  amount  of  damages. 

The  jury  found  specially  : 

That  the  contract  of  lease  was  for  five  years ;  that  the  dam- 
ages to  the  plaintiff  from  the  moving  of  his  goods  into  the  high- 
way were  $36.50 ;  that  the  plaintiff's  damages  in  consequence  of 
his  not  occupying  the  farm  for  the  year  from  April  1,  1895  to 
April  1, 1896  were  $300;  that  the  plaintiff's  damages  in  conse- 
quence of  his  not  being  permitted  to  occupy  the  farm  until  the 
end  of  the  term  of  five  years  were  $400. 

18 
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The  conrt  rendered  judgment  for  $336.50,  the  plaintiff  elect- 
ing to  take  a  judgment  for  that  sum,  and  a  certified  execution 
was  awarded. 

JS.  A.  Ayers  and  C.  O.  Austin  for  the  plaintiff. 

E.  A.  SawUsy  WiUard  Harrington  and  A,  A.  ITaU  for  the 
defendant. 

Watson,  J.  The  evidence  to  show  the  true  date  of  the  writ 
was  admissible,  and  the  motion  to  dismiss,  for  want  of  jurisdic- 
tion, was  properly  overruled.  Hopkins  v.  School  District,  27 
Vt.  281. 

After  the  plaintiff  had  been  in  possession  of  the  farm  for 
more  than  two  years,  carrying  it  on  under  his  contract,  de- 
fendant Sowles,  as  administrator  of  the  estate  of  William  L. 
Sowles,  brought  his  action  of  ejectment  in  the  statutory  form — 
not  a  justice  ejectment  under  the  forcible  entry  and  detainer  act, — 
against  the  plaintiff,  returnable  before  a  justice  of  the  peace,  bat 
in  the  declaration  his  seisin  and  possession  were  alleged  to  be  in 
his  own  right  in  fee,  and  not  in  his  representative  capacity. 
Judgment  was  rendered  for  the  plaintiff  therein  to  recover  the 
seisin  and  peaceable  possession  of  the  farm  in  question,  and  a 
writ  of  possession  was  issued  upon  that  judgment. 

The  writ  of  possession  was  put  into  the  hands  of  defendant 
Ladd,  a  deputy  sheriff,  for  service,  whereupon  the  defendants 
went  to  the  farm,  and  Ladd  quietly  and  peaceably  moved  the 
household  goods  and  other  personal  effects  of  the  defendant 
therein,  into  the  highway  and  put  Sowles  into  possession  of  the 
farm  ;  and  Ladd  seeks  to  justify  his  acts  in  this  behalf,  in  the 
suit  at  bar,  under  the  writ  of  possession. 

The  plaintiff,  in  this  suit,  contends  that  the  justice  had  no 
jurisdiction  of  the  subject  matter,  and  therefore  the  writ  of  pos- 
session affords  no  justification. 

At  the  April  Term,  1898,  of  Franklin  County  Court,  the 
judgment  of  the  justice  was  vacated  in  an  action  of  audita  ;u«- 
rd2a  brought  for  that  purpose,  and  it  was  adjudged  therein  that 
the  justice  was  without  jurisdiction  of  the  subject  matter,  and 
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the  judgment  of  the  justice  and  the  writ  of  possession  thereon 
were  set  aside  and  held  for  naught.  No  exception  was  taken 
thereto,  and  the  question  of  want  of  jurisdiction  in  the  justice, 
thereby  became  re^  Judicata, 

But  it  is  said  that  Ladd,  not  being  a  party  to  the  action  of 
audita  querda^  is  not  affected  by  the  judgment  therein.  As- 
suming, but  not  deciding,  this  to  be  so,  we  examine  the  question 
as  to  whether  the  justice  had  jurisdiction. 

The  object  of  the  action  of  ejectment  in  this  State,  being  not 
merely  to  recover  the  possession  of  lands,  but  to  settle  the  title 
and  establish  the  right  of  property,  and  the  judgment,  when  re- 
covered, being,  as  between  the  parties,  their  heirs  and  assigns, 
conclusive  evidence  of  that  title — V.  S.  1492;  Payn^B  Adminis- 
trator V.  Payne,  29  Vt.  172 ;  Marvin  v.  Denisan,  20  ^  t.  662— 
the  plaintiff  in  the  action  before  the  justice,  in  order  to  recover, 
was  obliged  to  show  title  ki  himself  to  the  land  in  question, 
which  is  conclusive  that  the  title  to  land  was  involved  within  the 
meaning  of  section  1040,  Y.  S.,  as  held  in  Jackway  v.  Barrett j 
38  Vt.  316,  and  in  Dana  v.  SeasionSy  63  Vt.  405.  Clearly  the 
justice  was  without  jurisdiction. 

The  grounds  of  the  defense  made,  rendered  the  judgment  of 
the  justice,  the  writ  of  possession,  and  the  proceedings  in  relation 
to  the  action  of  avdita  querela  material,  and  the  same  were  ad- 
missible in  evidence. 

At  the  close  of  the  evidence,  each  defendant  moved  for  a 
verdict,  but  it  does  not  appear  from  the  exceptions  that  any 
grounds  were  stated  upon  which  the  motions  were  based,  and 
therefore,  in  disregarding  them,  there  was  no  error.  Staie  v. 
Nvlty,  57  Vt.  543. 

The  court  held  that  the  writ  of  possession  and  the  judgment 
upon  which  it  was  issued,  were  void  ;  that  the  defendants  were 
trespassers  and  liable  for  actual  damages,  to  which  holding  the 
defendants  excepted. 

The  justice  being  without  jurisdiction  of  the  subject  matter, 
as  hereinbefore  shown,  not  only  was  the  judgment  void,  but  the 
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writ  of  possession  issued  thereon  was  void,  also.  It  has  been  ar- 
gued in  behalf  of  defendant  Ladd  that  notwithstanding  the  judg- 
ment and  writ  of  possession  were  void,  inasmuch  as  a  writ  of 
possession  may  be  issued  by  a  justice  upon  a  judgment  in  an 
action  under  the  forcible  entry  and  detainer  act,  the  officer  would 
not  know  but  that  the  writ  in  question  was  thus  issued,  and 
therefore  it  affords  justification  for  his  acts  under  it. 

In  actions  of  ejectment,  if  judgment  is  rendered  for  the 
plaintiff,  he  shall  recover  his  damages  and  the  seisin  and  posses- 
sion of  the  premises.  V.  S.  1491.  And  the  prescribed  form  of 
the  writ  of  possession  to  be  used  upon  such  a  judgment  states  that^ 
by  the  consideration  of  the  court  named  therein,  the  plaintiff  has 
recovered  judgment  for  his  title  and  possession  of  and  in  the 
realty  therein  described.    V.  S.  5417,  Form  5. 

In  actions  before  a  single  justice  under  the  forcible  entry  and 
detainer  act,  against  a  tenant  holding  over  without  right,  exclusive 
of  rents  and  costs,  the  plaintiff  can  have  judgment  only  for  the 
possession  of  the  premises,  and  a  writ  of  possession  shall  isene 
accordingly.  Y.  S.  1563.  The  clause  that  a  writ  of  possession 
shall  issue  accordingly,  means  that  the  writ  shall  be  so  drawn  in 
form  and  substance  as  to  comply  with  the  law  upon  which  the 
action  is  based,  and  that  it  shall  be  within  the  scope  of  the  judg- 
ment upon  which  it  is  issued. 

It  appeared  by  the  writ  of  possession  under  which  defendant 
Ladd  acted,  that  the  judgment  on  which  it  was  issued  was  ren- 
dered by  the  subscribing  justice,  and  that  it  was  for  the  plaintiff 
to  recover  his  title  and  possession  of  the  farm  in  question.  The 
law  permitting  such  a  judgment  to  be  rendered  was  without  the 
jurisdiction  of  the  justice ;  and  the  defendant  was  bound  to  know 
the  law. 

The  writ,  therefore,  was  not  fair  on  its  face,  and  afforded  no 
justification  to  any  one  acting  under  it.  DrisooU  v.  Placey  44 
Vt.  252 ;  Oarleton  v.  Taylor,  50  Vt,  220.  It  follows  that  the 
defendants  were  trespassers  and  liable  for  actual  damages,  as  held 
by  the  court,  and  that  their  ninth  and  tenth  requests  to  charge, 
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sDd  defendant  Ladd's  first  reqaest,  were  unsound  and  properly 
refused. 

Whether  the  contract  was  within  the  statute  of  frauds,  need 
Dot  be  considered  ;  for,  if  it  was,  the  defendants  have  waived  that 
defense  by  allowing  the  contract  to  be  established  by  parol  evi- 
dence without  objection,  and  it  must  be  enforced  as  proved. 
M&rUgamery  v.  Edwards,  46  Vt.  151 ;  BaUeU  v.  Maiot,  68  Vt. 
271 ;  Pike  v.  Pike,  69  Vt.  635. 

The  defendants'  second  request  to  charge  was  as  follows : 
^*  If  the  jury  find  that  the  plaintifiE  leased  the  premises  without 
writing  for  five  years,  as  plaintiff's  evidence  tends  to  show,  still 
the  defendant  as  administrator  would  be  in  the  lawful  possession 
of  the  premises,  by  his  servant,  the  plaintiff,  under  the  circum- 
stances at  the  time  of  the  alleged  ejectment  from  the  premises  as 
his  testimony  tends  to  show,  and  this  action  could  not  be  sus- 
tained," 

Such  a  lease  would  have  had  the  effect  of  creating  an  estate 
at  will — V.  S.  2218-^ with  the  right  of  possession  in  the  lessee 
as  long  as  he  was  allowed  to  occupy  and  carry  on  the  farm  there- 
under: and  such  an  estate  may  ripen  into  a  tenancy  from  year  to 
year,  thereby  entitling  the  lessee  to  six  months  notice  to  quit 
before  yielding  possession  of  the  premises  to  the  lessor.  Amsden 
V.  Atwoodj  69  Vt.  527 ;  67  Vt.  289.  This  request  was  unsound 
in  principle,  and  properly  disregarded. 

Defendants  contend  that,  by  reason  of  the  submission  to 
arbitrators,  the  plaintiff  is  barred  from  maintaining  this  action, 
and  that  his  only  remedy  is  upon  the  bond  given  by  the  defend- 
ant Sowles,  to  abide  and  perform  the  award.  This  contention  is 
untenable.  Notwithstanding  the  agreement  not  to  revoke  the 
submission,  either  party  had  the  right  so  to  do  at  any  time  before 
an  award  was  made  and  published.  AspinwaU  v.  Tousey,  2 
Tyler,  328 ;  People  v.  JVash,  111  N.  Y.  310,  7  Am.  St.  Rep.  747. 
And  when  the  submission  was  revoked,  it  was  no  bar  to  this 
action.    Chit,  on  Con.  884 ;  Day  v.  JEssex  County  Bank,  13  Vt. 
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97.  Therefore,  in  refusing  to  comply  with  defendants'  twelfth^ 
thirteenth  and  fourteenth  requests,  there  was  no  error. 

The  action  of  the  County  Court  in  overruling  defendants' 
motion  to  set  aside  the  verdict  on  the  ground  that  the  damages 
were  excessive,  is  not  revisable  here.  SauiUs  v.  Carry  69  Vt. 
414. 

The  granting  of  a  certified  execution,  rested  largely  in  the 
discretion  of  the  County  Court  upon  the  facts  found  by  it,  and  is. 
not  revisable  in  this  court.    Melendy  v.  SpatUdingj  54  Yt.  5I7. 

This  disposes  of  all  the  questions  raised  by  the  exceptions  in 
which  defendants,  in  argument,  claimed  there  was  error,  and 
none  other  are  considered. 

Judgment  ajirmed. 

Startj  J.  dissents. 


MrroHBLL  Lambert  v.  Thb  Missisquoi  Pulp  Co. 

October  Term,  1898. 
Present :  Ross,  C  J.,  Tyler,  Mumbon,  Stabt  and  THOifPSON,  J  J. 

Opinion  filed  May  24,  1900. 

Master  and  servant — Safe  place  in  which  to  work — Places  prepared  by  work* 
men  for  their  own  temporary  use  as  instromentalities  in  carrying  on 
their  work,  are  to  be  distinguished  from  places  prepared  by  the  master 
through  the  agency  of  one  class  of  workmen  for  the  occupancy  of  an- 
other class  in  the  carrying  on  of  some  employment. 

Master  and  servant — The  provision  of  a  staging  does  not  pertain  to  the  duty  of  the 
master — ^A  staging  used  in  the  erection  of  a  building  is  not  to  be  re- 
garded as  a  place  in  which  to  work  provided  by  the  master  but  as  an 
instrumentality  which  the  workmen  upon  the  building  themselves 
provide  as  a  means  of  carrying  on  their  work. 

Master  and  servant — Staging — Master's  liability  iri respect  to  materidl  furnished — 
Non4iahility  in  respect  to  construction — ^The  master  is  responsible  for  the 
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sufficiency  of  the  material  famished  for  the  construction  of  a  staging, 
but  the  fellow-servant  doctrine  relieves  him  from  liability  in  respect  to 
a  defect  in  the  construction  itself. 

FdiouhservarU — A  foreman  is  a  feUow-servant  in  construction  of  staging — One 
who  is  a  foreman,  in  respect  to  work  upon  a  building,  is,  in  respect  to 
the  erection  of  a  staging  for  carrying  on  such  work,  a  fellow- workman 
of  all  who  are  engaged  in  the  work  upon  the  building,  whether  or  not 
they  actually  engage  in  the  erection  of  the  staging. 

FeUow-servant — Workman  who  begins  after  staging  is  buili — A  workman,  who, 
after  the  staging  is  built  comes  upon  a  job  as  a  fellow-workman  of  those 
who  have  built  it,  in  pursuance  of  the  general  work  upon  which  they 
are  engaged,  assumes  the  same  risks  in  respect  to  it  as  those  borne  by 
the  other  workmen. 

Contributory  negligence — Duty  of  after-employed  v)orkman  in  respect  to  staging — 
A  workman,  so  coming  upon  a  job  of  building  after  the  staging  is  con- 
structed, has  no  right  to  proceed  upon  the  assumption  that  the  staging 
is  safe  until  he  is  put  ui>on  his  guard  concerning  it ;  but  it  is  his  duty 
from  the  start,  to  exercise  caution  with  regard  to  the  character  of  the 
structure  in  respect  to  safety. 

Contributory  negligence — Incompetent  feUoto-servant — A  master  is  liable  to  a 
servant  for  injuries  to  such  servant  caused  by  the  negligence  of  an  in- 
competent fellow-servant  whom  the  master  has  negligently  employed ; 
but  this  doctrine,  when  applicable,  does  not  enable  the  injured  servant 
to  recover,  in  an  action  against  the  master,  if  such  servant  was  guilty 
of  contributory  negligence. 

Contributory  negligence — Finding  under  erroneous  instructions  not  determina- 
tive— A  verdict  of  a  jury  that  involves  a  finding  that  a  plaintiff  was  not 
guilty  of  contributory  negligence  is  not  determinative  of  that  question, 
if  the  theory  on  which  the  case  is  submitted  to  the  jury,  by  instructions 
excepted  to,  is  not  only  erroneous  in  itself,  but  is  harmful  to  the  de- 
fendant in  its  bearing  on  the  question  of  contributory  negligence. 

Contributory  negligence  here  a  question  for  the  jury — In  this  case,  on  the  testi- 
mony, the  question  of  contributory  negligence  on  the  part  of  the  plain- 
tiff was  one  of  fact  for  the  jury,  and  the  defendant's  motion  for  a  ver- 
dict on  that  ground  was  properly  overruled. 

Case.  The  defendants  were  partners  doing  basiness  under 
the  firm  name  of  the  Missisquoi  Pulp  Company.  Plea,  the 
general  issue.  Trial  by  jury,  Franklin  County,  March  Term, 
1898,  BowM  J.,  presiding.  Verdict  and  judgment  for  the 
plakitifi.    The  defendants  excepted. 
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The  action  was  brought  to  recover  of  the  defendants  for  an 
injnry  sustained  by  the  plaintiff  while  in  their  employ  by  reason 
of  their  alleged  negligence  in  not  providing  for  him  a  safe  staging 
on  which  io  work,  in  connection  with  others,  in  the  construction 
of  a  certain  mill. 

That  part  of  the  charge  of  the  court  set  out  in  the  bill  of 
exceptions  was  as  follows : 

"  For  the  purposes  of  this  trial  I  instruct  you  that  it  was  the 
duty  of  the  defendants  to  supply  a  reasonably  safe  staging  for  the 
plaintiff  to  do  this  work  upon,  and  if  they  were  at  fault  in  that 
regard  and  he  was  injured  by  reason  thereof,  he  himself  not  be- 
ing in  legal  fault  that  contributed  to  his  injury,  then  he  is  en- 
titled to  recover.  I  say  it  was  the  duty  ot  the  defendants  to 
supply  such  a  staging.  It  is  conceded  by  the  defendants  that 
the  staging  was  not  of  that  character ;  that  it  was  not  suitable 
and  safe  for  the  purpose  of  putting  those  timbers  in  place  upon 
the  wall;  yet  if  they  were  in  legal  fault  in  this  regard,  the  plain- 
tiff cannot  recover  if  his  negligence  contributed  in  any  degree  to 
the  happening  of  the  accident  that  produced  the  injury." 

The  jury  returned  a  general  verdict  for  the  plaintiff,  and 
found  specially  that  the  defendants'  foreman,  one  Whitney,  was 
not  a  competent  and  suitable  man  for  foreman,  and  that  the  de- 
fendants did  not  exercise  the  care  and  prudence  of  a  careful  and 
prudent  man  in  putting  him  into  that  position.  They  also 
found  specially  that  the  defendants  furnished  material  suitable 
in  quality  and  quantity  for  the  erection  of  a  suitable  staging  in 
connection  with  the  work  of  constructing  the  mill. 

The  questions  discussed  in  the  opinion  arose  upon  thejE?r^ 
forma  overruling  of  a  motion  by  the  defendants  to  have  a  ver- 
dict directed  in  their  favor,  upon  the  denial  by  the  court  of  cer- 
tain requests  to  charge  and  upon  the  charge  as  given. 

D.  W,  Steels  and  Farrvngton  <&  Post  for  the  plaintiff. 

C.  O,  Av^tin  for  the  defendants. 
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MuKsoN,  J.  The  plaintiff,  a  carpenter  of  long  experience, 
was  employed  by  the  defendants  to  work  in  the  construction  of 
their  mill,  and  was  placed  under  the  superintendency  of  one 
Whitney  as  foreman.  He  was  injured  by  the  breaking  down 
of  one  section  of  a  long  staging,  built  before  he  came  upon  the 
job  by  the  force  of  workmen  which  he  joined.  This  structure 
was  insuffiicent  in  that  the  cross-pieces  upon  which  the  planks 
rested  were  fastened  to  the  standards  with  nails  of  insufficient 
Bize,  left  with  their  heads  a  quarter  of  an  inch  or  more  from 
the  wood.  A  few  hours  before  receiving  his  injury,  the 
plaintiff  was  sent  to  repair  the  staging  where  it  had  been 
broken  by  the  falling  of  a  man  upon  it  from  a  height  of  several 
feet,  and  found  that  the  break  was  caused  by  the  pulling  off  of  a 
cross-piece,  and  re-nailed  the  piece.  His  own  injury  resulted 
from  the  pulling  off  of  a  cross-piece  about  sixteen  feet  from  the 
place  so  repaired.  This  occurred  while  the  plaintiff  and  three 
others  were  carrying  a  stick  of  timber  along  the  staging. 
Before  going  upon  it  with  the  timber,  the  plaintiff  asked 
Whitney  if  the  staging  was  safe  to  work  on,  and  Whitney  re- 
plied that  it  was  all  right  if  not  loaded  down  with  timbers,  and 
told  the  plaintiff  to  go  on  with  his  work  and  not  ask  so  many 
questions.  The  plaintiff  testified  that  he  made  this  inquiry  be- 
cause he  thought  the  staging  looked  rather  shabby  and  uneven. 

At  the  close  of  the  evidence  the  defendants  moved  that  a  ver- 
dict be  directed  in  their  favor  on  the  ground  that  the  plaintiff 
had  not  made  out  a  case  entitling  him  to  recover,  which  motion 
the  court  overruled  pro  forma.  This  saved  the  question  whether 
the  plaintiff,  upon  his  own  showing,  was  guilty  of  contributory 
negligence.  The  writer  of  the  opinion  is  inclined  to  think  that 
the  defendants  were  entitled  to  have  a  verdict  directed,  on  the 
ground  that  the  plaintiff  had  repaired  an  injury  to  the  staging  of 
such  a  nature,  and  so  caused,  that  the  repairing  could  not  have 
failed  to  call  the  attention  of  a  prudent  and  experienced  mechanic 
to  the  improper  construction  and  weakness  of  the  structure.    But 
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a  majority  of  the  court  are  satisfied  that  there  was  a  case  for  the 
jury. 

The  court,  for  the  purposes  of  the  trial,  charged  that  it  was 
the  duty  of  the  defendants  to  furnish  a  reasonably  safe  staging 
for  the  plaintiff  to  do  his  work  upon.  The  general  rule  requires 
that  the  master  provide  for  his  servant  a  reasonably  safe  place  in 
which  to  work.  The  questioii  is  whether  a  structure  of  this 
character  is  within  the  general  rule.  It  has  been  held  not  to  be, 
in  a  number  of  well  considered  cases  in  other  states,  and  we 
think  upon  sufficient  ground.  There  is  a  plain  distinction  be- 
tween places  prepared  by  the  master  through  the  agency  of  one 
class  of  servants  for  the  occupancy  of  another  class  in  some  em* 
ployment  to  be  therein  carried  on,  and  places  prepared  for  tem- 
porary use  in  the  erection  of  a  building  by  those  employed  for 
that  work.  The  latter  are  not  places  in  which  to  work  in  the 
ordinary  sense  of  the  term,  but  instrumentalities  which  the 
workmen  themselves  provide  as  means  of  carrying  on  the  work 
they  are  employed  to  do.  It  was  the  duty  of  those  employed  to 
build  the  defendants'  mill  to  erect  whatever  staging  was  necessary 
to  their  undertaking.  The  defendants  were  responsible  for  the 
sufficiency  of  the  materials  provided  for  the  staging,  but  not 
for  the  manner  in  which  their  workmen  used  them.  1  Shear.  & 
Redf.  on  Neg.  317. 

The  case  presents  the  further  question  whether  a  staging  is 
within  this  rule  as  to  a  workman  who  comes  upon  the  job  after 
it  is  built.  It  is  true  that  the  plaintiff  sustained  no  relations  to 
the  defendants  or  their  workmen  while  the  staging  was  being 
built,  and  that  as  far  as  his  service,  considered  individually,  was 
concerned,  he  went  to  work  upon  it  as  a  place  prepared  for  his 
use.  But  the  plaintiff's  service  involved  no  use  of  the  staging 
that  was  independent  of  the  work  of  construction,  and  it  had 
been  prepared,  not  by  the  master  as  something  which  he  under- 
took to  provide  for  the  plaintiff,  but  by  his  workmen  as  a  part 
of  the  general  work  which  they  had  undertaken  to  do,  and  upon 
which  plaintiff  entered.     We  think   that  in  associating  him- 
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self  with  these  workmen  for  the  completion  of  the  building 
by  the  nse  of  the  staging  already  erected,  the  plaintiff  assumed 
the  risks  which  attached  to  the  workmen  generally.  The  test 
of  the  master's  liability  is  not  whether  the  servant  came  before 
or  after  the  staging  was  bnilt,  but  the  relation  which  the  stmct- 
nre  sustained  to  the  relative  duties  of  master  and  servant.  It 
was  said  in  Began  v.  Smithy  125  K.  Y.  774,  that  the  fact  that  the 
workman  came  after  the  standing-place  was  erected  simply  tend- 
ed to  free  him  from  the  charge  of  contributory  negligence,  but 
did  not  alter  the  relation  which  the  master  sustained  to  his  ser* 
▼ants  and  their  work.  It  is  true  that  some  of  the  reasoning  of 
that  case  would  be  inapplicable  to  this,  because  of  the  different 
facts  involved.  In  that  case  the  platform  fell  short  of  completion 
because  of  the  failure  to  lay  down  some  additional  planks,  while 
in  this  the  platform  was  complete  in  all  its  parts,  but  insecurely 
pnt  together,  and  that  because  of  the  personal  directions  of  the 
foreman.  But  when  it  is  held  that  it  was  the  duty  of  the  work- 
men to  provide  the  staging  as  an  incident  of  their  employment^ 
the  relation  of  the  foreman  to  that  part  of  the  work  is  determined. 
It  was  not  a  matter  regarding  which  the  master  owed  an  excep- 
tional duty  because  of  its  requiring  the  direction  of  one  specially 
skilled.  The  points  wherein  the  structure  failed  were  matters 
within  the  knowledge  of  all  experienced  carpenters.  In  the 
erection  of  the  staging,  Whitney  was  the  fellow-servant  of  all 
who  worked  upon  the  job,  whether  actually  engaged  in  its  erec- 
tion or  not. 

It  is  true  that  a  master  is  liable  to  his  servant  for  injuries 
caused  by  the  negligence  of  an  incompetent  fellow-servant  whom 
he  has  negligently  employed,  and  that  it  appears  from  special 
findings  that  Whitney  was  not  a  competent  person  to  have  charge 
of  this  work  and  that  the  defendants  ought  to  have  known  it. 
But  the  judgment  cannot  be  sustained  on  these  findings,  for  the 
plaintiff  could  not  recover  on  any  ground  if  guilty  of  contributory 
negligence,  and  the  finding  that  he  was  not  thus  guilty  was  un- 
der instructions  applicable  to  the  case  as  submitted,  but  not  such 
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as  the  defendants  would  otherwise  have  been  entitled  to.  The 
jary  were  left  to  consider  the  conduct  of  the  plaintiff  upon  the 
theory  that  he  had  a  right  to  assume  that  the  staging  was  safe 
until  something  came  to  his  notice  from  which  he  ought  to  have 
known  that  it  was  unsafe.  In  this  view,  the  plaintiff's  duty  to 
exercise  caution  as  regards  the  character  and  safety  of  the  struct- 
ure commenced  only  when  he  was  put  upon  his  guard  concern- 
ing it.  But  if  it  was  not  the  duty  of  the  defendant  to  furnish 
a  safe  staging,  the  plaintiff  had  no  right  to  proceed  upon  the  as- 
sumption that  it  was  safe,  but  was  bound  to  consider  the  question 
of  its  safety  from  the  start.  The  theory  upon  which  the  case  was 
submitted  was  not  only  erroneous  in  itself,  but  harmful  to  the 
defendants  on  the  question  of  contributory  negligence. 

Judgment  reversed  and  cause  remanded. 


Pbteb  Gabbow  v.  Chablbs  Milleb. 

May  Term,  1900. 
Present :  Rowell,  Munson,  Tylbb,  Start,  Thompson  and  Watson,  JJ. 

Opinion  filed  May  24,  1900. 

Master  and  servant — RtUe  as  to  provision  of  a  safe  place  does  not  apply  to  a 
staging— The  rule  requiring  the  master  to  furnish  his  servant  a  safe 
place  in  which  to  work  is  not  applicable  to  a  staging  built  and  used 
by  employees  as  an  instrumentality  for  carrying  on  the  construdtion  of 
a  building.    See  the  next  preceding  case. 

Master  and  servant — Relation  of  master  to  defective  part  of  staging  alone 
material — In  an  action  by  a  servant  against  his  master  for  negligence 
in  providing  an  insufficient  staging,  the  fact  that  the  master  personally 
erected  a  part  of  the  staging  is  immaterial,  when  it  is  not  claimed  that 
what  he  built  was  insufficient. 

Master  and  servanJ^—FeUow-servanl — Foreman  a  feUow-servant  of  other  worhnien 
in  erection  of  staging'-The  fact  that  the  staging,  through  the  defective 
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character  of  which  the  plaintiffs  injury  was  caused,  was  constructed,  in 
the  ahsence  of  the  defendant,  by  and  under  the  direction  of  an  ex- 
perienced employee  of  the  master,  who  took  charge  of  the  work,  is 
immaterial.  In  the  erection  of  the  staging  such  employee  was  not  a 
representative  of  the  master  but  a  fellow-servant  of  the  plaintiff. 
TkefeUow-sertxxnt  doctrine  slated — ^A  master  cannot  be  held  for  injuries  sus- 
tained  through  the  negligence  of  a  competent  fellow-servant. 

Case.  Plea,  the  general  issue.  Trial  by  jury,  Addison 
Conuty,  June  Term,  1899,  Tafty  C.  J.,  presiding.  Verdict  and 
judgment  for  the  defendant.     The  plaintiff  excepted. 

The  action  was  brought  to  recover  for  injuries  alleged  to 
have  been  caused  by  the  negligence  of  the  defendant  in  not  pro- 
viding for  the  plaintiff,  his  employee,  a  safe  place  in  which  to 
work. 

It  appeared  that  the  plaintiff  was  seriously  injured  by  the 
falling  of  a  staging  upon  which,  with  others,  he  was  at  work  in 
the  employ  of  the  defendant  in  the  erection  of  a  building  in  the 
Village  of  Bristol.  The  defendant  had  himself  put  up  certain 
uprights  which  supported  the  staging,  but  it  was  not  claimed 
there  was  any  defect  or  insufficiency  in  the  part  of  the  staging 
80  constructed  by  him. 

It  appeared  that  a  part  of  the  staging  was  defective,  and 
that  this  part  was  constructed,  in  the  absence  of  the  defendant, 
by  and  under  the  direction  of  one  Sorrell,  an  experienced  work- 
man in  the  employ  of  the  defendant  upon  the  job  of  building. 
There  was  evidence  tending  to  show  that  Sorrell  acted  as  the 
foreman  of  the  defendant  in  the  absence  of  the  latter,  who  was 
away  about  one-third  of  the  time. 

The  plaintiff  claimed  that  the  staging  was  insufficient  on 
account  of  a  defect  in  one  of  the  cross-pieces,  and  the  lack  of  a 
suitable  number  of  cross-pieces.  One  of  the  cross-pieces  had  in 
it,  near  the  middle,  two  knots,  one  of  which  was  plainly  discern- 
ible on  its  upper  side  as  it  lay  in  its  position  in  the  staging,  while 
the  other  could  not  readily  be  seen  except  by  an  examination  of 
that  side  of  the  cross-piece  which  was  its  under  side  when  it  had 
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been  put  into  the  staging.  Each  of  the  two  knots  extended 
across  the  stick  used  as  a  cross-piece,  and  being  in  close  proxim- 
ity, greatly  impaired  its  strength.  The  evidence  tended  to  show 
that  this  cross-piece  which  was  in  the  center  of  the  staging  broke 
where  the  knots  were  and  that  the  staging  fell  to  the  ground 
carrying  the  plaintiff  with  it. 

The  plaintiff  claimed  that  the  negligence  arose  in  the  per- 
formance of  a  duty  for  the  caref al  discharge  of  which  the  de- 
fendant became  responsible  when  he  assumed  the  relation  of 
master  to  the  plaintiff,  and  that  Sorrell  was  the  defendant's  vice- 
principal  charged  with  the  master's  duty  to  provide  a  safe  place 
for  the  plaintiff  to  work  in. 

The  defendant  claimed  that,  if  the  plaintiff's  injury  was 
caused  by  anyone  but  himself,  it  was  caused  by  the  negligence 
of  a  fellow-servant,  and  on  this  and  other  grounds  moved  for  a 
verdict  at  the  close  of  the  plaintiff's  case.  This  motion  was  de- 
nied upon  the  ground  that  the  defendant  might  be  liable  for  fur- 
nishing insuj9icient  material,  but  the  court  held,  that  any  defect 
in  the  construction  of  the  staging  or  any  negligence  in  the  selec- 
tion of  material  was  the  negligence  of  a  fellow-servant. 

In  the  charge  the  court  said  :  '^  If  the  platform  was  negli- 
gently constructed  in  the  respects  indicated,  and  insufScient,  and 
would  have  fallen  if  the  broken  piece  had  been  a  sound  piece, 
then  the  neglect  was  in  the  construction  of  the  platform,  and  the 
neglect  was  the  neglect  of  the  workmen  and  not  the  neglect  of 
the  master.  It  was,  in  other  words,  the  neglect  of  a  fellow- 
servant.    *    ♦    * 

"  And  if  that  was  true  in  this  case,  and  you  find  that  this 
platform  was  defective  and  would  have  fallen  in  any  event,  the 
defendant  is  not  liable ;  but  if  the  staging  was  properly  built  in 
all  respects  besides  this  broken  piece,  and  sufficient  in  all  other 
respects,  the  question  then  arises :  were  the  workmen  negligent 
in  taking  that  piece  of  lumber  and  putting  it  into  the  staging  in 
the  way,  and  for  the  purpose,  that  they  did  do  it  ?  It  was  their 
duty  to  examine  any  timber  they  put  into  the  staging,  especially 
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«  piece  which  served  the  porpose  of  supporting  the  whole  plat- 
form, or  any  part  of  it.  *  *  *  If  this  defect  was  visible,  if 
&  pmdent  man  under  the  same  circumstances  would  not  have 
lued  the  stick  for  that  purpose,  would  have  rejected  it,'  then  it 
was  negligence  on  the  part  of  the  men  putting  it  into  the  place 
which  they  did,  and  for  the  purpose  for  which  they  used  it. 
And  it  would  be  the  negligence  of  the  workmen  and  not  that  of 
the  defendant,  and  under  these  circumstances  the  plaintiff  can- 
not recover." 

F.  Z.  Fish  for  the  plaintiff. 

W.  JS.  Bliss  for  the  defendant. 

MuKsoN,  J.  The  general  rule  which  makes  it  the  duty  of 
the  master  to  provide  for  his  servant  a  reasonably  safe  place  in 
which  to  work,  is  not  applicable  here.  A  staging  built  and  used 
by  employees  engaged  in  erecting  a  building  is  not  a  place  pro- 
vided by  the  master  for  his  servants  to  work  in,  but  an  instru- 
mentality provided  by  the  servants  as  a  means  of  carrying  on  the 
work  they  have  undertaken  to  do.  Lambert  v.  Missisqtcoi  PvXp 
Co.  72  Vt.  278.  The  fact  that  the  defendant  personally  erected 
a  part  of  the  staging  is  unimportant,  for  it  is  not  claimed  that 
what  he  built  was  insufficient.  The  nart  which  caused  the  plain- 
tiflPs  injury  was  constructed  during  the  defendant's  absence  by 
and  under  the  direction  of  one  Sorrell,  an  experienced  workman, 
who  acted  as  foreman  when  the  defendant  was  away.  In  doing 
this  work,  Sorrell  was  not  a  representative  of  the  defendant,  but 
a  fellow-servant  of  the  plaintiff;  for  the  act  was  one  pertaining 
to  the  undertaking  of  the  workmen  and  not  to  the  duty  of  the 
master.  A  master  cannot  be  held  for  injuries  sustained  through 
the  negligence  of  a  competent  fellow-servant. 

Jvdgment  affirmed. 
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Isaac  T.  Pateeson  v.  Luman  H.   Smith,  John  P.  Connor  ani> 

Edward  Kilgarlan. 

January  Term,  1900. 

Present :  Taft,  C.  J.,  Rowkll,  Tyler,  Munson,  Stabt,  and  Watson,  J  J. 

Opinion  filed  May  24,  1900. 

Practice  in  Supreme  Court — Discharge  in  insolvency —  V.  S.  £071 — ^Although 
new  issues  cannot  be  formed  in  the  Supreme  Court  in  a  case  there  on 
exceptions,  yet,  when  it  appears  that  in  such  a  case  the  defendant  is 
entitled  to  any  benefit  from  a  discharge  in  insolvency  in  proceedings 
begun  after  final  judgment  in  the  court  below,  the  Supreme  Ck>urt 
will  take  such  action  as  will  give  the  defendant  the  benefit  of  his  dis- 
charge that  V.  S.  2071  was  intended  to  secure  to  him. 

Discharge  in  insolvency — Effect  of  discharge  upon  claims  for  conversion  of 
property —  V,  S.  i^074 —  ^.  S,  X1S8 — A  claim  for  the  conversion  of  prop- 
erty is  provable  against  the  estate  in  insolvency  of  the  tort-feasor 
and,  if  proved,  an  action  thereon  is  barred  by  a  dischai^.  If  such 
claim  is  not  so  proved,  an  action  thereon  is  not  barred,  the  claim  not 
being  founded  on  contract. 

Claim  based  on  conversion — Nature  of  claim  not  affected  by  merger  in  judgment 
— ^When  a  claim  for  the  conversion  of  property  is  merged  in  a  judgment, 
the  primary  nature  of  the  claim  is  not  changed,  and,  in  respect  to  ths 
effect  upon  it  of  a  discharge  in  insolvency,  it  will  still  be  regarded  as 
resting  upon  tort  and  not  upon  contract. 

Joint  judgment  for  conversion— Discharge  in  insolvency  of  one  judgment  debtor— 
When  a  judgment  has  been  obtained  for  the  conversion  of  property 
against  tort-feasors  jointly,  proof  of  the  judgment  against  the  estate  in 
insolvency  of  one  of  the  defendants,  and  a  discharge  granted  to  him,  do 
not  have  the  effect  of  releasing  the  others. 

The  case — Application  of  the  foregoing  principles — In  this  case,  upon  a  showing 
that  proceedings  in  insolvency  were  begun  as  to  all  the  defendants, 
three  in  number,  after  final  judgment  in  the  court  below,  rendered 
against  them  jointly  for  the  conversion  of  property,  and  that  the  judg- 
ment had  been  proved  against  the  estate  of  one  defendant  and  a  divi- 
dend thereon  paid,  the  case  was  as  to  that  defendant  ordered  to  stand 
for  further  consideration.  It  further  appearing  that  the  judgment  had 
not  been  proved  against  the  estate  of  either  of  the  other  defendants,  it 
was  ordered  that  the  case  be  determined  as  to  them  upon  the  excep- 
tions, upon  the  entry,  by  the  plaintiff,  of  a  remittitur  for  the  amount  of 
the  dividend  received. 
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TsovEB.  Trial  by  jury,  Orleans  County,  September  Term, 
1893,  Tafi,  J,y  presiding.  Verdict  and  judgment  for  the  plain- 
tiff.   The  defendants  excepted. 

At  the  January  Term,  1894,  of  the  Supreme  Court,  a  stay  of 
proceedings  was  granted  on  a  motion  setting  up  the  filing  of 
petitions  in  insolvency  by  the  defendants  after  the  rendering  of 
judgment  in  the  County  Court.  Thereafter  the  case  was  con- 
tinned  from  term  to  term  and  pleas  and  demurrers  were  filed  as 
stated  in  the  opinion. 

W.  W.  Miles  and  John  Y<ywng  for  the  plaintiff. 
Bates^  May  dk  Simands  for  the  defendants. 

Watson.  J.  This  action  is  trover  for  the  conversion  of 
certain  lumber,  and  judgment  was  rendered  therein  against  the 
defendants  jointly,  at  the  September  Term,  1893,  of  Orleans 
County  Court,  and  upon  defendants'  exceptions  the  cause  came 
into  this  court  at  the  October  Term  following.  Subsequently 
thereto,  and  while  the  cause  was  pending  upon  the  exceptions, 
the  defendants  pleaded,  severally,  a  special  plea  of  puis  darrein 
contintuince^  in  bar. 

The  plea  of  defendant  Smith  sets  forth,  in  substance,  that  the 
cause  of  action  was  for  the  wrongful  taking,  withholding,  and 
converting  of  certain  lumber  by  the  defendants,  and  for  no  other 
cause  of  action,  and  that  the  judgment  rendered  in  the  County 
Court  was  based  solely  upon  such  wrongful  taking,  withholding, 
and  converting  of  said  lumber ;  that  on  January  23, 1894,  the  said 
defendant  filed  his  petition  in  the  Court  of  Insolvency,  therein 
praying  to  be  adjudged  an  insolvent,  and  for  the  benefits  of  the 
lawof  insolvency,  and  that  he  was,  by  said  court,  adjudged  insolv- 
ent ;  and,  in  short,  that  he  was  granted  a  discharge  by  that  court 
on  December  28, 1896,  from  all  debts  he  owed  at  the  time  of  filing 
his  petition^  and  from  the  debt  involved  in  this  suit ;  and  praying 
judgment  thereon  in  the  common  form. 

The  plaintiff  craved  oyer  of  the  record  of  the  list  of  debts 

proved,  in  the  the  Court  of  Insolvency,  against  the  estate  of  the 

19 
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said  defendant,  and,  upon  its  being  granted,  demurred  generally 
and  specially  to  the  plea.  The  several  pleas  of  the  other  defend- 
ants were  similar,  and  to  Kilgarlan's  plea,  the  plaintiff,  in  like 
manner,  craved  oyer  and  demurred. 

At  common  law,  a  plea  puie  darrein  continuance  must  be 
pleaded  at  the  next  term  of  the  court  after  the  new  matter  of  de- 
fense arises,  and  if  not  thus  pleaded,  the  new  matter  is  waived, 
and  cannot  afterwards  be  pleaded, — Gould's  PL  VI,  sec.  124— 
but  by  statute,  such  matter  may  be  pleaded,  by  leave  of  court,  at 
a  subsequent  time.  Y.  S.  1155.  Nor,  at  conmion  law,  can  the 
defendant  thus  plead  after  verdict  found,  for  all  pleading  is  then 
at  an  end— Gould's  PI.  VI,  sec.  124 ;  1  Chitty's  PI.  659 ;  and  in 
this  regard,  the  rule  is  not  changed  by  the  provisions  of  V.  S.  1155. 

As  has  been  many  times  said,  the  Supreme  Court  is  a  court 
of  error,  and  a  case  can  there  be  heard  only  upon  the  questions 
passed  upon  by  the  court  below,  and  brought  before  it  upon  ex- 
ceptions. 

New  matter  of  defense  properly  set  forth  in  e^  plea  puis 
darrein  contimumce,  would  be  traversable,  and,  if  traversed, 
evidence  not  before  admissible,  and  a  trial  upon  the  issue  thns 
formed,  would  be  necessary.  In  the  case  at  bar,  a  trial  was  had 
by  jury,  and  if  a  trial  were  to  be  had  upon  an  issue  formed 
upon  this  new  matter  of  defense,  there  is  no  reason  why  the 
parties  would  not  be  entitled  to  a  similar  trial  upon  that,  also. 
But  new  proof  cannot  be  made,  nor  new  facts  introduced  even 
by  record,  in  the  Supreme  Court.  Blake  v.  Tttckerj  12  Vt.  39 ; 
Adams  v.  Gay,  19  Vt.  368.  And  for  stronger  reasons,  new  is- 
sues of  fact  cannot  be  formed,  and  a  trial  there  had  upon  the 
merits. 

In  this  same  case,  66  Vt.  633,  it  was  held  that  the  provis- 
ions of  the  law  that  after  the  filing  of  a  petition  in  insolvency 
until  the  question  of  discharge  has  been  determined,  no  creditor, 
whose  debt  is  provable  against  the  insolvent  estate,  shall  be  al- 
lowed to  prosecute  to  final  judgment  a  suit  therefor,  at  law  or  in 
equity,  against  the  insolvent  debtor,  and  that  any  such  suit  shall, 
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on  the  application  of  the  debtor,  unless  he  has  unreasonably  de- 
layed seeking  a  discharge,  be  stayed  to  await  the  determination 
of  the  Court  of.  Insolvency  on  the  question  of  discharge, — V.  S. 
2071 — were  applicable  to  all  provable  claims  before  final  judg- 
ment, including  such  claims  in  suits  pending  in  this  court  on  ex- 
ceptions. But  the  law  applied  to  suits  pending  in  this  court  is  of 
no  practical  benefit  to  the  debtor,  unless  he  can  avail  himself  of 
his  discharge  when  granted,  in  the  suit  thus  stayed.  This  law 
should  have  practical  force  within  its  full  scope  of  application ; 
and,  although  such  defense  cannot  be  pleaded  after  verdict  and 
while  the  case  is  pending  in  this  court  on  exceptions,  the  proper 
administration  of  justice  requires  that  a  defendant  should  have 
an  opportunity  to  make  such  defense  at  any  time  before  the  case 
passes  to  final  judgment  on  exceptions;  for  otherwise,  he 
might,  to  that  extent,  be  deprived  of  the  benefits  of  his  dis- 
charge. If  the  debt  or  claim  involved  in  the  suit  is  such  that 
his  certificate  would  discharge  him  therefrom,  and  he  waives  his 
exceptions,  he  should  be  given  the  benefit  of  his  discharge  as  soon 
as  the  law  will  permit  in  the  circumstances  of  the  case. 

In  Bank  of  Bdhws  J^aUsY.  Oniatiy  16  Vt.  470,  the  plaintiff 
recovered  judgment  in  the  County  Court,  and  the  case  came  be- 
fore the  Supreme  Court  upon  exceptions  by  defendant.  The 
defendant  there  moved  that  the  judgment  be  reversed  ^r{>ybrma, 
and  the  case  remanded  to  the  County  Court  to  enable  him  to  plead 
in  bar,  his  discharge  in  bankruptcy,  procured  by  him  subsequent 
to  the  final  trial  in  the  County  Court.  It  was  held  to  be  a  proper 
case  for  the  exercise  of  discretionary  powew,  and  judgment  was 
reversed  jpr{>  forma  that  the  defendant  might  plead  de  novo.  It 
would  seem  that  a  similar  practice  obtained  in  Massachusetts. 
Lewis  V.  S/uUtucky  4  Gray,  576. 

But  this  practice  is  not  universal.  The  ease  of  Parks  v. 
Oood/voin  dk  Hand^  1  Mich.  35,  shows  that  judgment  had  been 
recovered  by  Goodwin  ife  Hand,  in  the  Circuit  Court,  against  Parks, 
who  carried  the  case  to  the  Supreme  Court,  on  writ  of  error,  where 
the  judgment  was  affirmed.     Between  the  argument  of  the  cause 
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in  the  Sapreme  Oonrt  and  the  decision  affirming  the  judgment. 
Parks  was  discharged  in  bankruptcy,  and  in  this  case  moved  for 
a  perpetual  staj  of  execution.  In  determining  the  motion,  the 
court,  after  referring  to  the  fact  that  the  bankrupt  law  had  made 
no  provision  in  respect  to  the  mode  of  procedure  in  a  case  situated 
in  this  way,  said :  '^  The  defendant  in  the  court  below  having 
been  thus  discharged,  it  would  seem  that  some  mode  ought  to  be 
devised  by  which  effect  should  be  given  to  his  discharge.  Had 
he  been  present  when  the  opinion  of  this  court  was  announced 
and  entry  of  affirmance  directed,  and  suggested  his  discharge  in 
bankruptcy,  this  court  would  either  have  suspended  its  judgment, 
or,  having  directed  the  judgment  of  the  court  below  to  be  affirmed, 
would  at  the  same  time  have  given  the  party  the  rights  secured 
to  him  by  his  discharge,  and  directed  a  stay  of  proceedings ;" 
and  that  such  would  be  ^'  but  the  exercise  of  an  equitable  power 
over  its  own  judgments  which  courts  of  law  possess.^' 

In  ImZoy  v.  Carpentier^  14  Oal.  178,  after  consideration  of 
both  English  and  American  authorities,  it  was  held  that  the  court 
was  invested  with  plenary  powers  over  an  execution,  and  may  set 
it  asidCj  order  a  perpetual  stay,  or  make  any  other  order  with 
reference  thereto,  required  for  the  protection  and  preservation  of 
the  rights  and  interests  of  the  respective  parties. 

In  New  York,  it  is  held  that  if  the  bankrupt  has  no  oppor- 
tunity to  plead  his  discharge,  he  has  no  means  of  availing  himself 
of  it  except  by  motion,  and  that  he  is  entitled  to  a  perpetual  stay 
of  execution.     Graham  v.  Pierson,  6  Hill,  247. 

If  no  question  is  made  as  to  the  validity  of  the  discharge,  and 
it  affects  all  matters  that  entered  into  the  judgment,  no  good  rea- 
son is  apparent  why,  if  a  defendant  has  not  had  an  opportunity  to 
plead  his  discharge,  and  waives  his  exceptions,  this  court  may  not 
on  motion  suspend  judgment,  or,  if  judgment  be  affirmed,  order  a 
perpetual  stay  of  proceedings,  or  of  execution,  according  to  cir- 
cumstances. But  if  the  validity  of  the  discharge,  or  the  extent 
of  its  effect,  is  in  question,  the  case  may  be  remanded  to  the  County 
Court  with  or  without  b,  pro  forma  reversal  of  judgment,  as  justice 
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may  require,  to  be  there  proceeded  with  under  the  order  remand- 
ing it.    V.  S.  1633. 

But  such  power  should  not  be  exercised  unless  it  is  made  to 
appear,  with  reasonable  certainty,  that  the  petition  was  filed  in 
the  Court  of  Insolvency  after  the  verdict,  and  that  the  debt  or 
claim  involved  in  the  suit  is  such  as  will  be  affected  by  the 
defendant's  discharge  under  the  insolvency  law.  Gardner  v. 
Way,  8  Gray,  189.  It  therefore  becomes  necessary  to  examine 
the  nature  and  foundation  of  the  cause  of  action  in  the  suit  at  bar. 

In  insolvency  proceedings,  claims  afi^ainst  the  debtor  for  or 
on  account  of  goods,  chattels,  or  other  property  wrongfully  taken, 
withheld,  or  converted  by  him,  may  be  proved  and  allowed  as 
debts  against  his  estate.  Y.  S.  2074.  And  the  debtor  shall, 
upon  the  issuing  of  the  certificate,  except  as  otherwise  provided, 
and  with  the  limitations  specified,  be  discharged  from  debts  proved 
against  his  estate,  and  from  debts  provable  under  the  law  and 
founded  on  a  contract.     Y.  S.  2138. 

Prior  to  any  of  the  proceedings  in  the  Court  of  Insolvency, 
the  plaintiff's  claim  was  reduced  to  a  judgment,  and  thereby  be- 
came liquidated — the  sum  due  him,  as  damages,  from  the  defend- 
ants, was  fixed — and  the  judgment  constituted  a  debt  within  the 
meaning  of  the  insolvency  law.  In  He  Oomstockj  22  Yt.  642.  In 
this,  it  stood  the  same  as  a  judgment  based  upon  a  contract  would 
have  stood,  and  any  one  of  the  defendants,  with  the  others,  was 
liable  therefor.  Without  undertaking  to  determine  what  the  law 
is,  upon  this  question,  when  a  claim  for  a  joint  conversion  of 
property  has  been  proved  against  the  estate  of  one  of  the  tort- 
feasors in  insolvency,  and  a  certificate  of  discharge  granted  him, 
we  are  satisfied  that  when  a  judgment  has  been  obtained  against 
the  tort-feasors  jointly  for  such  conversion,  that  judgment  may 
be  proved  against  the  estate  of  any  one  of  them,  and  a  certificate 
of  discharge  granted  to  the  one  against  whose  estate  it  is  thus 
proved,  without  releasing  the  others  therefrom.     Y.  S.  2140. 

The  judgment  was  proved  against  the  estate  of  Connor,  and 
a  dividend  received  thereon.    The  debt  was  thereby  paid  j>ro 
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tanto.  The  certificate  granted  Connor  is  his  discharge  from 
farther  liability,  and  such  proceedings  should  be  had  in  the  case 
at  bar  as  will  permit  him,  by  waiving  his  exceptions,  to  avail  him- 
self of  that  defense  in  this  court  if  the  circumstances  will  permit, 
otherwise,  in  the  County  Court  upon  such  terms  as  may  be  fixed 
by  this  court. 

The  judgment  not  having  been  proved  against  the  insolvent 
estate  of  either  of  the  other  defendants,  the  question  arises  whether 
it  is  a  debt  founded  on  a  contract.  If  it  is,  upon  receiving  their 
certificates,  each  defendant  was  discharged  therefrom  because  it 
was  provable ;  but  if  it  is  not  founded  on  a  contract,  neither  of 
them  is  discharged  therefrom  because  it  was  not  proved  against 
the  estate  of  either.  The  debt  is  the  judgment,  and  the  judg- 
ment was  recovered  in  an  action  of  trover  for  the  conversion  of 
property,  and  therefore,  it  was  founded  on  a  tort,  and  not  on  a 
contract. 

Although  the  technical  rules  regard  the  original  claim  as 
merged  in  the  judgment,  and  the  judgment  as  implying  a  promise 
by  the  defendants  to  pay  it,  the  primary  nature  and  real  founda- 
tion of  the  cause  of  action  are  not  changed  by  procuring  judg- 
ment thereon,  and  we  may  look  behind  the  judgment  in  deter- 
mining this  question.  Wiscan'Sin  v.  Pelican  In%,  Co.  127  U.  S. 
266  ;  HuntingUya  v.  AUriU^  146  TJ.  S.  653 ;  Clark  v.  Rowling, 
3  Comst.  216,  53  Am.  Dec.  290. 

The  judgment  having  been  paid  pro  tanto  by  the  dividend 
from  Connor's  estate,  the  plaintiff  should  enter  a  remittitur  for 
the  sum  thus  paid,  and  upon  such  entry  being  made,  let  the  case 
be  determined,  as  to  defendants  Smith  and  Kilgarlan,  upon  the 
exceptions ;  and  as  to  defendant  Connor,  let  the  case  stand  for 
further  consideration. 
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Blaisdell  and  Babbon,  Adhinibtbatobs,  V.  Geo.  H.  Datib. 

May  Term,  1898. 
Present :  Ross,  C.  J.,  Taft,  Tyler,  Munson,  Start  and  Thompson,  JJ. 

Opinion  filed  May  24,  1900. 

General  isstie  wUh  notice — Notice  in  the  nature  of  a  plea — Notice  not  a  specifiea- 
turn —  V.  8. 1149, 115(^ — Notice  of  special  matter  of  defence,  filed  with 
the  general  issue,  is  not  a  specification  under  the  general  issue,  but  is  in 
the  nature  of  additional  pleading,  and  a  defendant  filing  such  notice 
may  avail  himself,  under  the  general  issue,  of  any  evidence  tending  to 
show  that  a  cause  of  action  never  existed. 

Departure  in  argwnerUfrom  position  during  trial — Discretion  of  the  trial  court — 
Deprivation  of  legal  right  must  he  shown — That  the  defendant's  counsel  in 
his  opening  statement  and  during  the  introduction  of  evidence,  in 
accordance  with  notice  filed  with  the  general  issue,  based  the  defence 
upon  a  certain  contract,  which,  if  proved,  showed  that  the  cause  of 
action  asserted  by  the  plaintiff  never  existed,  did  not  make  it  error  to 
permit  such  counsel  in  argument  to  change  his  ground  as  to  the  date 
and  form  of  the  contract,  but  not  as  to  its  essence,  the  change  being 
necessitated  by  the  turn  the  evidence  finally  took,  and  there  being 
nothing  in  the  record  to  indicate  that  the  plaintiff's  preparation  and 
management  of  the  case  were  different  from  what  they  would  have  been 
had  he  known  at'  the  outset  that  the  defence  was  to  be  placed  on  the 
ground  finally  taken. 

Evidence — Probability  of  disputed  fact — It  being  claimed  that  a  material  part 
of  a  letter  introduced  in  evidence  was  not  in  the  letter  when  sent, 
the  testimony  of  a  witness  that  he  saw  the  letter  within  an  hour  after 
it  was  received,  and  that  it  then  contained  the  part  in  question  is  ad- 
missible. 

Handrivriting — Qualification  of  witness  to  hand-uriting — A  person  who  has 
become  familiar  with  the  hand- writing  of  another  by  reading  his  undis- 
puted letters  may  give  evidence  tending  to  show  the  genuineness  of  a 
letter  in  question  claimed  to  be  written  by  him. 

Evidence  in  rebuttal — Order  of  evidence  under  rulings  not  excepted  <o— When, 
under  rulings  of  the  court  not  excepted  to,  the  order  of  evidence  is 
established,  the  question  of  what  is  proper  evidence  in  rebuttal  will  be 
determined  with  reference  to  the  order  so  established  in  the  particular 
case. 

Evidence  of  declarations — OircumstanQes  and  conversation  giving  force  and  cer- 
tainty to  dedaraiion — In  showing  a  material  declaration  made  by  the 
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plaintiffs'  decedent,  the  defendant  was  entitled  to  show  enough  of  the 
circumstances  in  which  it  was  made  and  the  conversation  of  which  it 
was  a  part  to  give  force  and  certainty  to  the  declaration. 

Documentary  evidence — Admisiiom  as  ground  of  receiving  book — An  account 
that  is  not  an  original  book  is  proper  evidence  in  connection  with 
proof  tending  to  nhow  an  admission  of  its  correctness. 

Admission — Scope  of  admission  oj  to  correctness  of  book — When  the  defend- 
ant's account  book  shows  an  application  by  way  of  i>ayment  of  a  claim 
which  without  such  application  the  defendant  could  avail  himself  of 
only  under  a  plea  of  offset,  evidence  tending  to  show  an  admission  of 
the  correctness  of  the  account  tends  to  show  the  propriety  of  such  ap- 
plication. 

Evidence  as  to  the  financial  worth  of  one  deceased — On  the  question  of  the 
amount  and  value  of  the  property  of  a  deceased  person  at  a  particular 
time  in  his  life,  the  testimony  of  a  witness  who  had  been  intimately 
associated  with  him  in  business  for  a  period  of  many  years,  covering  the 
time  in  question,  as  to  his  knowledge  of  the  property  of  the  deceased  at 
such  time,  and  his  opinion  of  his  financial  worth  based  on  such  know- 
ledge was  competent. 

Inventory  as  evidence  against  administralors — ^When  the  question  of  the  finan- 
cial worth  of  a  deceased  person  is  material  in  a  case  to  which  his  ad- 
ministrators are  a  party,  the  inventory  of  his  estate  filed  by  such  ad- 
ministrators shortly  after  his  death  is  admissible  in  connection  with 
evidence  tending  to  show  the  amount  of  his  indebtedness. 

Presumption  when  record  is  silent — Such  inventory  having  been  received  in 
evidence,  it  will  be  presumed  that  there  was  evidence  in  respect  to  the 
indebtedness  of  the  deceased,  if  the  contrary  does  not  appear  by  the 
record. 

Evidence — Character  as  to  remoteness  determined  by  other  evidence — When  the 
question  is  as  to  the  financial  worth  of  a  deceased  person  five  years  be- 
fore his  death,  evidence  of  the  amount  of  his  estate  at  the  time  of  his 
decease  is  not  too  remote,  when  received  in  connection  with  evidence 
relating  directly  to  his  worth  at  the  time  in  question. 

Jones  V.  Ellis,  68  Yt.  544  distinguished. 

Evidence  of  disconnected  facts — ^Evidence  that  a  father,  in  deeding  a  house  to 
a  daughter  at  a  particular  time,  took  back  a  life  lease  of  it,  has  no  ten- 
dency to  show  whether  a  transfer  of  property  to  the  husband  of  the 
daughter  about  two  years  before  was  a  gift,  loan  or  payment. 

Declarations — Natural  import  of  conversation — Collateral  facts — ^A  deed  by  the 
decedent  to  a  daughter,  of  a  house,  with  a  reservation  of  a  life  lease, 
might  naturally  be  spoken  of  by  him  as  a  gift,  and  testimony  as  to  the 
precise  transaction  would  not  properly  rebut  the  testimony  of  a  witness 
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who  had  recited  a  conyersation  in  which  the  decedent  spoke  of  the 
$6000  in  question  as  a  gift  and  also  of  the  collateral  matter  of  the  deed 
to  his  daughter  as  a  gift. 

Argument  to  the  jury — In  denying  that  he  had  stated  during  the  trial  that  a 
trade  in  question  was  made  while  the  defendant  was  living  in  the  west, 
counsel  for  the  defendant  said  in  argument :  ''I  knew  otherwise  ;  I 
knew  that  this  trade  was  not  concluded  until  after  Davis  [the  defendant] 
returned  to  Vermont."  This  remark  was  not  regarded  as  a  statement  by 
counsel  of  a  material  fact  as  within  his  own  knowledge,  but  as  an  ex- 
pression of  his  understanding  as  an  attorney  of  what  the  case  was  to  be, 
given  as  a  reason  why  he  could  not  have  made  the  statement  attributed 
to  him. 

Fmper  inferences  of  fact  from  non-production  of  hook — ^Under  a  bare  conces- 
sion that  the  defendant  had  received  from  the  plaintifb'  decedent  a 
sum  of  money  sued  for,  it  behooved  the  plaintiffs  if  they  had  any  evi- 
dence that  their  decedent  exx>ected  the  money  to  be  repaid  to  produce 
it,  and  their  failure  to  produce  any  book  on  which  the  money,  conceded 
to  have  been  delivered,  was  chiarged,  was  a  circumstance  tending  to 
show  that  the  delivery  of  the  money  did  not  create  a  debt  and  was 
proper  for  the  consideration  of  the  jury,  and  so  for  comment  in  the 
argument  of  counsel  and  the  charge  of  the  court. 

Argument — ^The  failure  of  the  plaintiffs  to  produce  a  book  on  which  the 
items  making  up  their  claim  were  charged  being  legitimate  matter  for 
comment,  they  could  not  have  been  harmed  by  an  argument  based  on 
the  less  damaging  fact  thai  as  administrators  they  had  not  included  the 
claim  sued  on  in  their  inventory,  and  hence  the  propriety  of  an  argu- 
ment based  on  the  inventory  is  not  considered. 

Inferences  as  to  letter  not  produced—The  fact  that  counsel  for  the  defendant  in 
producing  certain  letters  declared  that  they  were  all  his  client  had  re- 
ceived from  the  writer,  did  not  make  it  error  to  permit  the  jury  to  find, 
from  evidence  subsequently  introduced,  that  the  defendant  had  re- 
ceived another  letter  from  the  writer,  and  on  that  fact,  if  found,  in 
connection  with  the  other  evidence,  to  base  such  inferences  as  the 
testimony  warranted. 

Inferences  of  fact  from  language  of  letter  as  to  writer's  knowledge — ^The  question 
of  what  facts  may  be  inferred  to  have  been  within  the  knowledge  of  the 
writer  of  a  letter,  in  view  of  the  language  of  the  letter  taken  in  connec- 
tion with  all  the  other  evidence,  is  for  the  jury.  Such  question  is  not 
one  of  construction. 

Qranite  Company  v.  MuUikeny  66  Yt.  466  distinguished. 

Argument  to  he  confined  to  evidenceSuggestion  of  facts  not  in  evidence — ^The 
defendant  and  his  wife  being  disqualified  from  testifying,  the  de- 
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fendant's  counsel  in  argument  called  the  attention  of  the  jury  to  this 
fact,  and  then  went  on  to  say  that  there  were  a  great  many  things 
which  his  client  knew  and  which  his  client's  wife  knew  and  which 
counsel  knew  that  they  could  not  show.  This  assertion  was  re- 
garded as  manifestly  improper  and  as,  without  doubt,  prejudicial. 

Nonrprodiustion  of  incompetent  evidence — Making  evidence — By  passing  to  the 
other  side,  with  an  expression  of  consent  to  their  use,  inadmissible 
letters  which  the  other  side  does  not  use,  counsel  do  »not  acquire  the 
right  to  comment  in  argument  upon  the  failure  of  the  other  side  to  in- 
troduce the  letters  in  evidence. 

Argument — Reference  to  files  in  the  case  not  connected  with  the  trial — It  is  error 
for  counsel,  in  argument  to  the  jury,  to  state  matters  shown  by  affi- 
davits, for  continuance,  filed  in  the  cause  but  not  pertaining  to  the 
trial,  and  not  brought  before  the  jury  in  connection  therewith. 

Genbbal  assumpsit  with  specifications  for  money  loaned 
and  for  rent.  Pleas,  the  general  issue  with  notice,  and  payment. 
Trial  by  jury,  Orleans  County,  September  Term,  1897,  RoweU^ 
J.,  presiding.  The  court  directed  a  verdict  for  the  plaintiffs  for 
$204.07,  with  interest  thereon,  the  sum  named  being  conceded 
by  the  defendant  to  be  due  and  unpaid  as  rent,  and  submitted 
to  the  jury  the  right  of  the  plaintiffs  to  recover  in  excess  of  thai 
amount.  Verdict  for  the  plaintiffs  to  recover  $204.07  with  in- 
terest.    Judgment  on  verdict.     The  plaintiffs  excepted. 

The  action  was  brought  by  B.  M.  R.  Nelson  in  his  life  time, 
and  after  his  death  was  prosecuted  by  W.  H.  Blaisdell  and  E.  W. 
Barron  as  special  administrators  of  his  estate.  The  plaintiffs 
sought  to  recover  as  rent  a  larger  sum  than  $204.07,  and  also 
claimed  to  recover  $6000,  on  the  ground  that  the  decedent  had 
loaned  that  amount  to  the  defendant. 

It  appeared  that  the  defendant's  wife  and  Sam  Kelson  were 
the  only  children  of  the  decedent. 

The  defendant  called  one  Enoch  Kowell  as  a  witness  who 
testified  that  in  the  summer  of  1894  the  decedent  told  him  that 
he  had  given  the  defendant  $6000,  and  had  given  the  defendant's 
wife  what  he  called  $4000.  He  testified  that  these  statements 
were  made  in   the  course  of  a  conversation  with  reference  to 
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trouble  between  the  decedent  and  the  wife  of  his  son  Sam  and 
some  part  of  the  conversation,  connected  with  the  statement  as 
to  the  gift  to  the  defendant,  but  not  directly  concerning  it,  was 
testified  to  by  the  witness. 

The  defendant  also  called  Sam  Nelson  as  a  witness  and  his 
testimony  tended  to  show  that  the  decedent  had  told  him  that  he 
had  given  the  defendant  $6000.  As  tending  to  show  how  the 
decedent  came  to  say  this,  he  was  allowed  to  testify  to  other  parts 
of  the  conversation  which  showed  that  the  matter  came  ap  in 
connection  with  a  contemplated  gift  to  the  witness  of  a  like 
amount,  and  that  the  gift  of  $6000,  to  the  defendant,  was  referred 
.  to  by  the  decedent  as  a  reason  for  the  contemplated  gift  to  the 
witness. 

The  evidence  consisted  largely  of  letters,  the  number  and 
nature  of  which  are  set  out  in  the  opinion.  To  the  argument  of 
the  defendant's  counsel  as  to  the  inferences  proper  to  be  drawn 
from  the  letter  of  December  18th,  the  plaintiff  assigned  his 
objections,  which  were  only  that  it  was  not  in  line  with  the 
defence  pleaded,  that  the  plaintiff  had  had  no  notice  of  the  claim 
made  in  argument  and  that  there  was  no  evidence  supporting  it. 

To  the  instruction  of  the  court  in  regard  to  the  inferences 
which  the  jury  might  draw  from  that  letter  the  plaintiff  also 
assigned  his  objections,  which  were  only  that  it  was  for  the  court 
and  not  for  the  jury  to  say  what  the  letter  indicated  and  that  there 
was  no  evidence  tending  to  show  that  any  letter  was  written 
modifying  the  offer  contained  in  the  letter  of  December  12. 

John  Young  and  W.  W.  Miles  for  the  plaintiffs. 

jP.  TT.  Baldwin  and  JSaies^  May  cfc  Simonds  for  the  defend- 
ant. 

MuNsoN,  J.  The  plaintiffs,  special  administrators  of  the 
estato  of  B.  M.  R.  Nelson,  sought  to  recover  six  thousand  dol- 
lars claimed  to  have  been  loaned  defendant  by  the  deceased.  The 
exceptions  state  that  the  defendant  admitted  the  receipt  of  the 
money  as  charged,  and  made  no  claim  that  he  had  repaid  it,  and 
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pleaded  only  the  general  issue  with  notice.  This  notice  was  in 
substance  that  on  the  first  day  of  October,  1890,  the  defendant 
was  the  husband  of  Nelson's  only  daughter,  and  was  living  and 
engaged  in  business  at  West  Superior,  Wisconsin;  and  that 
Nelson,  in  consideration  that  the  defendant  would  at  once  sell 
out  his  business  and  return  to  Barton,  Vermont,  to  live,  agreed  to 
give  him  for  so  doing  the  sum  of  six  thousand  dollars ;  and  that 
in  accordance  with  such  contract  and  agreement  the  defendant 
did  at  once  thereafter  sell  out  his  business  at  a  great  sacrifice, 
and  return  to  Barton  to  live ;  and  that  Nelson  paid  the  defend- 
ant for  selling  out  his  business  the  sum  of  six  thousand  dollars, 
it  being  the  same  money  mentioned  in  the  first  eight  items  of 
the  plaintiffs'  specifications. 

In  making  an  opening  statement  to  the  jury,  defendant's 
counsel  said  he  expected  it  would  turn  out  in  evidence  that  there 
was  a  great  deal  of  correspondence  between  Nelson  and  the 
defendant  with  reference  to  the  defendant's  returning  to  Ver- 
mont, and  that  on  account  of  the  final  agreement  and  contract 
that  was  made  between  them  the  defendant  did  return  to  Ver- 
mont and  remain  there.  At  the  conclusion  of  this  statement, 
defendant's  counsel  conceded  the  receipt  of  the  six  thousand  dol- 
lars, and  said,  ^'  we  claim  that  Nelson  paid  it  to  Davis  on  this 
contract." 

The  plaintiffs  also  claimed  to  recover  an  item  of  rent,  and 
the  defendant  conceded  his  liability  for  any  balance  of  it  remain- 
ing unpaid,  and  the  plaintiffs  thereupon  rested  their  case. 
Defendant's  counsel  then  said  that  there  was  unquestionably  a 
prima  facie  case  for  the  plaintiffs  as  far  as  the  rent  was  con- 
cerned, but  that  they  would  like  a  ruling  as  to  whether  the 
plaintiffs  had  made  out  9,  prima  fa^  case  for  the  six  thousand 
dollars,  and  the  court  then  ruled  that  the  defendant's  concession 
as  to  the  six  thousand  dollars  made  a  prim,a  fade  case  for  the 
plaintiffs  upon  that  part  of  their  claim,  and  the  defendant,  with- 
out excepting  to  this  ruling,  proceeded  with  his  evidence. 
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The  exceptions  state  that  the  only  evidence  tending  to  show 
any  contract  or  arrangement  between  Nelson  and  the  defendant 
for  the  defendant's  return  to  Barton,  made  before  such  retam, 
was  a  correspondence  covering  nine  letters  from  Nelson  to  the 
defendant  or  his  wife,  introduced  by  the  defendant,  and  eleven 
letters  from  the  defendant  or  his  wife  to  Nelson,  introduced  by 
the  plaintifb.  It  may  be  gathered  from  these  letters  that  the 
defendant  and  his  wife  had  left  Barton  for  a  trip  to  the  West 
not  long  before  the  commencement  of  the  correspondence,  and 
that  there  had  been  some  talk  before  their  departure  about  the 
defendant's  going  into  business  in  Barton  with  financial  assist- 
ance from  Nelson;  that  Nelson  did  not  anticipate  that  the  defend- 
ant would  establish  himself  elsewhere  without  further  discussion 
of  this  plan,  but  that  the  defendant  was  disappointed  at  not 
receiving  some  definite  statement  from  Nelson  before  leaving, 
and  went  with  an  inclination  to  locate  in  the  West  if  circum- 
stances were  favorable;  that  before  the  matter  was  decided 
defendant's  wife  wrote  Nelson  with  a  view  to  ascertaining  his 
intentions,  and  received  a  response  which  the  defendant  regarded 
as  discouraging ;  that  the  defendant  finally  bought  an  interest  in 
his  brother's  business  at  West  Superior,  without  further  commu- 
nication with  Nelson,  and  that  Nelson  was  greatly  disturbed 
when  he  learned  what  had  been  done. 

The  earlier  correspondence  relating  to  the  trouble  can  be 
sofSciently  characterized  by  a  general  statement.  The  letters  of 
Nelson  express  throughout  a  great  desire  to  have  the  defendant 
sell  out  and  return  as  soon  as  possible,  and  a  willingness  to  make 
good  his  loss  in  doing  so  and  assist  him  after  his  return.  The 
defendant  at  first  urges  the  necessity  of  their  remaining,  but 
afterwards  expresses  a  willingness  to  return  if  Nelson  advises  it 
after  considering  the  matters  submitted.  It  is  evident,  however, 
that  this  was  followed  by  the  making  and  withdrawal  of  further 
objections  in  letters  not  produced  ;  for  Nelson  afterwards  speaks 
of  his  disappointment  in  finding  that  what  he  had  written  was 
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deemed  insufficient,  and  later,  of  his  pleasure  at  the  prospect  of 
their  speedy  return. 

In  the  letter  last  referred  to,  Kelson  remarked  that  he  did 
not  want  the  defendant  to  do  anything  to  injure  himself  finan- 
cially, and  asked  defendant  to  write  him  what  he  should  expect 
him  to  do  for  him  when  he  got  back.  In  reply  to  this  the  de- 
fendant wrote  that  he  should  at  least  expect  him  to  fix  up  the 
store  as  had  been  talked,  and  let  him  have  it  rent  free,  and  fur- 
nish him  not  to  exceed  eight  thousand  dollars  without  interest, 
to  be  paid  back  as  fast  as  it  could  be  without  injury  to  the 
business;  Nelson  to  have  what  goods  he  took  at  cost  and  freight. 
To  this  Nelson  replied,  under  date  of  December  twelfth,  that  if 
the  defendant  would  come  back  he  would  fix  up  the  store  to  suit 
him,  and  let  him  have  the  use  of  the  store  and  eight  thousand 
dollars  in  money  without  rent  or  interest  until  the  rent  and  in- 
terest should  amount  to  one  thousand  dollars,  and  pay  the  regular 
price  for  what  he  had  from  the  store ;  and  the  letter  contains  the 
further  statement  that  if  this  was  not  satisfactory  he  would  give 
defendant  six  thousand  dollars  and  let  him  have  it  along  as 
needed.  Defendant's  letter  of  December  eighteenth,  written 
partly  by  himself  and  partly  by  his  wife,  does  not  acknowledge 
the  receipt  of  the  above  communication,  but  would  seem  from  its 
contents  to  have  been  written  in  reply  to  it.  In  this  letter  the 
defendant  speaks  of  the  difference  between  his  wife's  having 
money  and  his  having  it  in  his  own  right,  and  further  on  says 
he  can  see  Nelson's  offer  in  no  other  light  than  that  he  will 
give  him  the  equivalent  of  one  thousand  dollars  and  put  him  un- 
der a  debt  drawing  interest  after  eighteen  months ;  and  his  wife 
says  it  is  only  giving  him  one  thousand  dollars,  and  that  if  they 
stayed  there  they  would  not  need  to  borrow  money  and  pay  inter- 
est. 

In  offering  the  letter  of  December  twelfth,  defendant's 
counsel  spoke  of  it  as  '^conclusive  of  the  case."  The  plaintiffs 
objected  to  its  admission  on  the  ground  that  the  alternative 
proposition  to  give  the  defendant  six  thousand  dollars  was  not 
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written  therein  by  Nelson.  No  letter  written  by  Nelson  later 
than  December  twelfth  was  produced,  but  a  letter  from  the  de- 
fendant's wife  speaks  of  one  dated  the  27th.  The  exceptions 
show  that  the  plaintiffs  notified  the  defendant  to  produce  all 
letters  received  by  the  defendant  or  his  wife  from  Kelson 
after  December  12,  1890,  and  that  defendant's  counsel  replied, 
"These  letters,  exhibits  one  to  eleven,  are  all  the  letters  that 
the  defendant  or  his  wife  received  from  Mr.  Nelson  after 
that  date  that  we  can  find  or  know  anything  about,  or  ever  knew 
anything  about."  The  plaintiffs  introduced  a  letter,  dated  Janu- 
ary 4th,  1891,  in  which  the  defendant  wrote  Nelson  that  after 
discussing  the  matter  further  they  had  come  to  a  final  decision 
that  they  could  never  understand  things  or  make  them  under- 
stood by  writing,  and  that  they  were  going  to  Yermont  about  the 
27th,  with  the  intention  of  staying  if  satisfactory  arrangements 
could  be  made. 

Defendant's  counsel  suggested  in  argument,  in  explanation 
of  defendant's  letter  of  December  eighteenth,  that  the  offer  of 
six  thousand  dollars  contained  in  the  letter  of  December  twelfth 
might  have  been  modified  by  a  subsequent  letter  from  Nelson 
stating  it  to  be  an  advancement  to  the  wife,  or  that  the  offer  as 
made  might  have  been  understood  by  the  defendant  and  his  wife 
to  have  been  so  intended.  But,  upon  being  inquired  of  by  the 
court,  counsel  stated  that  they  did  not  stand  upon  the  ground  of 
an  advancement  to  the  defendant's  wife,  and  did  not  claim  that 
when  defendant  returned  to  Yermont  there  was  any  agreement 
between  him  and  Nelson  as  to  what  Nelson  should  give  him  for 
coming  back,  but  did  claim  that  it  fairly  appeared  from  the  cir- 
cumstances of  the  case,  in  connection  with  the  testimony  as  to 
Nelson's  statements,  that  an  arrangement  was  made  after  the  de- 
fendant's return,  by  which  Nelson  let  defendant  have  six  thou- 
sand dollars  in  such  a  way  that  it  did  not  create  a  debt  from  him 
to  Nelson.  The  charge  of  the  court  permitted  a  verdict  for  the 
defendant  upon  the  ground  stated. 
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It  is  clear  that  the  notice  filed  with  the  general  issne,  and 
the  opening  statement  made  by  counsel^  placed  the  defendant's 
claim  npon  an  agreement  made  before  the  defendant  left  West 
Superior,  and  operating  as  the  consideration  for  his  retarn ;  and 
the  position  taken  by  counsel  during  the  introduction  of  evidence, 
as  before  indicated,  was  in  harmony  with  that  theory ;  and  the 
exceptions  disclose  nothing  previous  to  the  argument  that  would 
notify  plaintiff's  counsel  of  any  other  claim.     It  is  evident  that 
the  production  of  defendant's  letter  of  January  fourth  forced  the 
defence  to  change  its  ground  as  to  the  date  and  form  of  the  con- 
tract.   The  defendant  was  not  precluded  from  doing  this  by  the 
notice  filed,  for  a  notice  is  treated  as  a  pleading  and  not  as  a  speci- 
fication. Any  evidence  tending  to  show  that  there  was  never  a  cause 
of  action  could  be  made  available  under  the  general  issue.  Gregory 
V.  Tomlinsanj  68  Vt.  410 ;  Limerick  Bcmk  v.  Adams^  70  Vt.  132. 
Nor  were  defendant's  counsel  precluded  from  this  course  by  their 
previous  treatment  of  the  case.     It  cannot  be  said  that  the  plain- 
tiffs were  necessarily  harmed  by  the  change.     The  essence  of  the 
claim  as  originally  stated  remained  the  same.     It  is  true  that  a 
contract  spoken  of  as  the  consideration  of  defendant's  return  be- 
came by  this  change  a  contract  made  after  his  return  and  the 
consideration  for  his  remaining ;  but  this  was  immaterial,  for  the 
return   was  nothing  except  as  it  involved  a  remaining.     The 
change  was  important  only  in  its  relation  to  the  matter  of  evi- 
dence.    The  conduct  of  the  trial  in  this  respect  was  within  the 
discretion  of  the  court,  and  there  can  be  no  advantage  of  excep. 
tion  unless  it  is  made  to  appear  that  the  course  taken  deprived 
the  plaintiffs  of  some  legal  right.     If  the  plaintiffs'  preparation 
and  trial  of  the  case  were  such  as  fully  met  the  position  finally 
taken,  they  had  no  ground  of  complaint.    There  is  nothing  in 
the  case  from  which  we  can  say  that  they  were  harmed  in  this 
respect.     It  does  not  even  appear  that  they  claimed  in  the  court 
below  that  their  preparation  or  management  of  the  case  would 
have  been  different  if  they  had  known  the  defence  was  to  be 
placed  on  the  ground  finally  taken. 
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The  claim  of  plaintiffs  that  there  was  no  evidence  tending  to 
show  that  any  contract  was  made  after  the  defendant  retnmed  to 
Barton  cannot  be  sustained.  The  correspondence  indicated  that 
the  defendant  retnmed  in  consequence  of  certain  negotiations,  to 
remain  if  satisfactory  arrangements  could  be  concluded.  He  did 
remain,  and  there  was  evidence  of  statements  by  Nelson  that  he 
had  f^ven  him  six  thousand  dollars. 

The  plainti£b  claimed  that  the  six  thousand  dollars  alterna- 
tive offer  was  not  in  the  letter  of  December  twelfth  when  sent, 
and  their  claim  was  supported  by  the  fact  that  no  mention  was 
made  of  that  offer  in  defendant's  letter  of  December  eighteenth. 
To  meet  the  unfavorable  inference  arising  from  this  fact,  it  was 
permissible  to  show  by  one  who  saw  the  letter  within  an  hour 
after  it  was  received,  that  it  then  contained  the  clause  in  ques- 
tion. 

Nor  was  it  error  to  elicit  from  this  witness  that  he  had  been 
shown  the  previous  correspondence  and  had  read  enough  of  it  to 
become  familiar  with  the  handwriting  of  the  letter  in  question, 
and  that  about  that  time  he  read  a  letter  in  that  handwriting  in 
which  the  writer  promised  to  pay  the  defendant  six  thousand 
dollars  if  h^  would  come  back.  The  answer  in  this  form  was 
doubtless  some  evidence  tending  to  show  that  the  disputed  clause 
was  in  Nelson's  handwriting,  and  as  such  it  was  afterwards  made 
the  basis  of  an  objection  to  evidence  offered  to  rebut  the  plain- 
tiffs' case  upon  that  point.  But  this  evidence  was  not  introduced 
under  any  holding  that  the  defendant  must  offer  proof  of  the 
handwriting  of  that  clause  to  entitle  the  letter  to  admission,  and 
we  do  not  think  its  introduction  entitled  the  plaintiffs  to  have 
the  defendant's  evidence  of  genuineness  put  in  at  that  time.  The 
defendant  offered  the  letter  in  putting  in  his  case,  and  the  plain- 
tiffs stated  their  claim  by  way  of  objection,  but  upon  being  told 
that  the  right  to  contest  the  genuineness  of  that  clause  would  be 
open  to  them,  the  letter  came  in  without  objection.  The  plain- 
tiffs did  contest  its  genuineness  in  putting  in  their  reply  to  the 

20 
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defendant's  case,  and  the  defendant  was  then  permitted  to  rebut 
by  introducing  expert  evidence  that  the  clause  was  in  Nelson's 
handwriting.  The  order  of  evidence  under  the  rulings  of  the 
court,  not  excepted  to,  was  such  as  clearly  made  this  evidence 
proper  in  rebuttal. 

The  exceptions  taken  to  the  testimony  of  Bowell  and  Sam 
Nelson  as  to  the  fact  of  trouble  between  Nelson  and  Sam's 
wife,  and  what  Nelson  said  about  it,  are  not  sustained.  The  de- 
fendant was  clearly  entitled  to  show  enough  of  the  circumstances 
and  conversation  to  give  force  and  certainty  to  Nelson's  declara- 
tion. None  of  the  testimony  that  came  in  under  exception 
exceeded  this  limit. 

One  HartweU,  a  clerk  in  the  defendant's  store,  testified  that 
the  defendant  kept  an  account  with  Nelson,  and  that  at  a  time 
when  this  account  showed  certain  items  of  rent  credited  Nelson 
on  the  goods  he  had  had,  with  a  balance  struck  showing  a  small 
amount  his  due,  Nelson  looked  the  account  over  and  said  it  was 
probably  all  right.  The  account  was  thereupon  received  in  evi- 
dence in  connection  with  the  testimony  of  the  witness,  as  tending 
to  show  part  payment  of  the  rent  sued  for.  This  was  not  error. 
The  admissibility  of  the  book  did  not  depend  upon  its  being  a 
\>ook  of  original  entries,  but  upon  Nelson's  recognition  of  it  as  a 
correct  account.  The  book  was  relied  upon  only  as  the  basis  of 
an  admission.  Nor  was  it  made  inadmissible  by  the  fact  that 
there  was  no  plea  in  offset.  The  evidence  had  a  tendency  to  show 
that  Nelson  recognized  the  application  of  the  rent  in  payment  of 
his  store  account  as  proper,  and  treated  the  balance  shown  as  the 
amount  his  due. 

The  court  held  that  if  Nelson  could  well  afford  to  do  what 
it  was  claimed  he  did  do,  it  would  be  some  evidence  tending  to 
show  that  he  did  it,  and  received  evidence  that  he  was  worth 
about  fifty  thousand  dollars.  The  plaintiffs  excepted  to  the  evi- 
dence as  irrelevant,  and  now  insist  that  no  presumption  that  a 
man  has  agreed  to  pay  money  can  arise  from  the  fact  that  he  has 
ample  means  to  make  the  payment.  The  argument  hardly  reaches 
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the  ground  of  admifisibility.  Many  facts  that  have  no  independ- 
ent tendency  to  establish  an  issue  become  admissible  after  other 
evidence  has  been  adduced.  This  fact  was  offered  as  bearing 
upon  the  probability  of  a  very  unusual  agreement  as  to  the  mak- 
ing of  which  direct  evidence  had  been  introduced.  The  essence 
of  the  defendant's  claim  was  that  Nelson  had  given  six  thousand 
dollars  for  the  pleasure  of  having  his  daughter  live  near  him.  We 
think  the  possession  of  ample  means  would  have  a  legitimate 
bearing  upon  the  question  whether  such  a  contract  had  been 
made. 

The  evidence  offered  in  proof  of  this  fact  was  also  objected 
to  on  the  ground  that  it  was  incompetent.  The  witness  had  been 
associated  with  Nelson  in  business  for  many  years,  and  he  was 
permitted  to  state  what  he  knew  of  Nelson's  property,  and  give 
an  opinion  of  his  worth  based  upon  that  knowledge.  We  think 
evidence  of  this  character  is  admissible.  It  is,  like  most  evi- 
dence, subject  to  the  infirmity  of  uncertainty,  but  it  would  eyi- 
dently  be  impracticable  in  the  case  of  unsettled  estates  to  prove 
the  fact  in  any  other  way. 

The  defendant  was  also  permitted  to  introduce,  as  tending 
to  show  what  Nelson  was  worth  at  the  time  in  question,  the  in- 
ventory of  his  estate  filed  in  the  Probate  Court  by  the  plaintiffs 
as  special  administrators.  It  is  argued  that  this  was  incompe- 
tent without  evidence  tending  to  show  the  amount  of  the  indebt- 
edness. For  aught  that  appears  in  the  exceptions  there  may 
have  been  such  evidence.  It  is  also  claimed  on  the  authority  of 
Janes  ▼.  Mlis^  68  Yt.  544,  that  the  eyidence  was  too  remote  in 
point  of  time.  But  the  testimony  of  the  witness  last  referred  to 
evidently  furnished  the  connection  that  was  considered  necessary 
in  the  case  cited. 

The  plaintiffs  offered  to  show  that  Nelson,  on  deeding  a  house 
to  his  daughter  in  November,  1892,  took  back  a  life  lease  of  it, — 
as  tending  to  show  that  Nelson  was  not  giying  away  his  estate, 
and  to  rebut  Rowell's  testimony  that  Nelson  told  him  he  had 
given  the  house  to  his  daughter.     This  was  properly  excluded. 
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It  is  difficult  to  imagine  how  this  transaction,  two  years  after  the 
one  in  question,  could  have  any  bearing  upon  the  probability  of 
the  defendant's  claim.  Kor  did  it  fairly  tend  to  rebut  Bowell's 
testimony.  The  testimony  was  not  a  statement  of  the  fact  it- 
self, but  of  what  Nelson  said  about  it ;  and  the  transaction  waa 
one  which  Nelson  might  naturally  and   properly  speak  of  as  a 

gift. 

Several  points  are  made  under  exceptions  taken  to  the  ar- 
gument. In  denying  that  he  had  stated,  early  in  the  trial,  that 
there  was  an  ofEer  of  six  thousand  dollars  which  was  accepted^ 
and  on  the  strength  of  which  the  defendant  had  returned  to 
Vermont,  Mr.  Prouty  remarked,  "  I  never  said  it,  *  *  *  I  knew 
otherwise.  I  knew  that  this  trade  was  not  concluded  until  after 
Davis  returned  to  Vermont."  Plaintiffs'  counsel  treat  what  fol- 
lows the  denial  as  a  statement  by  counsel  of  a  material  fact  as  with- 
in his  own  knowledge.  We  do  not  so  regard  it.  It  was  apparently 
urged  as  a  reason  why  he  could  not  have  made  the  statement 
claimed,  and  we  think  it  may  properly  be  treated  as  a  reference 
to  his  understanding  as  an  attorney  ot  what  their  case  was  to  be. 

But,  in  another  part  of  his  argument,  after  referring  to  the 
fact  that  the  law  closed  the  mouth  of  the  defendant  and  of  his 
wife,  Mr.  Prouty  went  on  to  say  that  there  were  a  great  many 
things  about  the  case  which  the  defendant  knew,  and  which  his 
wife  knew,  and  which  counsel  knew,  which  they  could  not  show. 
This  positive  assertion  of  the  existence  of  facts  which  could  not 
be  shown  because  of  the  disqualification  was  manifestly  improper 
and  doubtless  prejudicial. 

Nor  was  the  advocate  justified  in  referring  to  and  comment- 
ing on  the  fact  that  the  plaintiffs  had  not  offered  three  inad-^ 
missible  letters  written  by  Mrs.  Nelson,  which  defendant's  coun- 
sel had  passed  to  the  other  side  with  an  expression  of  their  de- 
sire to  have  them  in  the  case.  The  failure  of  a  party  to  produce 
competent  evidence  in  his  possession  is  proper  matter  of  com- 
ment,  but  a  party  cannot  make  evidence  for  himself  by  placing 
inadmissible  documents  in  the  possession  of  the  other  party  with 
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a  waiver  of  objection,  and  commenting  on  his  failure  to  nee  them. 

Any  conduct  of  a  party  and  his  counsel  in  the  trial  of  a 
cause  which  has  a  legitimate  bearing  upon  the  good  faith  of  his 
claim,  so  far  as  it  has  appeared  before  the  jury,  is  proper  matter 
of  comment.  But  matters  shown  by  the  files,  not  pertaining  to 
that  trial  and  not  brought  before  the  jury  in  connection  with  it, 
cannot  be  made  use  of  in  argument.  It  was  error  for  counsel  to 
state  to  the  jury  what  had  appeared  in  affidavits  for  a  continu- 
ance at  a  previous  term. 

Mr.  Prouty  argued  the  non-existence  of  any  written  evi- 
dence of  indebtedness  from  the  fact  that  the  claim  was  not  in- 
cluded in  the  inventory  returned  by  the  special  administrators. 
It  is  not  necessary  to  inquire  just  what  could  properly  be  inferred 
from  this  fact.  The  conduct  of  the  trial  on  the  part  of  the 
plaintiffs  afforded  so  much  better  ground  for  the  argument  that 
the  plaintifib  cannot  have  been  harmed  by  its  being  first  put  on 
the  ground  stated. 

No  book  was  produced  on  which  Nelson  had  made  any 
charge  of  the  items  making  up  the  six  thousand  dollars.  The 
court  in  its  charge  recognized  the  validity  of  the  argument  made 
by  defendant's  counsel  that  the  absence  of  any  charge  of  these 
items  was  a  circumstance  tending  to  show  that  the  payment  did 
not  create  a  debt ;  and  to  this  the  plaintiffs  excepted.  The  plain- 
tiffis  claimed  and  now  contend  that  the  defendant's  concession 
that  he  received  the  six  thousand  dollars  as  charged  in  the  speci- 
fications relieved  the  plaintiffs  from  producing  any  written  evi- 
dence upon  that  branch  of  the  case,  so  that  the  omission  to  pro- 
duce a  book  had  no  tendency  to  show  that  charges  were  not 
made.  But  the  concession  touched  only  the  delivery  of  the 
money,  and  the  question  was  whether  it  was  to  be  repaid,  and  if 
the  plaintiffs  had  any  evidence  which  tended  to  show  that  Nelson 
so  expected,  it  behooved  them  to  produce  it,  and  their  failure  to 
do  so  was  a  proper  matter  for  the  consideration  of  the  jury. 

The  court  instructed  the  jury  that  if  the  defendant's  letter 
of  December  18th  fairly  indicated  to  their  minds  that  it  was 
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probable  that  Kelson  had  written  a  letter  subsequent  to  his  letter 
of  December  12th  modifying  the  ofEer  therein  submitted,  they 
would  have  a  right  to  act  upon  what  was  so  indicated.  The 
plaintiffs  claim  that  this  was  error  because  defendant's  counsel, 
upon  being  previously  notified  to  produce  all  letters  of  Mr. 
Kelson  written  after  December  12th,  replied  that  they  had  pro- 
duced all  they  could  find,  or  knew  anything  about,  or  had  ever 
known  anything  about.  It  is  obvious  that  this  emphatic  denial 
had  no  effect  upon  the  conduct  of  the  plaintiffs'  case,  and  it  was 
not  error  to  proceed  upon  the  assumption  that  there  might  have 
been  such  a  letter  notwithstanding  the  statement.  In  fact,  the 
answering  correspondence  refers  to  one  of  later  date  that  was- 
not  produced. 

Counsel  also  claim  that  it  was  for  the  court  to  construe  the 
letter  and  say  what  it  fairly  indicated,  and  cite  us  to  the  rule 
deduced  from  Granite  Company  v.  MvUiken^  66  Vt.  465,  that 
when  the  terms  of  a  letter  are  unambiguous,and  require  no  resort 
to  extrinsic  evidence  to  aid  in  their  construction,  the  court  should 
construe  them.  But  the  cases  are  not  the  same.  That  was  a  letter 
conferring  authority  to  make  a  contract,  and  the  court  held  that 
its  terms  were  not  ambiguous.  Here,  it  was  not  claimed  that 
the  letters  introduced  constituted  a  contract.  The  question  wa& 
not  one  of  construction,  but  of  inference.  The  matters  which 
were  within  the  knowledge  of  the  writer  at  the  time  of  writing 
were  to  be  inferred  from  a  consideration  of  the  indefinite  terms 
of  his  letter  in  connection  with  what  had  been  previously  written^ 
and  the  inference  drawn  was  to  be  considered  in  connection  with 
the  other  eddence  in  determining  the  main  question. 

Jvdgment  reversed  and  cause  remanded. 
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Geobge  p.  Blaib,  Assignee,  v.  Bitohie  and  Wabden. 

October  Term,  1899. 
Present :  Taft,  C.  J.,  Rowsll,  Ttleb,  Munsom,  Thompson,  and  Watson,  J  J. 

Opinion  filed  May  24, 1900. 

Certificate  of  town  derk  endorsed  on  deed  not  conducive, — The  certificate  of 
a  town  clerk  upon  a  deed  or  mortgage  is  but  prima /octe  evidence  of  the 
time  when  it  was  left  for  record,  and  may  be  contradicted  by  parol 
evidence. 

/fufructioiu  to  file  but  not  record — A  deed  or  mortgage  left  with  a  town 
clerk  with  instructions  to  place  it  on  file  but  not  to  record  it,  is  not  left 
for  record  and  the  filing  of  it  as  for  record  is  without  effect.  The  clerk 
should  refuse  to  receive  a  deed  or  mortgage  offered  with  such  instruc- 
tions and  should  put  no  certificate  thereon. 

Recording  in  dUregard  of  instructions — If  a  deed  or  mortgage,  left  with  a 
town  clerk  with  instructions  to  file  it  but  not  to  record  it,  is  subse- 
quently recorded  without  further  instructions,  the  record  is  unauthor- 
ized and  void. 

Ratification  of  act  of  recording  by  taking  instrument  and  paying  record  fee — 
Limitation  upon  retroactive  effect  of  ratificaiion — Such  ratification  of  the 
act  of  a  town  clerk  in  recording  an  instrument  contrary  to  instructions 
as  may  arise  from  calling  for  the  instrument  and  paying  the  record  fee 
can  not  relate  back  so  as  to  affect  property  rights  acquired  before  such 
ratification. 

Ratification  at  about  the  time  to  which  cLssignmerU  in  insolvency  relates — Proof 
of  priority — When  such  ratification  of  the  previously  unauthorised 
recording  of  a  mortgage  was  at  about  the  time  of  the  filing  by  the  mort- 
gagor of  a  petition  in  insolvency,  it  devolves  upon  one  relying  on  the 
record  of  the  mortgage  so  ratified  as  against  the  assignee  in  insolvency 
to  establish  the  fact  that  the  ratification  was  before  the  filing  of  the 
petition. 

Unrecorded  mortgage  without  possession  invalid  against  assignee — A  mortgage 
of  personal  property  not  taken  into  the  possession  of  the  mortgagee  is 
invalid  against  the  assignee  in  insolvency  of  the  estate  of  the  mortga- 
gor, if  there  is  no  authorized  record  of  the  mortgage  at  the  time  of  the 
filing  of  the  petition  in  insolvency. 

When  asnstant  town  derk  may  act  <u  clerk — F.  S,  S014» — ^The  delivery  of  a 
mortgage  to  an  assistant  town  clerk,  when  the  town  clerk  is  present  in 
the  town  clerk's  ofi&ce  and  is  under  no  temporary  disability,  is  not  de- 
livery to  the  town  clerk. 
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Affency  of  (ugistant  derh  in  delivering  inttruments  to  clerk — ^The  delivery  of  a 
mortgage  to  an  assistant  town  clerk  when  the  clerk  is  present  and  act- 
ing in  the  town  clerk's  office  makes  the  assistant  an  agent  in  respect  to 
the  delivery  to  the  clerk. 

Evidence  of  inatriLctione  conveyed  through  agent — Res  gestae — Agent  may  testify 
that  he  followed  instructions  of  principal — ^A  mortgagee  drove  up  in  front 
of  a  town  clerk's  office,  and,oatside  the  office,  handed  a  mortgage  to  the 
assistant  clerk,  who  immediately  took  it  inside  the  office  and  handed  it 
to  the  clerk  with  instructions,  which  the  clerk  remembered  and  testi- 
fied to,  to  put  it  on  file  bat  not  to  record  it.  The  assistant  was  not  able 
to  remember  the  exact  language  of  the  instructions  received  by  him 
from  the  mortgagee,  but  testified  that  he  told  the  clerk  what  the  mort- 
gagee told  him.  This  testimony  taken  together  was  admissible  under 
the  doctrine  of  res  gestae  and  the  rule  that  an  agent  may  testify  that  he 
acted  in  accordance  with  the  instructions  of  his  principal. 

Ohanobby.  The  cause  came  on  for  hearing  on  pleadings, 
master's  report  and  exceptions  thereto,  Oaledonia  Coanty,  Jnne 
Term,  1899,  Tkompsany  Chancellor.  I>ecree  pro /arma  overrul- 
ing the  exceptions  and  dismissing  the  bill.    The  orator  appealed. 

The  bill  was  in  substance,  a  bill  to  set  aside  a  mortgage  of 
personal  property  given  to  the  defendants  Eitchie  and  Warden 
on  the  ground  of  its  invalidity  as  against  the  orator,  who  was  the 
assignee  in  insolvency  of  the  estate  of  the  mortgagor,  one  James 
W.  Blame. 

BateSy  May  <£  Simonds  for  the  orator. 

Dimnstt  (Sa  Slack  for  the  defendants. 

Watson,  J.  The  law  is  well  settled  in  this  State  that  the 
certificate  of  a  town  clerk  upon  a  mortgage  or  deed  of  the  time 
it  was  received  for  record,  is  but  prima  facie  evidence  of  the  true 
date,  and  that  parol  evidence  is  admissible  to  vary  or  contradict  the 
same.  BarUett  et  ttx,  v.  Boyd^  34  Vt.  256 ;  Johnson  v.  Burden 
et  al.,  40  Vt.  567. 

The  mortgage  in  question  was  executed  and  delivered  to  the 
defendants  on  April  27,  1897,  and  by  them  held  until  June  7, 
1897,  when  defendant  Ritchie  took  it  and  drove  to  Barnet  village, 
in  front  of  the  store  of  Burbank  &  Robie  who  were  partners  in 
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trade.  The  town  clerk's  office  was  in  this  store,  and  Burbank  was 
the  town  clerk.  Bobie  was  the  assistant  town  clerk.  Eitchie 
ddivered  the  mortgage  to  Bobie  outside  of  the  store,  and  Bobie 
immediately  carrie4  it  into  the  store  and  there,  in  the  town  clerk's 
office,  delivered  the  same  to  Burbank,  the  town  clerk,  who  at 
once  filled  in  and  signed  the  certificate  on  the  back  of  the  mort- 
gage, to  show  when  he  thus  received  it,  but  leaving  the  places  for 
the  volume  and  the  pages  thereof,  when  recorded,  blank,  and  the 
mortgage  was  then  placed  among  the  unrecorded  papers  in  the 
town  clerk's  office. 

The  assistant  clerk  has  the  same  power  to  certify  to  records 
and  copies  as  the  clerk,  but,  other  than  that,  he  can  act  only  in 
the  absence  or  temporary  disability  of  the  town  clerk.  Y.  S. 
3014. 

At  the  time  this  mortgage  was  delivered  to  Bobie,  the  town 
clerk  was  neither  absent  nor  under  any  temporary  disability,  but 
was  in  the  town  clerk's  office,  hence  the  delivery  of  the  mortgage 
to  Bobie  was  in  no  sense  a  delivery  to  the  town  clerk.  When 
Ritchie  delivered  the  mortgage  to  Bobie,  the  latter  was  made  the 
defendants'  agent  to  carry  it  into  the  town  clerk's  office,  and  the 
instruction  then  given  Bobie  by  Bitchie  relative  thereto,  and  that 
Robie,  in  delivering  the  mortgage  to  Burbank,  town  clerk,  gave 
the  same  instructions,  were  properly  shown  in  evidence,  as  a  part 
of  the  res  gestae.    1  Green.  £v.  sec.  113. 

But  it  is  said  by  the  defendants'  solicitors  that  the  mode  of 
proof  was  not  in  accordance  with  the  law  of  evidence.  The  case 
shows  that  Burbank  testified  that  when  Bobie  gave  him  the  mort- 
gage, Bobie  said  to  put  it  on  file. but  not  to  record  it;  and  that 
Bobie,  although  unable  to  give  the  exact  language  used  by  Bitchie 
to  him,  gave  evidence  that  he  immediately  took  the  mortgage  to 
Burbank  and  gave  him  the  instructions  as  he,  Bobie,  had  received 
them  from  Bitchie. 

What  is  in  fact  said  by  an  agent,  constituting  a  part  of  the 
res  gestae^  may  be  proved  by  the  agent  or  by  any  one  else  who 
heard  it.     1   Green.  Ev.  sec.   113.     And  the  agent  may  testify 
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that  he  acted  according  to  the  directions  of  his  principal.  1 
Green.  Ev.  sec.  417.  In  this  case,  the  agent  at  the  time  of  per- 
forming his  duties  as  such,  knew  his  instructions,  and  knew 
whether  he  gave  the  same  instructions  to  Burbank,  and  he  waa 
properly  allowed  to  testify  that  he  did  so  do.  It  was  but  stating,, 
in  effect,  that  he  acted  as  directed  by  his  principal. 

With  this  evidence  before  the  master,  the  fact  is  found  that 
when  Burbank  received  the  mortgage  he  was  instructed  by  the 
defendants,  through  their  agent,  to  put  the  mortgage  on  file  but 
not  to  record  it.  The  mortgage  was  kept  among  other  papers  on 
file  in  the  office  for  record,  open  to  the  public,  and  where  the 
same  could  be  shown  to  any  person  inquiring  for  the  files  or  in 
regard  to  incumbrances  upon  Blaine's  property,  until  the  fore  part 
of  December,  1897,  when  it  was  recorded  in  the  book  of  mort- 
gages of  personal  property  by  the  town  clerk.  If  the  mortgage 
was  recorded  at  that  time  by  the  defendants'  directions,  the  record 
would  be  elective  as  against  the  orator;  it  therefore  became 
material  to  inquire  by  whose  direction,  or  by  what  authority,  the 
record  was  thus  made,  and  it  was  not  error  for  the  master  to  re- 
ceive evidence  thereon. 

The  case  shows  that  no  evidence  was  introduced  that  the 
town  clerk  received  any  instructions  in  regard  to  recording  the 
mortgage  after  it  was  delivered  to  him,  and  the  master  finds  that 
the  reason  why  the  town  clerk  did  not  earlier  place  the  mortgage 
on  record  was  because  of  the  instructions  received  at  the  time  of 
the  delivery  of  the  same  to  him  by  Kobie,  and  that  he  placed  it 
on  record  the  fore  part  of  December  because  Morris  Miller,  one 
of  Blaine's  creditors,  wanted  a  copy  thereof. 

While  it  is  true  that  if  such  an  instrument  is  left  in  the  town 
clerk's  office  for  record  and  it  is  filed  by  the  clerk  and  remains 
in  the  office,  it  is  as  effective  for  all  purposes  of  notice  as  spread- 
ing it  upon  the  record  book,  and  is  a  compliance  with  the  statute^ 
and  the  subsequent  recording  has  relation  back  to  the  time  of 
filing, — ^airbankSy  Brawn  <fk  Co,  v.  Davis  cfe  Wrig/Uj  50  Vt» 
251, — when  such  instrument  is  left  with  the  town  clerk  with 
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directions  that  it  be  filed  bat  not  recorded,  it  is  not  filed  for 
record,  and  the  town  clerk  has  no  right  to  place  it  upon  record 
nntil  he  has  received  further  instructions,  and  to  that  effect ;  and 
if  be  subsequently  places  it  upon  record  without  such  further 
instructions,  the  record  thereof  is  without  authority  and  void. 
Law  V.  PettengiU,  12  N.  H.  337 ;  Town  v.  Griffith,  17  N.  H.  165. 

The  duties  of  a  town  clerk  do  not  require  him  to  receive 
such  an  instrument,  unless  it  is  delivered  to  him  for  record ;  and 
if  offered  to  him  with  instructions  not  to  record  the  same,  he 
should  refuse  to  receive  it,  and  should  place  no  certificate  thereon. 

Nor  can  the  fact  that  defendant  Warden  called  for  and  took 
the  mortgage  from  the  town  clerk's  oiBce,  paying  the  recording 
fee  thereon,  about  the  time  Blaine  was  adjudged  insolvent,  be 
construed  as  a  ratification,  by  the  defendants,  of  the  act  of  the 
town  clerk  in  recording  it,  that  will  avail  them  in  this  action. 
The  filing  of  the  petition  and  the  adjudication  thereon,  were  on 
the  same  day,  and,  upon  the  facts  found,  the  paying  of  the  re- 
cording fee,  and  the  taking  of  the  mortgage  from  the  town  clerk's 
office  may  have  been  before  the  filing  of  the  petition,  or  not  until 
afterwards.  If  the  defendants  relied  upon  such  ratification,  it 
devolved  upon  them  to  establish  it  at  a  time  prior  to  the  filing  of 
the  petition,  which  they  failed  to  do.  Beese  v.  Medlock,  27 
Texas  120,  84  Am.  Dec.  611. 

By  operation  of  law,  the  assignment  to  the  orator  of  the  in- 
solvent estate  under  the  insolvency  law,  related  back  to  the  time 
of  filing  the  petition,— V.  S.  2099 ;  Oo88  v.  Ca/rdeU,  53  Vt.  447, 
—and  the  assignment  vested  in  the  orator  all  the  property  of  the 
debtor  that  might  have  been  taken  on  execution  upon  a  judgment 
against  him  at  that  time.  V.  S.  2098 ;  TUden  v.  CrimminSj  60 
Vt.  546. 

The  maxim  that  a  subsequent  ratification  has  a  retrospec- 
tive effect,  and  is  equivalent  to  a  prior  command,is  not  unlimited 
in  its  application  ;  and  the  subsequent  ratification  (if  such  it  may 
be  termed)  by  the  defendants  of  the  acts  of  the  town  clerk  in  re- 
cording the  mortgage,  cannot  relate  back  so  as  to  devest  the  ora> 
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tor  of  his  property  rights  previoasly  acquired  under  the  assign- 
ment.     Wood  ▼.  McCain,  7  Ala.  800,  42  Am.  Dec.  612. 

It  is  not  claimed  that  the  defendants  ever  took  possession  of 
the  property,  and  as  the  mortgage  was  not  recorded  prior  to  the 
time  of  the  filing  of  the  petition  in  insolvency  against  the  mort- 
gagor, it  was  at  that  time  invalid  against  any  person  except  the 
mortgagor,  his  executors  and  administrators,  and  the  property 
covered  thereby  might  then  have  been  [taken  on  execution  upon 
a  judgment  against  him,  and  therefore  it  passed  to  the  orator  as 
assignee.    Y.  S.  2252. 

Pro  forma  decree  reversed j  and  cauae  remanded  with  mof^ 
date  that  the  mortgage  in  question  is  invalid  against  the  oratory 
assignee  of  the  estate  of  the  mortgagor  in  insolvency;  and 
that  the  property  covered  by  the  mortgage  passed  to  the  orator 
under  the  assignment  to  him  by  the  Court  of  InsoJ/oency  of  the 
estate  of  the  mortgagor.    Let  the  orator  recover  his  costs. 


In  Kb  William  F.  Gould's  Will. 

January  Term,  1900. 

Present :  Taft,  C.  J.,  Rowsll,  Ttlbb,  drxBT,  Thompson  and  Watson,  JJ. 

Opinion  filed  May  3J,  1900. 

Revival  of  wUl  upon  destruction  of  revoking  wiU — A  former  will  may  revive 
upon  the  destruction  of  a  later  will  which  operates  as  a  revocation  of 
the  former. 

RepuhlicoHon  not  neceMory  to  revival — A  republication  is  not  necessary  to  the 
revival  of  a  former  will. 

Revival  depends  upon  intention  accompanying  destruction  of  later  wiU — I^o 
presumption  from  mere  destruction  of  later  will — Whether  or  not  a  former 
will  revives  upon  the  destruction  of  a  later  will  which  operates  as  a 
revocation  of  the  former,  depends  upon  the  intention  of  the  testator  in 
the  destruction  of  the  later  will.  No  pi^esumption  of  revival 
from  the  fact,  standing  alone,  of  the  destruction  of  the  later  will. 
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hUmtion  of  tettaJUrr  <u  to  revival  of  former  will — Recognition  of  its  exiUence-^ 
SoUeitude  for  its  preservation — Satisfcustion  wUh  its  provisions — Purpose 
to  die  testate — In  the  presence  of  the  costodian  of  a  former  will,  duly  ex- 
ecuted, a  testator  burned  a  later  will,  also  duly  executed,  by  which  the 
former  was  revoked,  and  at  the  same  time  charged  the  custodian  of  the 
former  will  to  keep  it,  declaring  in  effect  that  he  wanted  his  property  to 
go  in  accordance  with  its  provisions.  These  facts,  in  connection  with 
due  proof  of  testamentary  capacity  at  the  requisite  times,  entitled  the 
former  will  to  probate. 
Warner  v,  Warner's  Estate,  37  Vt.  350,  distinguished. 

Appbal  bj  the  proponent,  Benjamin  F.  Gonid,  from  a  de- 
cree of  the  Probate  Oonrt  refusing  the  allowance  of  a  certain 
written  instmment  as  the  last  will  and  testament  of  William  F. 
Gonld,  deceased.  Trial  by  jury,  Windham  Oonnty,  September 
Term,  1899,  Mtmsoriy  J.,  presiding.  Yerdict  was  directed, 
strictly  pro/arma,  for  the  contestants.  Judgment  on  verdict. 
The  proponent  excepted. 

The  contestants  relied  upon  the  revocation  of  the  will  offered 
for  probate,  by  a  subsequent  will  which  made  a  disposition  of 
the  testator's  property  different  from  that  made  by  the  will 
offered.  They  showed  the  destruction  by  the  testator  of  the  sec- 
ond will,  and  claimed  that  the  said  William  F.  Gould  died  intes- 
tate. 

JSaskina  <£  Schwenh  for  the  proponent. 

.  Waterman  dk  Martin,  and  Clarke  C.  Fitts  for  the  contest- 
ants. 

Tylsb,  J.  It  was  the  settled  rule  in  England  prior  to  the 
Btatute,  1  Vict.  ch.  36,  enacted  in  1837,  that  where  the  testator 
kept  his  first  will  nndestroyed  and  uncancelled,  made  a  second 
will  by  which  he  virtually  or  expressly  revoked  the  first,  and 
then  destroyed  or  cancelled  the  second,  thus  repealing  his  revo- 
cation, the  first  will  thereupon  revived  and  continued  in  force. 
The  ecclesiastical  courts,  however,  held  that  the  presumption  was 
against  the  revival  of  the  prior  will,  and  placed  the  overcoming 
the  presumption  upon  the  proponents  of  the  will.  This  doctrine 
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was  afterwards  modified,  and  the  question  was  made  one  of 
intention  to  be  drawn  from  all  the  facts  and  circumstances  in 
'each  case.  The  English  statute  referred  to  provided  that  no  wOl 
or  codicil  which  had  been  revoked  should  be  revived  otherwise 
than  bj  republication,  or  by  a  codicil  executed  as  required  by  the 
act,  and  showing  an  intention  to  revive  the  same.  1  Woemer'a 
Law  of  Admin,  sec  52 ;  1  Williams  on  Ex'ors,  226  ;  Schouler  on 
Wills,  sec.  413  ;  1  Red.  on  Wills,  308-9 ;  29  Am.  and  Eng.  Ency . 
288  ;  Ha/rwood  v.  Ooodright^  1  Cowp.  91 ;  Goodrigkt  v.  Glazier ^ 
4  Burr.  2512. 

There  is  a  diversity  in  the  decisions  of  the  American  conrtB 
upon  this  subject,  which  is  partly  due  to  statutory  requirements. 
BvdisM  V.  BodeSj  29  Gratt.  47,  was  decided  under  a  statute  that 
required  a  revival  of  a  revoked  will  to  be  made  by  a  republica- 
tion or  by  a  codicil.  In  some  jurisdictions  the  rule  is,  without  a 
statutory  requirement,  that  a  revocation  of  a  subsequent  will 
does  not  ipso/doto  revive  a  former  one  expressly  or  impliedly 
revoked  by  the  latter.  Bohanon  v.  WcUcoty  1  How.  (Miss.) 
336  ;  Harwell  v.  Lively^  30  Ga.  315.  Some  courts  have  held 
that  where  there  is  an  express  revocation  in  the  subsequent  will 
the  prior  one  cannot  be  revived  without  a  republication.  Howee 
V.  Nicholas,  72  Tex.  481 ;  Scott  v.  Fink,  46  Mich.  241 ;  Stewart 
V.  Mvlholla/nd,  88  Ky.  38.  Other  courts  have  held  that  where 
one  will  is  revoked  by  another,  the  revocation  is  testamentary, 
and  the  revocation  of  the  latter  revives  the  former.  Randall  v. 
Beatty,  31  N.  J.  Eq.  643.  The  Maryland  court  lays  down  a  rule 
practically  in  accordance  with  the  later  ecclesiastical  rule  that  we 
have  referred  to  that  the  cancellation  of  a  revoking  will  is 
prima  facie  evidence  of  tire  testator's  intention  to  revive  the 
previous  will,  but  that  the  presumption  of  that  intention,  from 
the  fnere  act  of  cancellation,  may  be  strengthened,  qualified  or 
rebutted  altogether  by  the  attending  circumstances  and  probable 
motives  of  the  testator.  Colvin  v.  Warford,  20  Md.  391.  In 
the  application  of  this  rule  to  a  case  in  hand,  it  was  held  in 
McCHure  v.  McClvre,  86  Tenn.  173,  that  where  a  testator  had 
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two  inconsistent  wills  and  destroyed  the  second  with  the  expressed 
purpose  of  making  a  third,  the  first  was  not  thereby  revived, 
thon^h  found  among  his  valuable  papers,  for  the  motive  for  de- 
stroying the  second  will  being  explained,  no  presumption  could 
arise  in  favor  of  the  first. 

The  weight  of  authority  in  this  country  is  clearly  in  support 
of  the  rule  that  a  republication  is  not  necessary  to  revive  a  will 
that  has  been  revoked  by  a  subsequent  one  that  has  itself  been 
revoked,  even  though  the  subsequent  will  revokes  the  prior  one 
in  express  terms ;  that  the  prior  will  is  not  annulled  by  such 
revocation,  for  the  reason  that  such  revocation  does  not  take 
effect  until  the  will  itself  which  contains  the  revocation  becomes 
operative  by  the  death  of  the  testator;  that  until  that  event  the 
revocation  is  ambulatory ;  that  by  the  second  will  the  testator 
merely  declares  his  intention  to  revoke  the  first ;  that  he  may 
change  his  intention  at  any  time ;  that  if,  after  his  death,  it 
appears  that  the  revoking  will  has  itself  been  destroyed,  then  the 
intention  to  revoke  never  goes  into  effect.  The  authorities  differ 
upon  the  questions  whether  the  prior  will  is  revived  by  the  mere 
act  of  destroying  the  revoking  will,  whether  that  act  raises  a 
presumption  in  favor  of  the  validijby  of  the  prior  will,  making  a 
frima  facie  case  for  its  proponents  without  affirmative  evidence 
of  the  testator's  intention ;  or  whether  the  question  as  to  his 
iutentioD,  upon  his  destruction  of  the  revoking  will,  to  die  intes. 
tate,  or  to  have  his  estate  distributed  under  the  provisions  of  the 
first  will,  is  to  be  determined  by  all  the  facts  and  circumstances 
in  the  case. 

It  is  the  rule  in  Michigan  that  where  a  subsequent  will  con- 
tains an  express  revocatory  clause,  the  prior  will  is  thereby 
revoked ;  whereas,  if  the  second  will  is  only  inconsistent  with  the 
first,  but  not  expressly  revocatory,  its  destruction  by  the  testator 
will  revive  the  first.  Che&oer  v.  North,  106  Mich.  390,  37  L. 
R.  A.  661. 

In  SandaU  v.  Beatty^  awpra,  the  testatrix  executed  severa 
wills  all  of  which  she  destroyed  except  one  executed  in  1870.  By 
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a  will  made  in  1873,  she  expressly  revoked  all  former  wills,  and 
delivered  to  a  legatee  a  paper  wkicli  she  represented  to  be  the 
will  of  1870,  with  directions  to  destroy  it,  which  paper  wa& 
destroyed.  She  afterwu'ds  cancelled  the  will  of  1873.  After 
her  death  the  will  of  1870  was  foand  carefully  preserved  amon^ 
her  effects ;  hetd^  that  the  cancellation  of  the  will  of  1873  revived 
that  of  1870,  and  that  her  directions  to  have  that  will  destroyed 
did  not  affect  it. 

PeoKa  Appealj  50  Conn.  562,  was  decided  upon  the  grounds 
that  the  revoking  clause  in  the  second  will  was  inoperative  untU 
the  testator's  death,  and  that  the  revocation  was  ambulatory  until 
that  event.  The  same  idea  is  expressed  in  SewaU  v.  SobbinSy 
139  Mass.  164,  where  it  was  held  that  an  objection  to  the  admis- 
sion of  a  will  to  probate,  that  it  had  been  revoked  by  a  later 
will,  could  not  be  sustained  until  the  subsequent  will  had  been 
put  in  evidence,  and  that  it  could  not  be  put  in  evidence  until  it 
had  been  admitted  to  probate. 

The  cases,  Lawson  v.  Morrisariy  2  Dall.  286,  and  Min^ham. 
V.  Bradford^  10  Pa.  82,  held  to  the  extreme  doctrine,  that  the 
destruction  of  a  will  which  repealed  a  previous  one,  leaves  the 
first  as  if  the  second  had  never  existed,  unless  it  is  clearly  shown 
that  the  testator  destroyed  the  second  will  with  a  view  to  die 
intestate,  and  that  it  was  immaterial  whether  the  later  will  con- 
tained a  revoking  clause  or  not.  These  decisions  were  put  upon 
the  ground  that  neither  will  had  any  effect  in  the  life  of  the 
testator. 

The  most  reasonable  rule  that  can  be  formulated  makes  the 
question  of  revival  depend  upon  the  intention  of  the  testator  at 
the  time  of  the  destruction  of  the  revoking  will.  A  presumption 
does  not  arise  from  that  act  alone  that  it  was  his  intention  to  re- 
instate the  former  will.  The  fact  that  he  once  superseded  that 
will  by  another  on  account  of  changed  conditions  of  his  estate  or 
changed  circumstances  of  persons  who  were  dependent  upon  him 
tends  to  repel  such  a  presumption.  Bat  the  destruction  of  the 
superseding  will,  the  safe  keeping  of  the  former  one,  the  testa- 
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tor's  acts  and  declarations  respiting  it,  and  his  declared  purpose 
not  to  die  intestate,  are  facts  competent  to  be  shown  in  establish- 
ing a  prior  will,  if,  in  the  circnmstances  of  the  case,  it  is  proper 
to  show  and  it  appears  that  a  subsequent  will  had  in  fact  been 
executed.  It  was  in  the  application  of  this  rule  to  the  facts  of 
a  case  that  Pickens  v.  Davis^  134  Mass.,  was  decided.  See  also, 
Williams  v.  WiUiamSj  142  Mass.  515.  Schouler  on  Wills,  sec.  415, 
treats  the  question  of  revival  as  one  of  intent  to  be  gathered  from 
all  the  circumstances.  Woerner,  sec.  51  and  notes,  seems  to  regard 
this  as  the  American  doctrine.  In  1  Bed.  on  Wills,  308-9,  it  is 
laid  down  as  the  rule  in  this  country  that  where  a  second  will  is 
destroyed  with  intent  to  revive  an  earlier  one,  it  should,  without 
question,  be  allowed  so  to  operate.  Judge  Bedfield  extends  the 
rule  further  and  makes  it  to  accord  with  the  Pennsylvania  cases 
above  referred  to. 

Warner  v.  Warner's  Estate^  37  Vt.  356,  is  not  opposed  to 
this  rule.  In  that  case  it  was  only  held  that  the  words,  ^'  This 
will  is  hereby  cancelled  and  annulled  in  full  this  15th  day  of 
March,  1859,"  written  by  the  testator  beneath  the  attestation 
clause,  amounted  to  a  revocation  of  the  will  by  '*  cancelling  "  and 
could  not  be  revived  by  the  testator's  parol  declarations  subse- 
quently made.  When  the  will  was  offered  for  probate  it  was 
disallowed  upon  the  ground  that  it  had  been  revoked  by  the 
testator  by  cancelling  in  compliance  with  the  statute.  The  Noyes 
Will,  61  Yt.  14,  obviously  is  not  a  case  in  point.  In  that  case 
the  contestants  produced  a  witness  who  testified  that  he  had  seen 
a  later  will  than  the  one  offered  for  probate,  apparently  signed 
and  witnessed  in  due  form,  containing  a  revoking  clause,  and  that 
the  testator  told  the  witness  why  he  made  it.  The  later  will  was 
not  found  nor  was  there  an  offer  to  produce  the  witnesses,  nor  to 
explain  their  non-production ;  hdd,  that  such  later  will  must  be 
established  by  the  same  evidence  as  would  be  required  if  it  were 
itself  presented  for  probate. 

21 
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The  evidence  iDtrodueed  in  this  case  tended  to  show  that  the 
testator  executed  the  will  in  controversy  Aug.  31,  1880,  and  that 
after  the  death  of  his  wife  in  1882,  he  handed  the  will  to  his  son, 
the  proponent,  and  requested  him  to  keep  it,  and  that  the  pro- 
ponent did  keep  it  in  a  safe  in  Hartford,  Conn.,  where  he 
resided  ;  that  in  the  winter  of  1893-4  the  proponent  was  at  the 
testator's  house  in  Townshend,  Yt.,  when  the  testator  inquired  of 
him  about  the  will  and  spoke  of  adding  a  codicil  to  it,  for  the 
purpose  of  providing  a  home  for  his  sister,  who  was  his  house- 
keeper, but  the  will  being  in  Hartford,  a  codicil  was  not  added  ; 
that  his  sister  died  in  1898,  and  that  soon  after  her  death  the  pro- 
ponent, at  the  testator's  request,  went  home  to  live  and  kept 
house  for  him  until  his  death  in  1899;  that  soon  after  the  pro- 
ponent's return  to  the  testator's  house  the  latter  handed  him  a 
second  will  to  read  which  he  had  made  in  May,  1896,  and  which 
the  testator  then  destroyed  by  burning  in  the  proponent's  pres- 
ence ;  that  the  testator  then  said  to  the  proponent  in  substance  : 
^'  You  do  not  want  to  say  anything  about  our  business  here,  or 
that  will  you  have  got,  and  do  not  let  any  one  get  it  away  from 
yon.  I  want  it  to  go  exactly  as  it  says." 

The  proponent  presented  the  will  of  1880  for  allowance  and 
proved  its  execution  and  the  testator's  testamentary  capacity. 
The  contestants  were  permitted  to  prove  the  execution  of  the 
second  will  and  its  provision  and  its  destruction. 

Upon  the  foregoing  facts  the  will  of  1880  should  have  been 
admitted  to  probate. 

The  pro  fornia  judgment  is  reversed^  verdict  set  aside  and 
cause  remanded. 
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SiLAB  O.  MsAD  V,  Town  of  Mobbtown. 

May  Tenn,  1900. 

Present:  Taft,  C.  J.,  Bo  well,  Ttlbr,  Munbon,  Stabt,  Thompson  and 

Watson.  JJ. 

Opinion  filed  Jane  19,  1900. 

Time  fin' JUingexcepHans  under  F.  8.  itffff— Exceptions  cannot  be  entertained 
by  the  Supreme  Ck>nrt  onless  they  are  filed  with  the  clerk  of  the 
Goonty  Court  within  thirty  days  from  the  rising  of  that  court. 

Same — Cote  left  **with  the  cour^^ — Case  itanding  on  report  before  No.  36,  Acts 
of  1898,  took  <^fc^— Leaving  a  case  with  the  court  by  agreement  cannot 
extend  the  term  of  court  for  the  purpose  of  filing  exceptions. 

HaU  V.  Simpeon,  6S  Vt.  601  distinguished. 

Pbtition  in  the  nature  of  an  appeal  from  the  decision  of 
the  selectmen  of  Moretown  establishing  and  opening  a  highway. 
The  case  came  on  for  hearing  on  the  report  of  commissioners, 
Washington  County,  September  term,  1898,  Start,  J.,  presiding, 
and  at  the  final  adjournment  of  court  December  3, 1898,  was  left 
**with  the  court."  The  court  met  December  28,  for  the  disposi- 
tion of  cases  so  left,  So98,  0.  J.  presiding,  and  at  that  time  ac- 
cepted the  commissioners'  report,  made  orders  for  establishing 
and  opening  the  highway  in  question  and  rendered  judgment  for 
the  petitioner  to  recover  damages  in  accordance  with  the  report. 
The  petitioner  excepted.  The  bill  of  exceptions  was  filed  with 
the  clerk  of  the  County  Court  January  27, 1899. 

T.  S.  Oordon  for  the  petitioner. 

E.  A.  Heath,  T.  </.  Deamtt  and  E.  H.  Deamtt  for  the  peti- 
tionee. 

Taft,  C.  J.  The  exceptions  in  this  case  were  taken  in  the 
County  Court  for  the  County  of  Washington  at  its  September 
Term,  1898.  The  court  took  its  final  adjournment  on  3d  De- 
cember of  that  year.  The  court  met  for  the  disposition  of 
cases  which  had  been  left  ^Vith  the  court"  on  the  28th  day  of 
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December  and  tbe  bill  of  exceptions  in  this  case  was  filed 
27th  January,  1899,  more  than  fifty  days  after  final  adjourn- 
ment. In  causes  pending  in  the  County  Court,  exceptions 
must  be  filed  with  the  clerk  within  thirty  days  from  the  rising 
of  the  court  Y.  S.  sec.  1626.  And  if  they  are  not  so  filed  they 
cannot  be  entertained  in  the  Supreme  Court.  Sighee  v.  SittUmy 
U  Yt.  565 ;  Shattuck  v.  Oakes,  ib.  556 ;  Small  v.  ffaskinSy  29 
Yt.  187 ;  J^iason  v.  PhelpSj  ib.  198.  No  agreement  of  the  par- 
ties that  exceptions  may  be  filed  after  thirty  days  from  the  time 
of  final  adjournment  can  give  jurisdiction  to  this  court. 

This  case  is  not  in  conflict  with  HaU  v.  Simpsafiy  63  Yt. 
601.  It  does  not  appear  in  that  case  whether  the  exceptions 
were  filed  within  or  after  the  expiration  of  thirty  days  from  the 
time  of  final  adjournment.  The  written  statement  of  facts  was 
amended  more  tlian  thirty  days  after  the  rising  of  the  court  and 
the  only  question  in  that  case  was  as  to  the  power  of  amending 
the  statement  after  the  exceptions  were  filed.  The  court  held 
that  that  could  not  be  done.  The  effect  of  that  case  may  be  to 
hold  that  the  parties  cannot  object  to  the  validity  of  a  judgment 
entered  after  the  term  of  coif^t  has  adjourned  when  the  case  has 
been  left  with  the  court  for  judgment,  by  agreement  of  parties. 
But  in  respect  to  exceptions,  no  agreement  of  the  parties  can  ex- 
tend the  term  of  court  for  the  purpose  of  filing  them.  A  ma- 
jority of  the  court  hold  they  must  be  filed  within  thirty  days 
from  the  time  of  final  adjournment  or  the  court  cannot  enter- 
tain them. 

Msoeptiona  dismissed. 
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Benjamin  A.  Bylow  v.  Union  Casualty  &  Surety  Company. 

May  Term,  1900. 

Present :    Taft,  C.  J.,  Bo  well,  Tyler,  Mumbon,  Stabt,  Tbomfson  and 

Watbon,  JJ. 

Opinion  filed  June  19, 1900. 

AcciderU  imurance  policy — **  Wholly  and  continuously  dUabled^* — Identity  of 
oceupaHor^—To  ovenee  is  to  superintend — One  cannot  be  said  to  be 
wholly  and  continaoasly  disabled  from  performing  any  and  every 
duty  pertaining  to  his  occupation,  within  the  meaning  of  an  accident 
insurance  policy,  when  one  of  his  duties  is  ' 'overseeing,"  and  he 
continues  in  the  same  employment  ''superintending"  the  kind  of  work 
he  had  previously  been  engaged  in,  working  nine-tenths  of  full  time 
and  receiving  ninety  per  cent  of  full  pay. 

Assumpsit  on  an  accident  insurance  policy.  Pleas,  the  gen- 
eral issue  and  three  special  pleas.  City  Court  of  Barre,  Febru- 
ary 26,  1900.  Trial  by  court,  Boyce^  J.  Judgment  for  the 
plaintiff.    The  defendant  excepted. 

Geo*  A.  Brigham,  and  WiUiam  Wiafia/rt  for  the  plaintiff. 

Ed/wa/rd  JET.  Deaviti  for  the  defendant. 

Taft,  C.  J.  This  case  is  brought  to  this  court  by  excep- 
tions from  the  City  Court  of  Barre.  The  plaintiff  was  insured 
by  the  defendant  company  against  accident  and  in  order  to  en- 
title him  to  recover,  one  condition  of  the  policy  was,  that  the 
accident  which  caused  the  injury  for  which  he  seeks  to  recover 
should  '^immediately  and  independently  of  all  other  causes  and 
wholly  and  continuously  disable  and  prevent  the  insured  from 
performing  any  and  every  kind  of  duty  pertaining  to  his  occupa- 
tion." It  appears  by  the  policy  that  the  plaintiff's  occupation 
was  a  lumper  in  a  granite  cutting  yard,  the  duties  of  which  em- 
plojrment  were  "overseeing  and  changing  and  boxing  granite, 
loading  and  unloading  cars."  The  plaintiff's  thumb  was  injured 
when  at  work  as  such  lumper  and  he  continued  thereafter  in  the 
employ  of  the  granite  firm  in  superintending  the  work  that  he 
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had  been  previously  doing.    To  oversee  is  to  superintend.     Web- 
sterns  Int.  Die.  1024. 

It  thus  appears  that  he  was  not  wholly  and  continaonsly 
disabled  and  prevented  from  performing  any  and  every  kind  of 
daty  pertaining  to  his  occapation  for  he  continaed  in  the  employ 
of  the  same  firm  in  connection  with  his  duties,  performing  them 
in  part,  receiving  ninety  per  cent,  of  his  full  pay,  working  nine 
hours  daily  instead  of  ten  at  the  same  rate  per  hour  that  had 
been  paid  him.  Under  this  state  of  facts  he  is  not  entitled  to 
recover. 

Judgment  of  the  Oity  Court  is  reversed  and  jvdgment  far 
the  defendant  for  its  costs. 


Bbbtha  Wbbtheim,  Admx.  v.  The   Fidelcty  &  Casualty 

OOXPANY. 

May  Term,  1900. 

Present :    Taft,  0.  J.,  Bowbll,  Tylkb,  Mumbon,  Start,  Thoiifson  and* 

Watbon,  JJ. 

Opinion  filed  June  19,  1900. 

DtfiniiMmr^*^  Oeneral  count** — A  general  count  in  assumpsit  is  one  stating- 
in  a  general  way  a  claim  which  a  special  count  would  set  forth  with  all 
needed  particularity. 

A  general  courU  mutt  he  appropriate  to  the  cause  of  action — When  one  has  a  claim 
for  which  he  can  recover  under  a  general  count  in  assumpsit,  he  most, 
if  he  would  so  recover,  use  a  count  appropriately  framed  with  reference 
to  the  cause  of  action. 

Recovery  under  a  general  count  an  an  insurance  contract — ConttrucHon  of  Acts^ 
ie96,  No.  l^lf  sec.  i— Under  Acts  of  1896,  No.  121,  sec.  1,  a  recovery 
upon  an  insurance  policy  can  be  had  under  a  general  count  in  assump- 
sit, but  it  must  be  under  a  general  count  declaring  upon  an  insurance 
policy. 

Act  as  construed  declaratory— The  act  in  question  is  consistent  with  what  the 
court  might  hold  without  its  aid. 
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Gknbsal  assumpsit  brought  by  the  plaintiff  as  administra- 
trix of  Aaron  Wertheim,  deceased,  to  recover  of  the  defendant 
on  an  insurance  policy.  Plea,  the  general  issae.  Trial  by  court, 
Chittenden  County,  March  Term,  1900,  Toft,  C.  J.,  presiding. 
The  questions  in  the  case  were  raised  by  objections  to  the  evi- 
dence in  behalf  of  the  plaintiff  made  by  the  defendant  on  the 
ground  that  the  evidence  was  inadmissible  under  the  declaration. 
The  court  overruled  the  objections  jpro  forma^  and  rendered  a 
pro  forma  judgment  for  the  plaintiff.    The  defendant  excepted. 

M.  A.  Binghame^nd  W.  Z.  Burnap  for  the  plaintiff. 
Seneca  Haselton  for  the  defendant. 

Taft,  C.  J.  In  this  action  the  plaintiff  seeks  to  recover  upon 
a  policy  of  insurance  against  accident.  The  plaintiff 's  intestate 
was  insured  10  February,  1899,  and  died  the  following  month, 
his  death  being  caused  by  an  accident  resulting  from  the  kick  of 
a  horse,  15  February,  1899. 

The  only  question  presented  in  the  case  is  whether  the  testi- 
mony offered  in  support  of  the  plaintiff 's  claim,  such  as  the  policy 
of  insurance,  testimony  as  to  the  accident  and  the  resulting  death 
of  the  intestate  therefrom,  might  properly  be  admissible  under 
the  declaration.  The  declaration  contained  the  general  counts 
in  indebitatus  assumpsit  for  work  and  labor,  care  and  diligence, 
materials  provided,  divers  goods,  wares,  merchandise  and  chattels 
sold  and  delivered,  money  loaned  and  advanced,  money  paid,  laid 
out  and  expended,  money  had  and  received,  money  due  upon  an 
account  stated,  and  for  the  use  and  occupation  of  certain  lands 
tenements,  etc.  These  are  the  only  counts  contained  in  the 
declaration  and  the  question  arises  whether  a  recovery  can  be  had 
upon  an  insurance  policy  under  either  of  them. 

The  plaintiff  urges  that  a  recovery  can  be  had  under  the 
common  counts  in  assumpsit  upon  the  holding  in  Bradley  v. 
PkiUipSj  52  Yt.  517,  ''  that  when  there  has  been  a  special  agree- 
ment, the  terms  of  which  have  been  performed  so  that  nothing 
remains  but  a  mere  duty  to  pay  money,  the  general  counts  are 
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sufficient  for  the  recovery  of  the  sum  due."  This  rule  cannot  be 
applied  in  this  case  for,  if  it  is  true  that  under  such  circumstances 
money  can  be  recovered  under  the  general  counts,  it  must  be 
under  such  a  general  count  as  is  applicable  to  the  case.  No  one 
can  consistently  claim  that  under  the  general  count  for  money 
had  and  received,  a  recovery  may  be  had  for  the  use  and  occupa- 
tion of  lands,  or  that  under  a  general  count  for  goods,  wares  and 
merchandise  a  recovery  may  be  had  for  money  paid,  laid  out  and 
expended. 

In  a  case  like  Bradley  v.  Phillips^  to  recover  under  a  general 
count,  there  must  be  a  general  count  appropriate  for  the  recovery 
of  such  a  claim.  L  general  count  is  one  stating  in  a  general  way 
the  plaintiff 's  claim  which  in  a  special  count  is  set  forth  with  all 
needed  particularity.  When  one  has  a  claim  which  he  can  re- 
cover under  a  general  count,  he  must  frame  such  count  with 
reference  to  it.  This  is  well  exemplified  in  Beach  v.  Donoi/n^ 
12  Yt.  139,  in  which  case  it  was  held  that  one  cannot  recover 
for  the  use  and  occupation  of  premises  under  a  count  for  money 
had  and  received.  The  opinion  reads  that  ''  the  plaintiff  can 
have  no  right  to  recover  the  avails  of  the  farm  for  the  year  *  *  * 
unless  it  be  under  the  appropriate  declaration  for  such  claim." 

It  is  a  general  rule  that  a  plaintiff  must  recover  ''  allegata  et 
prdbata;^^  that  is,  he  must  allege  his  claim.  Consider  for  a 
moment  the  appearance  of  counsel  who,  upon  trial,  under  a  claim 
for  goods  bargained  and  sold,  should  claim  to  recover  damages 
resulting  from  the  death  of  a  person  or  a  conversion  of  goods. 

It  is  also  insisted  that  under  sec.  1,  No.  121,  Laws  1896,  a 
recovery  can  be  had  under  the  declaration,  for  in  that  section  it 
is  enacted  that  the  general  counts  in  assumpsit  shall  be  a  sufficient 
declaration  and  no  other  or  different  one  shall  be  required  in 
order  to  recover  on  an  accident  insurance  policy.  There  are 
other  provisions  in  this  section  and  the  one  that  follows,  which 
relate  to  the  matter,  but  do  not  affect  the  disposition  of  the  ques- 
tion under  the  section  above  referred  to. 
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Construiug  this  section  as  it  reads,  there  is  no  question  but 
that  under  a  general  count  in  assumpsit  a  recovery  may  be  had 
upon  an  insurance  policy,  but  it  must  be  a  general  count  declar- 
ing upon  an  insurance  policy.  There  is  no  consistency  in  saying 
that  a  recovery  can  be  had  upon  an  insurance  contract  when  the 
count  is  only  for  money  had  and  received,  money  paid,  laid  out 
and  expended,  goods  sold  and  delivered  or  for  goods  bargained 
and  sold,  for  none  of  these  counts  is  applicable  to  a  recovery  upon 
a  contract  of  insurance.  Without  the  aid  of  the  statute  it  is 
possible  a  recovery  might  be  had  under  a  general  count  in  assump- 
sit, if  the  exceptions  show,  as  claimed  by  the  plaintiffs  in  this 
case,  that  all  the  elements  of  the  contract,  both  on  the  part  of  the 
decedent  and  his  administratrix,  had  been  fully  complied  with, 
and  nothing  remains  for  the  defendants  but  to  pay  over  the  sum 
stated  in  the  policy ;  but  it  must  be  under  an  appropriate  declara- 
tion counting  upon  such  policy. 

I,  for  one,  think  that  all  legislation  in  regard  to  the  forms  of 
actions  or  the  declarations  required  in  actions  is  without  and  be- 
yond the  power  of  the  legislative  department.  It  is  simply  an 
invasion  of  the  judicial  department  of  the  government.  I  think, 
that  questions  of  pleading  of  all  kinds,  and  the  sufficiency  of  the 
pleadings,  is  a  matter  that  cannot  be  directed  by  the  legislature. 
It  cannot  say  to  the  courts  that  under  a  declaration  for  an  assault 
and  battery,  you  may  recover  for  work  and  labor,  money  paid  or 
laid  out  and  expended.  Whether  a  demurrer  to  a  sur-rebutter 
should  be  allowed  or  disallowed  is  a  question  that  the  courts  can 
deal  with  far  better  than  the  legislature.  The  Act  of  1896  is  con- 
sistent with  what  the  courts  might  hold  without  it,  and  that  is 
that  a  general  count  upon  an  insurance  policy  may  be  sufficient. 
We  do  hold  that,  and  give  the  act  in  question  that  construction; 
but  we  require  that  in  order  to  recover  upon  an  insurance  policy 
there  should  be  a  common  count  in  the  declaration  declaring  in 
terms  upon  the  contract. 

Jvdgiraent  reversed  and  cause  revnanded. 
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Danibl  M.  Babbbb  v.  Town  of  Dummbbston. 

May  Term,  1900. 

Present :     I^aft,  C.  J.,  Rowsll,  Ttleb,  Munson,  Thompson  and 

Watson,  JJ. 

Opinion  filed  July  26,  1900. 

Ckmipenrntion  for  damages  done  by  dogs — Liability  under  F.  S^  4SS6  to  48AO  air 
taches  to  dog-tax  fund — Liability  under  V,  S.  4S41  attaches  to  toum — F.  8. 
4841  imposes  a  new  liability  and  is  not  retrospective  in  scope— Before  V .  8. 
4841  took  effect  one  suffering  certain  damages  by  dogs  could  obtain,  oat 
of  the  dog-tax  fund  of  the  town,  compensation  therefor  in  full  or  in  pari 
according  to  the  sufficiency  of  the  fund,  through  an  appraisal  by  a 
selectman  or  by  a  selectman  and  co-appraisers.  V.  S.  sec  4841  pro- 
vided that  a  person  suffering  such  damage  might,  upon  the  fiiilure  of 
the  selectmen  to  act,  recover  his  damages  of  the  town  in  ah  action  of 
debt.  This  section  created  a  liability  on  the  part  of  the  town  which 
did  not  previously  exist,  and  in  view  of  its  language  and  scope  was  not 
retroactive  in  its  operation. 

Construction  of  statutes — Retrospective  legidaHon — A  statute  will  not  be  con* 
strued  so  as  to  give  it  retroactive  effect  unless  the  intention  to  give  it 
such  effect  is  clearly  expressed  in  the  act  or  is  to  be  inferred  by  neoes* 
sary  implication  from  the  language  of  the  act  taken  in  connection  with 
the  subject  matter  of  the  enactment, 

AorrioN  OF  DBBT  Under  Y.  S.  4841.  Heard  on  demurrer  to 
the  declaration,  Windham  County,  March  Term,  1900,  &artj  J., 
presiding.  Demurrer  overruled  and  declaration  adjudged  snfS- 
cient.  The  defendant  excepted  and  the  cause  was  passed  to  the 
Supreme  Court  before  final  judgment. 

ffaskins  db  Schwenk  for  the  defendant. 

H,  G.  Barber  and  Waterman  db  Martin  for  the  plaintiff. 

Thompson,  J.  The  plaintiff  seeks  to  recover  of  the  defend- 
ant, damages  occasioned  by  the  worrying,  maiming  and  killing  of 
plaintiff's  sheep  by  dogs,  June  22, 1893.  This  action  is  brought 
under  V.  S.  sec.  4841,  which  provides  that  upon  failure  of  the 
selectmen  of  a  town  to  perform  the  duties  prescribed  in  Y.  S* 
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sees.  4836  and  4839,  the  party  suffering  the  loes  may  recover  the 
same  with  costs  of  such  town  in  an  action  of  debt  founded  upon 
Bee.  4841.  This  section  was  enacted  in  1894.  The  plaintiff's 
sheep  were  injured  and  killed  prior  to  its  enactment.  The  only 
question  raised  in  argument,  is  whether  sec.  4841  is  retrospective 
in  its  effect 

It  is  the  rule  of  law  that  a  statute  will  not  be  so  construed 
as  to  operate  retrospectively,  unless  the  intention  to  give  it  such 
force  is  clearly  expressed  in  the  act,  or  to  be  inferred  by  neces- 
eary  implication  from  the  language  of  the  act  taken  by  itself  and 
in  connection  with  the  subject  matter  of  the  enactment,  l/ywry 
V.  Keyes^  14  Vt.  66 ;  BriggB  v.  Hubbard^  19  Vt.  86 ;  JSichard- 
«»,  Admr.  v.  Cook,  37  Vt.  599 ;  Bine  v.  Pomeroy,  39  Vt.  211 ; 
8UUe  V.  Wdchj  65  Vt.  50.  Section  4841  creates  a  liability  on  the 
part  of  towns  in  resx>ect  to  such  damages,  which  did  not  pre- 
viously exist.  There  is  nothing  in  the  language  of  this  section 
nor  in  the  subject  Co  which  it  relates,  to  indicate  that  the  legisla- 
ttbre  intended  it  to  apply  to  cases  in  which  the  non-feasance  of 
the  selectmen  had  already  occurred  at  the  time  it  went  into  effect. 
On  the  contrary,  its  language  and  scope  is  such  as  to  clearly  indi- 
cate that  it  was  intended  only  to  apply  prospectively.  Therefore 
the  plaintiff^s  declaration  discloses  no  cause  of  action  against  the 
defendant  and  its  demurrer  should  have  been  sustained. 

Jrsdgm&nt  reversed,  demurrer  evstained  and  second  cottnt 
qf  the  declaration  adjudged  insufficient,  and  judgment  for  the 
drfendant  to  recover  its  costs. 
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Plymington  Daggett  v.  Ghaicplain  !&£ANUFA0TusiKa 

Company. 

May  Term,  1900. 
Present :    Bowkll,  Tyler,  Munson,  Stabt,  Thompson  and  Watbon,  JJ. 

Opinion  filed  July  26,  1900. 

Evidence  to  rebut  daim  of  adveru  party — ^The  plaintiff  claimed  that  iumber,de- 
livered  by  him  to  one  B,  was  in  &ct  sold  to  the  defendant,  and  merely 
delivered  to  B  for  the  defendant,  and  further  claimed  that  the  fact  that 
a  part  of  the  lumber  was  paid  for  in  notes  given  by  the  defendant  to  B 
and  endorsed  by  him,  was  evidence  that  the  sale  was  to  the  defendant. 
The  case  standing  thus  it  was  not  error  to  permit  the  defendant  to 
show  the  nature  of  its  transactions  with  B  in  respect  to  the  lumber, 
and  that  the  notes  were  given  in  payment  of  its  obligations  to  B  aris- 
ing out  of  such  transactions. 

Ahience  of  evidence  equally  available  to  both  parties^  prejudicial  to  neUker — 
It  not  appearing  that  B  was  not  equally  accessible  to  both  parties,  and 
the  evidence  being  as  stated  in  the  opinion,  it  was  proper  to  instruct 
the  jury  that  no  presumption  was  to  be  drawn  against  either  party 
from  the  fact  that  B  was  not  called  as  a  witness. 

Charge — Instnustion  presumed  to  be  such  as  the  evidence  required  unless  record 
shows  otherwise — ^The  court  instructed  the  jury  that  in  determining 
whether  the  defendant  or  B  purchased  the  lumber  they  might  con- 
sider the  manner  in  which  the  latter  dealt  with  the  lumber,  during  the 
time  in  which  it  was  being  delivered  to  him.  It  not  appearing  from 
the  record  that  the  evidence  did  not  require  such  an  instruction,  it  is 
to  be  presumed  that  it  did. 

Assumpsit.  Plea,  the  general  issue.  Trial  by  jury,  Rut- 
land County,  September  Term,  1899,  Taft,  C.  J.,  presiding. 
Verdict  for  the  defendant.     The  plaintiff  excepted. 

Joel  C.  Baker  for  the  plaintiff. 

Butler  cfe  Moloney  for  the  defendant. 

Thompson,  J.  The  plaintiff  claimed  that  the  defendant  by 
its  agent,  J.  E.  McLaren,  purchased  of  him  a  quantity  of  lumber, 
June  1,  1894.  This  action  is  brought  to  recover  the  price  of  a 
part  of  the  lumber  alleged  by  the  plaintiff  to  have  been  delivered 
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to  the  defendant  nnder  the  contract,  and  for  damages  for  its  re- 
fusal to  accept  the  balance  of  the  lumber  claimed  to  have  been 
purchased.  The  defendant  denied  having  made  the  alleged  par- 
chase  and  claimed  that  the  plaintiff  sold  the  lumber  to  one  Bar- 
nard who  manufactured  a  part  of  it  into  chair  stock,  and  that  a 
part  of  such  chair  stock  was  sold  to  it,  with  other  chair  stock,  by 
Samard.  All  the  lumber  was  delivered  by  plaintiff  to  Barnard, 
but  plaintiff  claimed  it  was  so  delivered  for  the  defendant.  The 
plaintiff  received  from  Barnard  in  part  payment  of  the  lumber 
delivered,  notes  signed  by  the  defendant  payable  to  the  order  of 
Barnard,  and  claimed  on  trial  that  such  note  transactions  tended 
to  show  that  the  lumber  contract  was  made  by  him  with  the  de- 
fendant instead  of  Barnard.  The  case  standing  thus,  it  was  not 
error  to  permit  the  defendant  to  show  the  nature  of  his  transac- 
tions with  Barnard  in  respect  to  the  lumber  in  question,  and  that 
the  notes  were  given  in  payment  of  lumber  or  chair  stock  pur- 
chased by  it  of  Barnard  and  not  for  lumber  purchased  of  plaintiff 
and  that  it  paid  Barnard  in  full  for  the  same.  This  tended  to 
rebut  the  claim  of  the  plaintiff  that  the  notes  related  to  a  transac- 
tion with  him,  or  that  the  defendant  understood  that  it  was  deal- 
ing with  him.  All  the  exceptions  to  the  admission  of  evidence, 
insisted  upon  in  argument  by  plaintiff's  counsel,  relate  to  evi- 
dence of  this  character,  and  therefore  cannot  prevail. 

Barnard  was  not  improved  as  a  witness  by  either  party.  The 
evidence  showed  that  the  lumber  was  delivered  to  Barnard  by  the 
plaintiff ;  that  all  payment  therefor,  had  been  made  by  him  to 
plaintiff,  that  the  plaintiff  took  receipts  from  Barnard  for 
each  load  of  lumber  as  it  was  delivered  purporting  to  show 
that  it  had  been  received  by  him  from  the  plaintiff,  and 
that  about  once  a  month  during  the  delivery  of  the  lum- 
ber, statements  of  account  were  rendered  by  him  to  plaintiff  for 
the  lumber,  which  purported  to  show  an  account  between  them. 
It  also  appeared  that  in  October,  1894,  after  the  defendant  had 
refused  to  receive  any  more  of  the  lumber  and  after  the  plaintiff 
had  ceased  delivering  it  to  Barnard,  the  plaintiff  brought  a  suit 
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against  Barnard  on  acconnt  of  the  Inmber  transaction,  attaching 
not  only  some  of  the  lamber  in  question,  but  other  property 
nsed  in  Barnard's  business.  The  trial  coart  instructed  the  jury 
that  no  presumption  was  to  be  drawn  against  either  party  on  ac- 
count of  Barnard's  absence  as  a  witness.  In  view  of  the  cir- 
cumstances above  referred  to,  and  the  plaintiff's  letter  to  Mc- 
Laren of  Oct.  13,  1894,  all  strongly  tending  to  show  that  the 
plaintiff  was  dealing  with  Barnard  and  not  with  the  defendant, 
and  it  not  appearing  from  the  record  that  Barnard  was  not 
equally  accessible  for  either  party,  it  was  not  error  to  thus  in- 
struct the  jury. 

The  plaintiff  excepted  to  the  instruction  to  the  jury  that  in 
determining  whether  the  defendant  or  Barnard  purchased  the 
lumber,  they  might  consider  the  manner  in  which  the  latter  dealt 
with  it  during  the  time  it  was  being  delivered  to  him.  It  does 
not  appear  from  the  record  that  the  evidence  was  not  such  as  to 
require' such  an  instruction.  It  is  to  be  presumed  that  it  did.  Error 
must  be  made  to  appear  afSrmatively  by  the  record  to  avail  a  party 
in  this  court.    Therefore,  this  exception  is  not  sustained. 

Judgment  affi/rmed. 


DOBA  A.  KnAPP  IJ,  OaKOLINB  J.    WlNQ. 

May  Term,  1900. 

Present :    Rowsll,  Ttlkr,  Munson,  Stabt,  Thompson  and  Watbov,  J  J. 

Opinion  filed  August  6,  1900. 

Alienaiion  of  hutharUVt  affedicm» — Zom  of  oofMorHum — ^A  woman  may  main- 
tain an  action  for  the  alienation  of  her  husband's  affections,  whereby 
she  is  deprived  of  the  conjugal  society,  aid  and  support  of  her  hus- 
band.   Loss  of  consortium  is  the  gist  of  the  action. 
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JSxaminatum  of  witnesses — Particular  question  ai  particular  Hme — Legal  right 
how  preserved— A  party  who  is  a  witnees  is  deprived  of  no  legal  right  in 
not  being  permitted  to  answer  a  particular  question  at  a  particular 
time,  if  he  is  subsequently  allowed  to  testify  to  the  relevant  matter  to 
which  the  question  relates. 

Evidence — Influence  of  property  to  alienate  affections — Ajnount  of  property — In 
an  action  by  a  woman  against  the  aunt  of  her  husband  for  the  aliena- 
tion of  his  affections,  it  was  proper  to  introduce  evidence  tending  to 
show  that  the  aunt  attempted  to  use  the  influence  of  her  property  to 
effect  the  alienation,  and  to  show  in  connection  with  such  testimony 
the  amount  of  the  aunt's  property. 

Evidence  to  show  malice — In  an  action  by  a  woman  against  the  aunt  of  her 
husband  for  the  alienation  of  her  husband's  affections  by  the  aunt,  a 
declaration  of  the  auyt  not  made  in  the  presence  of  the  plaintiff's  hus- 
band to  the  effect  that  a  child  of  the  plaintiff,  bom  during  the  exist- 
ence of  the  marriage,  was  illegitimate,  was  admissible  in  evidence  as 
tending  to  show  malice. 

Cross-examination-^Examiner  not  required  to  put  witness  on  his  guard — Pur- 
pose of  inquiry  need  not  he  disclosed — ^A  cross-examiner  is  not  bound  to 
explain  the  relevancy  of  an  expected  answer,  nor  to  state  what  he 
expects  to  show  by  the  cross-examination.  To  oblige  him  to  do  so 
might  defeat  the  purpose  of  the  cross-examination. 

The  rule  of  State  v.  Nooks,  70  Vt.  947 ,  not  applicable  to  eross-^xamina&onr—Th^ 
rule  of  State  v.  Kooks,  70  Vt.  247,  that  in  order  to  reserve  an  available 
exception  to  the  exclusion  of  testimony,  an  offer  must  be  made  of  the 
testimony  which  the  witness  will  give  if  permitted  to  testify,  and  an 
exception  taken  to  the  exclusion  of  the  testimony  so  offered,  is  not 
applicable  to  cross-examination. 

Inquiry  on  cross-examiwUion  as  to  subject  of  correspondence — Inquiry  to  show 
knowledge  of  subject-matter — Correspondence  itself  immaterial — ^An  inquiry, 
on  the  cross-examination  of  a  party,  as  to  the  subject  of  a  correspond- 
ence had  by  him  with  another,  put  with  a  view  to  charging  him  with 
knowledge  of  the  subject-matter  at  the  time  of  the  correspondence,  is 
proper  without  the  production  of  the  correspondence  itself. 

AonoH  ON  THE  CASE  in  which  the  plaintiff  sought  to  recover 
for  the  alienation  of  her  husband's  afiections,  whereby  she  had 
been  deprived  of  his  aid,  comfort  and  society.  Plea,  the  general 
iflsne.  Trial  by  jury,  Butland  County,  September  Term,  1899, 
Taft^  0.  J.,  presiding. 
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It  appeared  that  the  defendant  was  an  aunt  of  RoUin  F. 
Knapp,  the  former  hnsband  of  the  plaintiff  whose  aSectionB  were 
alleged  to  have  been  alienated.  The  plaintiff  testified  that  she 
had  heard  the  defendant  say  to  her  husband  that  he  should  never 
have  a  cent  of  her  property  as  long  as  he  lived  with  the  plaintiff, 
and  she  was  permitted  to  testify  to  declarations  relating  to  the 
amount  of  the  defendant's  property,  made  by  the  defendant  to 
the  plaintiff's  husband.  One  Mrs.  Farr,  a  witness  called  by  the 
plaintiff,  testified  that  the  defendant  had  told  the  witness  when 
the  plaintiff's  husband  was  not  present  that  she  didn't  think  a 
child  born  to  the  plaintiff  during  the  subsistence  of  the  marriage 
between  the  plaintiff  and  her  husband  was  legitimate. 

After  verdict  and  before  judgment  the  defendant  moved  in 
arrest  on  the  ground  that  the  declaration  did  not  state  a  cause  of 
action. 

Butler  i&  Moloney  for  the  plaintiff. 

Joel  G.  Baker  and  E,  J.  Orraahee  for  the  defendant. 

Tyler,  J.  I.  The  declaration  states  a  cause  of  action,  for 
it  alleges  loss  of  consortium  as  the  consequence  of  the  defendant's 
wrongful  acts,  and  the  plaintiff  can  maintain  an  action  in  her 
own  name  under  V.  S.  2647.  Story  and  wife  v.  Downey  and 
wife^  62  Vt.  243.  The  marriage  contract  between  the  plaintiff 
and  her  husband  conferred  upon  her  the  right  to  his  consortiumy 
and  the  deprivation  of  that  right  by  the  acts  of  the  defendant 
was  a  wrong  for  which  the  law  should  afford  a  remedy. 

It  was  a  maxim  of  the  common  law  that  for  every  wrong  the 
law  provided  an  adequate  redress ;  but  the  law  was  consistent  in 
denying  to  the  wife  an  action  against  another  woman  for  debauch- 
ing her  husband,  or  for  alienating  his  affections  from  and  depriving 
her  of  his  society  and  support,  for  she  had  no  legal  existence  sepa- 
rate from  her  husband,  and  consequently  could  not  hold  separate 
property.  If  such  an  action  had  been  maintainable,  it  must  have 
been  brought  in  the  husband's  name,  and  a  judgment,  if  recov- 
ered, would  have  been  for  his  benefit,  because  of  the  theory  that 
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the  wife's  legal  existence  was  merged  in  that  of  her  hnsband^  and 
that  she  had  no  property  in  his  society  and  assistance.  It  is  now 
nearly  a  universal  rule  in  those  states  in  this  country,  where  the 
common  law  disabilities  of  married  women  have  been  removed, 
that  this  kind  of  action  is  maintainable.  It  is  said  in  Oooley  on 
Torts,  228,  note :  ^^  We  see  no  reason  why  such  an  action  should 
not  be  supported,  when,  by  statute,  the  wife  is  allowed,  for  her 
own  benefit,  to  sue  for  personal  wrongs  suffered  by  her."  Bige- 
low  on  Torts,  153 ;  Bishop  on  Mar.  and  Div.  sec.  1358. 

It  was  said  by  the  court  in  DdUy  v.  QaUBy  65  Vt.  591 :  **If 
an  action  of  this  kind  can  be  maintained  by  a  wife,  concerning 
which  we  are  not  called  upon  to  express  an  opinion,  the  cause  of 
action  is  the  wrongful  deprivation  of  the  plaintiff  of  that  to  which 
she  is  entitled  by  virtue  of  the  marital  relation,  namely,  the  oon- 
wriiumj  or  the  conjugal  society,  affection,  aid  and  assistance  of 
her  husband."  The  only  question  in  that  case  was  whether  a 
aew  count  was  for  the  same  cause  of  action  as  the  original  declar- 
ation, which  charged  that  the  defendant  had  enticed  away  the 
plaintiff 's  husband  per  quod  amisit^  the  new  count  charging 
criminal  conversation,  with  the  same  per  qttod,  and  it  was  held 
to  be  for  the  same  cause  and  for  the  reason  that  the  injury  com- 
plained of  in  each  count  was  one  and  the  same,  namely,  loss  of  con- 
wrtvuim^  the  new  count  being  merely  the  statement  of  another  way 
in  which  the  injury  was  committed,  the  identity  of  the  cause  of 
action  being  preserved.  This  doctrine  is  fuUy  recognized  in 
Fratini  v.  Oaslini,  66  Vt.  273. 

It  is  denied  in  Doe  v.  Hoe,  82  Me.  508,  and  in  Morgan  v. 
Mbrgofij  92  Me.  190,  that  the  wife  is  entitled  to  this  action,  even 
in  case  of  her  husband's  adultery,  and  it  is  held  that  the  action 
is  allowed  to  the  husband  for  that  cause  only  upon  the  ground 
that  the  wife's  infidelity  may  impose  upon  her  husband  the  sup- 
port of  another  man's  child  and  throw  suspicion  upon  the  legiti- 
macy of  his  own  children.      This  holding  we  are  not  inclined  to 

follow. 

22 
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Mr.  Freeman,  in  his  notes  to  Glow  v.  Cha/pmany  125  Mo* 
101,  46  Am.  St.  B.  468,  says  that  Maine  and  Wisconsin  stand 
alone  in  maintaining  the  above  doctrine,  and  he  states  the  general 
role,  that  the  action  is  maintainable  when  there  is  loss  of  con- 
^ortitmiy  and  that  it  is  as  available  to  the  wife,  unless  she  is  nnder 
the  common-law  disability,  as  it  is  to  the  husband.  The  law  is 
well  stated  in  School,  on  Husb.  &  Wife,  sec.  65 :  ''  To  entice 
away,  or  to  corrupt  the  mind  and  affections  of  one's  consort  is  a 
civil  wrong  for  which  the  offender  is  liable  to  the  injured  husband 
or  wife."  See  Foot  v.  Card^  58  Conn.  1,  18  Am.  St.  K.  258  ; 
Seav&r  v.  Adams,  66  K  H.  142,  49  Am.  St.  R.  597 ;  Oemerd  y. 
Oemerdj  185  Penn.  St.  238,  66  Am.  St.  B.  646  and  notes. 

II.  The  plaintiff  introduced  evidence  tending  to  show  that 
the  defendant  told  the  plaintiff 's  husband  that  the  plaintiff  waa 
not  fit  to  be  his  wife,  nor  the  mother  of  his  children,  and  made 
other  derogatory  statements  to  him  about  her.  The  defendant 
offered  evidence  tending  to  show  that  on  an  occasion  the  plaintiff 
went  to  her  house  and  struck  her  a  severe  blow  in  the  face  while 
the  defendant  was  standing  in  her  door  talking  with  the  plaintiff 's 
husband,  and  that  a  week  later  the  plaintiff  went  to  the  defend- 
ant's house  and  assaulted  her  with  a  stool  and  injured  her,  and 
that  the  conversation  which  the  plaintiff's  evidence  tended  to 
show  took  place  that  evening  in  the  defendant's  house  between 
the  defendant  and  the  plaintiff's  husband  was  after  the  assault 
with  the  stool  and  while  the  defendant  was  suffering-  from  it ; 
that  the  conversation  was  not  what  the  plaintiff  claimed  it  was, 
and  that  it  was  in  consequence  of  that  assault.  The  defendant 
was  allowed  to  testify,  without  objection,  to  the  first  assault. 
Defendant's  counsel  then  asked  the  defendant  the  question, 
^^  Did  anything  happen  during  the  coming  week  ?"  which  the 
court  excluded.  Although  the  defendant  was  not  permitted  to 
describe  the  assault  with  the  stool,  in  detail,  she  did  subsequently 
testify  that  after  it  occurred,  on  the  same  evening,  she  sent  for 
the  plaintiff 's  husband  and  had  the  conversation  with  him  which 
the  plaintiff  and  her  witness  testified  to  have  overheard ;  that  she 
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did  not  then  say  what  the  plaintifE  had  testified  to,  but  that  she 
did  advise  a  separation  by  means  of  which  a  divorce  might  sub- 
sequently be  obtained,  and  that  what  she  then  said  was  from  fear 
of  the  plaintiff  caused  by  the  assaults.  The  defendant  was  there- 
fore deprived  of  no  right  by  not  being  permitted  to  answer  the 
question  above  recited. 

III.  It  was  not  error  to  admit  evidence  tending  to  show 
that  the  defendant  attempted  to  use  the  influence  of  her  property 
to  alienate  the  husband  from  the  wife,  and  in  that  connection  to 
show  the  amount  of  property  she  possessed. 

lY.  The  testimony  of  Mrs.  Farr,  in  substance,  that  the 
defendant  said  to  her,  when  the  plaintifiPs  husband  was  not  pres- 
ent, that  the  child  was  illegitimate,  was  admissible  as  tending  to 
show  malice. 

Y.  The  plaintiff's  evidence  tended  to  show  that  after  her 
return  from  Burlington  the  defendant  made  remarks  to  the 
plaintiff's  husband  about  the  paternity  of  a  child  to  which  the 
plaintiff  subsequently  gave  birth  ;  that  the  defendant  asked  him 
if  he  had  roomed  with  the  plaintiff  so  that  he  had  an  oppor- 
tunity to  be  the  father  of  the  child,  and  that  upon  his  replying 
that  he  had  she  said  he  could  not  even  then  be  sure  it  was  his. 
The  apparent  purpose  of  this  evidence  was  to  have  the  jury  un- 
derstand that  the  defendant  implanted  in  the  husband's  mind  the 
idea  that  the  child  was  illegitimate.  The  defendant  then  pro- 
posed but  was  not  permitted  to  cross-examine  the  plaintiff  with  a 
view  to  show  by  her  that  the  legitimacy  of  the  child  had  been  a 
subject  of  correspondence  between  the  plaintiff  and  her  husband 
while  she  was  in  Burlington.  It  was  clearly  competent  for  the 
defendant  to  cross-examine  the  plaintiff  upon  this  subject  and  to 
show  by  her,  if  she  could,  that  the  defendant  did  not  originate 
the  charge  of  the  child's  illegitimacy,  but  that  the  plaintiff  and 
her  husband  had  discussed  the  matter  some  time  previously. 
The  ruling  deprived  the  defendant  of  a  legal  right.  The  plain- 
tiff claimed  that  this  alleged  slander  was  one  means  used  by  the 
defendant  to  separate  her  husband  from  her,  and  it  was  compe- 
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tent  to  cross-examine  her  to  show  that  the  story  had  a  prior  ori- 
gin, and  that  the  husband  had  knowledge  of  it  prior  to  the  state- 
ments made  by  the  defendant. 

It  was  held  in  State  v.  Jf^ooks^  70  Vt.  247,  that,  "  to  reserve 
an  available  exception  to  the  exclnsion  of  the  testimony  of  a 
witness,  an  offer  must  be  made  stating  the  testimony  the  witness 
will  give  if  permitted  to  testify,  and  an  exception  taken  to  the 
exclusion  of  the  evidence  so  offered.  An  exception  to  the  excln- 
sion of  a  question  only,  is  not  sufficient."  This  rule  applies  to 
the  examination  of  a  party's  own  witness  for  the  reason  that  he 
is  supposed  to  know  what  his  witness  will  testify  to.  But,  to  be 
compelled  to  state  what  one  expects  to  show  by  the  cross-examina- 
tion of  his  adversary's  witness  would  often  defeat  the  purpose  in- 
tended by  putting  the  witness  on  his  guard.  Besides,  the  ex- 
aminer does  not  always  know  what  he  may  reasonably  expect  to 
bring  out  in  the  cross-examination  of  a  witness.  The  rule  is  and 
should  be  that  the  cross  examiner  is  not  bound  to  explain  the 
relevancy  of  the  answer  expected.     8  Ency.  of  PI.  &  Pr.  114. 

The  plaintiff's  counsel  contend  that  if  the  correspondence 
was  material,  the  letters  should  have  been  produced  as  the  best 
evidence,  and  they  raise  the  further  point  that  no  offer  was 
made  to  prove  a  fact.  The  correspondence  itself,  was  not  ma^ 
terial.  The  question  did  not  call  for  the  contents  of  letters,  but 
it  asked  upon  what  subject  they  were  written.  The  previous  dis- 
cussion between  the  plaintiff  and  her  husband,  implying  know- 
ledge, was  the  fact  that  the  defendant  sought  to  show. 

For  the  error  in  denying  the  right  to  cross-examine, 

The  judgment  is  reversed  and  oauee  r&ma/nded. 
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Nathak  N.  Post,  Admr.  v.  Botal  fi.  Ebnsbson. 

May  Term,  1900. 
Presents  Taft,  C.  J.,  Bowkll,  Tylxb,  Stabt,  Thompson  and  Watbon,  J  J. 

Opinion  filed  Angust  6,  1900. 

Original  book  €u  independent  evidence — Acceptance  of  drafts  shown  by  book. — 
An  original  book  of  accounts  honestly  kept  in  the  regular  coarse  of 
business  showing  credits  for  commodities  reoeiyed  and  charges  for 
drafts  accepted  is  admissible  as  tending  to  show  the  acceptance  of 
drafts  as  entered  thereon. 

Mere  form  not  material  to  the  admienbiUty  of  book  <u  independent  evidence, — 
The  manner  of  keeping  accounts  and  their  purpose  rather  than  their 
form  is  the  imi)ortant  consideration  in  determining  whether  entries 
thereon,  contemporaneous  with  the  transactions  they  record,  are  en- 
titled to  admission  as  independent  evidence. 

Obnssal  assumpsit  brought  by  the  plaintiff  as  administra- 
tor of  O.  A..  Barton's  estate  to  recover  for  batter  sold  and  de- 
livered by  his  decedent  to  the  defendant.  Pleas,  the  general  is- 
sue, payment,  accord  and  satisfaction,  the  statute  of  limitations 
and  ofiset.  Trial  by  court,  Franklin  County,  March  Term,  1899, 
Mtinsan  J.,  presiding.  Judgment  for  the  defendant  on  facts 
found.    The  plaintiff  excepted. 

The  drafts  of  August  7  and  August  31,  referred  to  in  the 
opinion,  were  not  produced.  There  was  evidence  to  show  the 
accidental  destruction  of  some  of  the  papers  of  the  plaintiff's 
decedent  and  some  of  the  papers  of  the  defendant.  Neither 
party  produced  evidence  from  the  books  of  any  bank.  Under 
the  findings  of  the  trial  court  the  sole  question  was  as  to  the  ad- 
missibility of  the  defendant's  book. 

Farrington  &  Post  for  the  plaintiff. 

Wilson  dk  Hall  for  the  defendant. 

Tyler,  J.  The  court  below  found  that  the  plaintiff's  dece- 
dent owned  a  farm  in  Swanton  from  which  butter  was  shipped  to 
the  defendant  for  sale  on  commission ;  that  the  defendant  re- 
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ceived  the  butter  charged  in  the  last  fourteen  items  of  the  plain- 
tifiPs  specification,  and  was  accountable  for  it  at  the  prices  carried 
out,  which  amounted  to  $698.97.  The  plaintiff  claimed  that 
$613.66  of  this  amount  remained  unpaid,  while  the  defence  was 
that  payments  had  been  made  to  more  than  cover  the  entire 
amount.  The  question  was  whether  two  certain  drafts  drawn  by 
the  decedent  upon  the  defendant  had  been  accepted  by  him.  It 
had  been  the  decedent's  practice  to  draw  upon  the  defendant,  at 
thirty  or  sixty  days,  for  round  sums,  generally  even  hundreds  of 
dollars,  on  the  strength  of  shipments  about  to  be  made.  Such 
drafts  were  accepted  by  the  defendant,  and  during  the  life  of  the 
acceptance  butter  was  received  and  sold  by  him  and  accounts  of 
sales  were  rendered  by  him  to  the  decedent.  If  the  drafts  of 
August  7  and  August  31, 1889,  were  in  fact  accepted  by  the 
defendant,  then  nothing  was  due  from  him  to  the  decedent's 
estate,  and  this  depended  upon  whether  the  defendant's  books 
were  admissible  as  independent  evidence  of  the  fact  of  such  ac- 
ceptance. The  other  party  to  the  contract  being  dead  they  could 
not  be  used  by  the  defendant  as  memoranda.  The  court  finds  in 
relation  to  these  books  : 

'^  Three  books,  introduced  by  the  defendant,  are  submitted 
herewith,  that  their  exact  character  may  be  ascertained  by  exam- 
ination. They  were  the  only  books  kept  by  the  defendant.  The 
entries  were  made  in  due  course  as  the  transactions  occurred. 
They  embrace  credits  for  goods  received  and  charges  for  drafts 
accepted.  We  have  found  nothing  in  our  examination  of  them 
to  indicate  that  they  were  not  honestly  kept,  but  they  do  not  always 
contain  the  material  necessary  for  the  statement  of  a  complete  ac- 
count, as  is  apparent  from  an  examination  of  the  Burton  entries 
from  the  settlement  of  July  3rd,  1888,  to  the  first  credit  now  in 
controversy.  Charges  to  balances  are  made  and  memoranda  of 
settlement  entered  where  the  items  included  do  not  show  a  bal- 
ance." 

The  books  are  memorandum  books  in  form,  rather  than  reg- 
ular account  books,  though  the  pages  are  four  inches  vride  by 
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€ight  long  and  mled  with  money  columns.  On  the  fly  leaf  of 
each  is  written,  "  B.  F.  Kenerson's  Butter  Book,"  and  they  pur- 
port to  contain  memoranda  of  the  defendant's  butter  transactions 
with  various  persons.  The  manner  in  which  these  memoranda 
were  kept  is  iUnstrated  by  the  following  quotation : 

**  3rd  May. 

"  O.  A.  Burton  Or. 

"  By  3  tubs  butter  35 

"  6V-9\  62-9'  83 

"6r-9Mayl8 

"  185-28»-157        18  25.61 

Dr. 

"  To  acceptance 

"        30  days  200.00" 

The  manner  of  keeping  the  accounts  and  their  purpose,  is 
the  important  consideration,  rather  than  the  form  of  the  books 
themselves.  An  original  entry  may  be  made  upon  a  diary,  or  a 
book  or  paper,  and  be  entitled  to  be  received  as  independent 
evidence.  Gleasan  <*  Field  v.  Kinney^a  Adm/r.^  65  Vt.  560.  If 
the  books  only  contained  memoranda  of  payments  to  Burton 
they  would  have  been  inadmissible,  for  the  law  will  not  permit  a 
party  to  make  a  memorandum  of  a  fact  and  introduce  it  as  evi- 
dence of  that  fact  when  he  is  by  statute  denied  the  right  to  tes- 
tify to  it.  Paris  v.  BeUowf  EBtaie^  52  Vt.  351.  Nor  can  mere 
private  memoranda,  without  proof  that  they  were  made  as  orig- 
inal entries,  become  independent  evidence.  Godding^  Admr,  v. 
OrcuUj  44  Vt.  54 ;  Barber  v.  Bennett^  58  Vt.  476.  Such  entries 
can  only  be  referred  to  by  a  witness  to  refresh  his  recollection  of 
^bat  transpired,  when  they  were  made  at  that  time  of  or  soon 
after  the  transaction.  Barber  v.  Bennett^  62  Vt.  50 ;  In  Be 
Diggvns'  Edate,  68  Vt.  198. 

These  books  were  the  only  ones  kept  by  the  defendant ;  the 
entries  were  honestly  made  and  in  the  usual  course  of  his  busi- 
ness, and  included  credits  for  butter  received  and  charges  for 
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drafts  accepted.    They  were  properly  received  in  evidence  under 
V.  S.  1239. 

Judgment  affirmed. 


Obobgb  M.  Delakby  v.  Leslis  R.  Bbown  and  Fred  Howkb. 

May  Term,  1900. 
Present :  Bowkll,  Ttlkb,  Munson,  Stabt,  Thompson  and  Watbon,  JJ. 

Opinion  filed  July  26,  1900. 

Eqwiahle  interference  with  proceedings  at  law —  Unfair  advantage  gained  by  mw- 
take  or  fraud^-When  by  mistake  or  fraud  one  has  gained  an  unhur 
advantage,  in  proceedings  at  law,  which  will  operate  to  make  the  couri 
of  law  an  instroment  of  injustice,  equity  will  interfere  to  prevent  him 
from  reaping  the  benefit  of  the  advantage  thus  unMrly  obtained. 

Rule  Of  to  judgment  obtained  and  judgment  retained  the  same — ^The  rule  is 
the  same  whether  the  unfair  advantage  has  been  used  in  obtaining  a 
judgment,  or  in  retaining  a  judgment  while  the  defendant  yet  had  his 
day  by  the  law  to  be  heard  on  the  question  of  setting  it  aside. 

Equitable  jurisdiction  original  and  concurrent — In  such  cases  courts  of  equity 
have  original  and  concurrent  jurisdiction. 

Trustee  deprived  of  day  in  court  by  accident — Rdiance  upon  agreen^ent  to 
treat  judgment  as  void, — Loss  of  right  to  petition  at  law — Equitable  rdirf— 
If  a  judgment  creditor  agrees  to  treat  as  null  and  void  a  judgment, 
obtained  by  default  against  a  trustee  who  was  deprived  of  his  day  in 
court  by  accident,  and  the  trustee  in  reliance  upon  such  agreement 
refrains  from  bringing  a  petition  to  have  the  judgment  set  aside  until 
his  right  to  do  so  is  barred,  he  is  entitled  to  equitable  relief  upon  a 
showing  that  he  was  not  in  fact  liable  to  be  adjudged  trustee,  and  that 
he  ought  not  in  equity  and  good  conscience  to  pay  the  judgment  against 
him. 

Question  of  laches-~ln  proceedings  brought,  in  such  circumstances,  by  the 
judgment  debtor  for  equitable  relief,  the  judgment  creditor  will  not  be 
heard  to  claim  that  the  orator  was  guilty  of  laches  in  believing  him 
truthful  and  honest  and  in  acting  upon  such  belief. 


r 
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DefinUUm—** lUnesi"  wUkin  the  meaning  of  **aceideni**  a$  used  in  V.  S. 
1667 — One  who  is  prevented  from  appearing  in  court  by  illness  is 
deprived  of  his  day  in  court  by  '*  accident "  within  the  meaning  of 
that  word  as  used  in  a  provision  of  the  charter  of  Burlington  akin  to 
V.  a  1667. 

Chanobbt.  Heard  on  demurrer  to  the  bill,  Chittenden 
County,  March  Term,  1900,  Tctft,  Chancellor.  Decree  sustain- 
ing the  demurrer  and  dismissing  the  bill  for  want  of  equity. 
The  orator  appealed. 

Cksshman  dk  Maioer  and  Brovm  <&  Jiaoamher,  for  the  orator. 

Powell  dk  Powell  for  the  defendant. 

Thompson,  J.  In  June,  1894,  the  defendants  brought  suit 
against  A.  A.  Niebaum  returnable  before  the  City  Court  of  the 
City  of  Burlington,  June  19, 1894.  In  this  suit  the  orator  wa» 
duly  summoned  as  trustee  of  Niebaum.  At  the  time  the  suit 
was  brought  Niebaum  was  not  a  resident  of  this  State  and  per- 
sonal service  was  not  made  on  him.  On  the  return  day  of  the 
writ,  and  from  time  to  time  thereafter,  the  suit  was  continued 
by  the  City  Court,  for  notice  to  Niebaum,  until  September  12, 
1894,  when  judgment  by  default  was  rendered  by  that  court 
against  him  for  the  sum  of  $419.82  including  costs  of  suit ;  and 
at  the  same  time  judgment  was  rendered  by  default  against  the 
orator  as  trustee  for  Niebaum  for  $419.82.  The  orator's  bill 
alleges  that  at  the  time  of  the  rendition  of  such  judgment,  he  waa 
prevented  from  appearing  in  court  by  reason  of  then  being 
detained  in  the  City  of  Montreal,  Canada,  by  sickness ;  that  at 
that  time,  and  at  the  date  of  the  service  of  the  writ  on  him,  he 
did  not  have  in  his  hands  any  goods,  chattels,  rights,  or  credits  of 
the  said  Niebaum,  nor  did  he  have  at  any  time,  for  which  he 
should  have  been  adjudged  liable  as  trustee ;  that  the  orator  re- 
turned from  Montreal  about  September  13,  1894,  to  Burlington 
and  made  known  to  the  defendants  his  claim  that  he  was  not 
liable  as  trustee  of  Niebaum  and  applied  to  them  and  their  attor- 
ney to  have  the  judgment  against  him  as  trustee  stricken  off,  that 
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this  was  not  done,  bat  on  the  contrary  the  defendants,  September 
13, 1894,  took  oat  an  execution  against  the  orator  on  said  judg- 
ment and  levied  the  same  on  certain  property  as  his  property  bat 
which  belonged  to  one  Raff erty ;  that  such  property  was  replevied 
by  Rafferty  and  that  while  the  replevin  suit  was  pending, 
Niebanm  for  the  benefit  of  himself  and  the  orator  brought  a  writ  of 
review  returnable  before  said  City  Court  September  21, 1895;  that 
before  the  writ  qt  review  was  entered  in  court  but  while  it  was 
in  force  and  pending,  the  defendants  agreed  with  the  orator  that 
they  would  make  no  further  attempt  to  enforce  their  judgment 
against  him  as  such  trustee,  and  that  the  same  should  be  regarded 
as  null  and  void  as  to  him ;  that  said  writ  of  review  was  not  en- 
tered in  court  and  that  from  the  making  of  this  agreement,  the 
orator  has  relied  thereon  and  in  consequence,  has  done  nothing  to 
protect  himself  from  said  judgment  and  that  in  violation  of  this 
agreement,  the  defendants  brought  their  suit  against  him  on  said 
judgment,  returnable  to  said  City  Court  March  13,  1899,  and 
therein  seek  and  claim  to  recover  the  same  with  interest  thereon 
of  the  orator ;  and  that  said  suit  is  now  pending  in  County  Court 
by  appeal  from  the  City  Court. 

The  orator  among  other  things  prays  that  the  defendants 
may  be  perpetually  enjoined  from  enforcing  said  judgment  and  to 
have  the  same  decreed  to  be  null  and  void.  He  also  prays  for 
general  relief.  The  defendants  demurred  to  the  bill  for  want  of 
equity,  insisting  that  the  orator  has  a  complete  defence  at  law  if 
he  has  any  defence,  and  consequently  that  equity  has  no  jurisdic- 
tion. It  is  not  necessary  to  discuss  what  right  to  relief,  if  any, 
the  orator  would  have  had,  if  Niebaum  had  entered  and  prose- 
cuted his  writ  of  review  to  final  judgment.  Assuming  that  he 
could  have  had  no  benefit  therefrom,  not  being  a  party  of  record 
thereto,  it  would  make  no  difierence  in  this  proceeding.  The 
orator  as  the  law  then  stood  was  entitled  to  bring  his  petition  to 
said  City  Court  within  two  years  from  the  rendition  of  the  judg- 
ment against  him,  to  have  the  same  set  aside  on  the  ground  that 
he  was  deprived  of  his  day  in  court  by  accident,  for  clearly  being 
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prevented  from  appearing  in  court  bj  illness  falls  within  this 
ground  of  relief.    Nor  is  it  necessary  to  consider  the  effect  of  the 
correction  of  the  judgment  by  the  City  Court  so  as  to  make  it 
$100  less  than  the  sum  stated  in  the  original  record  of  the  judg- 
ment.   From  the  time  of  entering  into  the  alleged  agreement 
until  after  January  1, 1899,  the  defendants  made  no  claim  that 
they  considered  the  judgment  in  force  against  the  orator  and 
never  said  nor  did  anything  to  apprise  him  that  they  still  consid- 
ered it  to  be  a  valid,  subsisting  claim  against  him.    They  thus 
lulled  him  to  sleep  so  far  as  availing  himself  of  his  legal  right  to 
petition  the  court  to  set  aside  the  judgment  until  long  after  his 
right  to  invoke  the  aid  of  a  court  of  law  in  that  behalf,  was  barred 
by  the  statute  limitation  of  two  years.    It  is  to  be  taken  from  the 
allegations  of  the  bill,  that  the  orator  was  not  in  fact  liable  to  be 
adjudged  trustee  of  Niebaum,  and  that  if  compelled  to  pay  the 
amount  of  the  judgment,  he  will  be  compelled  to  pay  that  which 
in  equity  and  good  conscience  he  ought  not  to  pay,  and  that 
which  he  could  not  be  compelled  to  pay  were  it  not  for  the  judg- 
ment.    Negligence  cannot  be  imputed  to  him  because  he  relied 
upon  the  agreement  of  the  defendants,  to  treat  the  judgment  as 
null  and  void.    The  defendants  in  view  of  the  circumstances  of 
the  case,  cannot  now  be  heard  to  charge  the  orator  with  laches  in 
believing  them  to  be  truthful  and  honest  and  in  acting  in  accord- 
ance with  such  belief.    After  having  thus  induced  him  to  so  act, 
until  by  the  lapse  of  time  he  is  deprived  of  his  opportunity  to 
have  the  judgment  set  aside  by  the  court  which  rendered  it,  it  is 
fraudulent  and  inequitable  for  the  defendants  to  now  attempt  to 
enforce  the  judgment  in  violation  of  their  agreement.  This  case, 
in  principle,  falls  within  the  class  of  cases  at  law,  where  by  means 
of  the  deceitful  representations  and  fraudulent  conduct  upon  the 
part  of  the  plaintiff,  the  defendant,  having  a  meritorious  defence, 
is  prevented  from  interposing  it.    The  general  rule  on  this  sub- 
ject is  well  defined  and  clearly  established.    It  is  this :  '^  When- 
ever,  by  plaintiff's  fraudulent  conduct  or  representations  to 
defendant  concerning  the  nature  and  objects  of  the  action,  or  the 


348  DSLANST  V.   BBOWl!!   AND   H0WK8.  [73 

porpoee  of  the  jadgment,  or  the  prosecution  of  the  cause,  de- 
fendant in  the  action,  having  a  good  defence  npon  the  merits,  is 
lolled  into  security  so  that  he  fails  to  interpose  his  defence,  he  is 
entitled  to  the  aid  of  equity  to  preyentthe  plaintifE  from  reaping 
the  benefit  of  a  judgment  thus  fraudulently  obtained."  1  High 
on  Inj.  (2nd  ed.)  sac.  199,  200 ;  Pomer.  Eq.  Juris.  (1st  ed.)  sec. 
1364  and  note  1 ;  Kerr's  Inj.  23* ;  Eerr  on  Fraud  &  Mistake,  293, 
352 ;  Woffn&r  v.  Shank,  69  Md.  313 ;  note  to  Oliver  v.  Fra/y,  19 
Am.  Dec.  603 ;  Cwrier  y.  Eaty,  11 0  Mass.  536 ;  KdUy  y. 
KTi698j  68  Cal.  210 ;  HHHbard  v.  Eastman,  47  N.  H.  512. 

The  relief  is  allowed  in  such  case  upon  the  ground  that 
when  by  mistake  or  fraud  one  has  gained  an  unfair  advantage  in 
proceedings  at  law,  which  will  operate  to  make  the  court  of  law 
an  instrument  of  iu justice,  equity  will  interfere  to  prevent  him 
from  reaping  the  benefit  of  the  advantage  thus  unfairly  obtained. 
1  High  on  Inj.  (2nd.  ed.)  sec.  199.  In  such  cases  equity  has 
original  and  concurrent  jurisdiction. 

The  application  of  this  rule  is  the  same  .ivhether  the  fraud- 
ulent conduct  and  deceitful  representations  of  the  plaintiff  were 
used  by  him  to  obtain  such  a  judgment  at  law,  or  to  retain  it 
while  the  defendant  yet  had  his  day  by  the  law  to  be  heard  on 
the  question  of  setting  it  aside.  In  either  case,  such  defendant 
is  lulled  into  seeming  security  by  the  fraud  and  thus  deprived  of 
his  day  in  court  as  to  the  merits  of  the  cause.  Under  this  rule, 
the  orator  is  clearly  entitled  to  relief  in  equity. 

Decree  reversed  and  catiae  remanded,  wUA  mandate  that 
the  demurrer  he  overrvled  and  the  biU  adjudged  sufficient. 
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JoBEPH  Yattbb  V.  M.  E.  Smilie. 

May  Terip,  1900. 
Present :    Rowxll,  Tylbb,  Munson,  Stabt,  Thompson  and  Watson,  JJ. 

Opinion  filed  July  26, 1900. 

Presumptton  (u  to  attaehable  property  of  ab$ent  debtor — A  debtor  who  has 
been  absent  from  and  resident  without  the  State  is,  during  the  period 
of  his  absence  and  non-residenoe,  presumed  to  have  had  no  known 
attachable  property  within  the  State  unless  the  contrary  appears. 

Execution  —Rule  €u  to  a  year  and  a  day  a  rule  of  the  common  law — Execu- 
tion on  dormant  judgment — ^The  rule  that  an  execution  cannot  issue  on 
a  judgment  that  has  lain  dormant  more  than  a  year  and  a  day  is  not 
an  inference  from  the  statutes,  but  is  a  rule  of  the  common  law  which 
the  statutes  assume  and  recognize. 

Execution — Debtor*  s  (tbsence  from  the  State — Limitation  €u  to  time  of  iseue  not 
analogous  to  the  etatute  of  limitatione — ^The  rule  as  to  the  time  within 
which  an  execution  may  issue  is  not  modified  by  the  debtor's  absence 
from  and  residence  without  the  State.  In  this  respect  it  is  not  analo- 
gous to  the  statute  of  limitations. 

Execution — Time  for  istuance  extended  only  for  sufficient  reasons — It  is  only 
when  a  sufficient  reason  exists  for  not  taking  out  an  execution  within 
the  time  limited  by  the  general  rule,  that  the  time  is  extended,  and 
then  the  extension  is  not  in  analogy  to  the  statute  of  limitations,  but 
is  by  virtue  of  an  exception  to  the  general  rule  which  is  a  part  of  the 
rule  itself. 

Insufficient  reasons — Debtor*  s  absence  from  the  State — Aluu  and  pluries  execu- 
tion*~-The  debtor's  absence  from  and  residence  without  the  State  do 
not  afford  a  sufficient  reason  for  not  keeping  a  judgment  active  by  suc- 
cessive executions. 

Intufpcient  reasons — Pendency  of  scire  facicu  against  bail — Successive  execu- 
tions^The  pendency  of  an  action  of  scire  facias  against  bail  is  no  rea- 
son for  not  taking  out  successive  executions. 

Insufficient  reasons — Issuance  ineffectual  Umards  satisfaction — ^The  fact  that 
the  taking  out  of  successive  executions  would  avail  the  creditor  noth- 
ing in  getting  satisfaction  of  his  judgment,  is  no  reason  for  not  taking 
oat  such  executions,  and  does  not  keep  the  judgment  active  unless  by 
force  of  some  statute.    See  V.  S.  1792. 

Consent  to  surrender  by  baU  no  toattwr— The  debtor's  coming  into  court  for 
surrender  by  bail  does  not  operate  as  a  waiver  of  time  in  respect  to  the 
issuance  of  an  execution. 
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V,  S.  179S — No  implicaJlion  of  right  to  excfuHon  upon  gurrender — ^The  fad  thai 
the  statute  proyides  for  the  surrender  of  the  debtor  by  his  ball  "that 
his  body  may  be  taken  in  execution"  does  not  raise  an  implication  of 
a  right  to  an  execution  on  surren'&er.  A  surrender  merely  restores  the 
debtor  to  his  former  custody. 

ConHruction  of  stattUeg — Enlargement  by  implicaHon — Neceuity  for  impliccUion 
must  exist — A  statute  is  not  to  be  enlarged  by  implication  unless  impli- 
cation is  necessary  to  make  it  effective  in  the  accomplishment  of  the 
purpose  it  was  designed  to  subserve. 

V.  S^  irgS^ApplicaUon  of  the  ca>ove  nde^TJndAT  V.  S.  1723  by  taking  out 
successive  executions  the  creditor  may  preserve  the  right  to  take  the 
body  of  the  debtor  in  execution  on  his  surrender  by  bail  and  hence  no 
implied  enlargement  of  the  statute  is  necessary  to  render  it  effective. 

PsnnoN  FOB  A  MANDAMUS  to  compel  the  issue  of  an  execu- 
tion brought  to  the  Supreme  Court,  Washington  County,  May 
Term,  1900,  and  heard  on  petition  and  answer  at  the  same  term. 

Reference  is  made  to  the  case  of  YaMer  v.  Pitkin  <&  MiUerj 
antCj  page  255. 

John  O.  Wing  and  Edwwrd  H.  Deavitt  for  the  petitioners. 

MdviUe  E.  Smiliey  pro  se. 

Bo  WELL,  J.  In  October,  1888,  the  petitioner  recovered  a 
judgment  in  this  court  against  Omer  Miller  in  an  action  of  tort 
wherein  Miller's  body  was  arrested  and  Pitkin  and  Wm.  Miller 
became  his  sureties  by  indorsing  their  names  on  the  writ  as  bail. 
The  petitioner  took  the  requisite  steps  to  charge  the  bail,  and 
afterwards  brought  his  writ  of  sdre  faouis  against  them,  returna- 
ble to  the  May  Term,  1890,  of  this  court  for  Washington  County, 
wherein  such  proceedings  were  had  that  at  this  present  term  the 
bail  surrendered  the  principal  into  court  in  discharge  of  their 
liability,  according  to  the  statute  in  such  case  made  and  provided, 
and  an  eoaoneretur  was  entered  on  the  record.  Thereupon  the 
petitioner  applied  to  the  defendant,  as  he  is  clerk  of  this  court, 
for  an  alias  execution,  which  was  denied,  and  this  petition  is 
brought  to  compel  its  issuance.  Before  and  at  the  time  of  the 
rendition  of  said  judgment,  the  said  Omer  Miller  was  absent  from 
and  resided  out  of,  the  State,  and  ever  since  has  and  still  does 
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reside  thereout;  and  presamablj,  the  contrary  not  appearing,  has 
had  no  known  attachable  property  therein  daring  that  time. 
BwmJuifn  v.  CowrBer^  69  Vt.  183. 

The  judgment  has  Iain  dormant  ever  since  the  original  exe- 
cution was  returned,  which  was  more  than  eleven  years  ago,  no 
other  execution  having  been  taken  out.  But  the  petitioner  con- 
tends that  he  is  entitled  to  take  out  another  now  on  two  grounds ; 
first,  because  of  the  debtor's  absence  from  and  residence  out  of 
the  State,  with  no  known  attachable  property  therein ;  and  second, 
because  the  statute  provides  that  on  surrender  the  court  shall 
order  the  principal  into  custody  for  a  time,  ^*that  his  body  may 
be  taken  in  execution."    Y.  S.  1723. 

On  the  first  ground  the  argument  is,  that  the  rule  that  an 
execution  cannot  regularly  issue  on  a  judgment  that  has  lain  dor- 
mant more  than  a  year  and  a  day  is  a  limitation  inferred  from 
the  statute,  and  that  therefore  the  time  of  the  debtor's  absence 
from  the  state  should  not  be  taken  as  a  part  of  the  time  limited, 
in  analogy  to  the  modifying  provisions  of  the  statute  of  limi- 
tations in  such  cases ;  and  further,  that  by  coming  into  court  for 
surrender,  he  waives  the  limitation  of  time,  and  consents  that  his 
body  may  be  taken  in  execution.  But  the  limitation  is  not  an 
inference  from  the  statute,  but  is  a  common-law  rule,  assumed 
and  recognized  by  the  statute  but  not  bom  of  it,  and  cannot  be 
administered  in  analogy  to  it  in  the  respect  claimed ;  for  it  is 
only  when  a  sufficient  reason  exists  for  not  taking  out  an  execu- 
tion within  the  time  that  the  time  is  extended  ;  and  then,  not  in 
analogy  to  the  statute,  it  is  a  part  of  the  rule  itself.  Here  no 
reason  existed  why  executions  could  not  have  issued  often  enough 
to  keep  the  judgment  active.  The  pendency  of  the  %cvre  facias 
is  no  reason.  Nor  is  the  fact  that  it  would  have  availed  the  peti- 
tioner nothing  in  getting  satisfaction  of  his  judgment ;  for  in 
CaUvrC^,  Merchants  BamJe^  36  Yt.  572,  it  was  held  that  the  con- 
tinued existence  of  a  prior  attachment  of  the  debtor's  real  estate 
was  no  reason  why  successive  executions  should  not  have  been 
taken  out  on  a  subsequent  attaching  creditor's  judgment;  and 
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because  that  was  not  done,  an  execution  issued  more  than  a  year 
and  a  day  after  the  rendition  of  the  judgment  was  held  to  have 
been  irregularly  issued  ;  and  yet,  to  have  issued  one  sooner  would 
have  been  of  no  avail  except  to  keep  the  judgment  active.  This 
has  since  been  changed  by  statute. 

As  to  his  coming  into  court  being  a  waiver  of  the  limitation 
of  time  and  a  consenting  that  his  body  may  be  taken  in  execu- 
tion, it  cannot  be  said  to  be  either.  The  custody  of  the  bail  was 
merely  a  substitute  for  the  custody  of  the  oiBcer,  and  his  sur- 
render was  but  returning  him  to  his  former  custody,  which  was 
an  alternative  of  the  bail's  undertaking.  When  that  was  done, 
the  petitioner  had  what  he  had  in  the  first  place,  namely,  the 
body  of  the  defendant  in  custody,  and  could  proceed  against 
him  according  to  his  right. 

On  the  second  ground  the  argument  is,  that  the  principal 
CSLU  be  surrendered  only  that  his  body  may  be  taken  in  execution, 
and  therefore  that  the  statute  impliedly  gives  the  right  to  an 
execution  on  surrender,  and  if  not,  that  there  can  be  no  surrender. 

But  this  view  is  not  tenable.  A  statute  is  not  to  be  enlarged 
by  implication  unless  it  is  necessary  in  order  to  make  it  effective 
to  accomplish  the  object  that  it  was  designed  to  subserve.  But 
here  is  no  such  necessity,  for  the  petitioner  could  have  kept  his 
judgment  active  by  taking  out  successive  executions,  which  he 
neglected  to  do. 

Petition  dismissed  with  costs. 
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Maboabbt  Sullivan  v,  Delawabb  &  Hudson  Canal 

Company. 

May  Term,  1900. 

Present :    Bowbll,  Ttlbb,  Munson,  Btaxt,  Thompson  and  Watbon,  JJ. 

Opinion  filed  July  26,  1900. 

Emdenee — Facts  uneonneeUd  wUhaui  proof  of  like  candiHons — If,  as  is  not  here 
decided,  the  quality  of  an  act  or  thing,  whether  prudent  or  negligent, 
safe  or  dangerous,  can  be  proved  by  showing  that  in  conditions  like 
those  in  the  concrete  case  it  has  produced  similar  favorable  or  injuri- 
ous results ;  still,  if  the  conditions  are  not  subetantially  the  same,  the 
evidence  is  not  relevant. 

lUustrcOian — The  case— The  plaintiff  was  injured  in  falling  over  a  plank  in- 
cline maintained  by  the  defendant  at  the  door  of  a  freight-room,  and 
claimed  that  the  defendant  was  negligent  in  having  the  incline  as  it 
was,  and  in  not  lighting  the  place  where  it  was.  An  offer  to  show  that 
the  incline  had  for  thirty  years  been  maintained  and  used  as  it  was  at 
the  time  of  the  injury,  but  which  ignored  the  matter  of  leaving  the 
place  unlighted,  was  irrelevant. 

The  case — Qiiestion  of  defendant's  negligence  for  the  jury — Some  of  the  testi- 
mony was  such  as  to  permit  the  argument  that  the  incline,  maintained 
as  it  was,  was  a  etructure  as  necessary  as  any  door  step,  while  other 
testimony  tended  to  show  that  it  might  have  been  movable,  and  away 
when  not  in  use,  or  that  its  purpose  might  have  been  answered  by  an 
incline  built  inside  the  freight  room,  and  that  the  incline,  as  main- 
tained, was  not  properly  lighted  at  the  time  of  the  accident.  In  this 
state  of  the  evidence  the  question  of  negligence  on  the  part  of  the 
defendant  was  for  the  jury. 

The  case — Question  of  contributory  negligence  for  the  jury — ^There  being  testi- 
mony tending  to  show  that  the  incline  was  in  a  way  which  the  plain- 
tiff might  properly  take  in  going  to  the  defendant's  waiting  room  for 
passengers,  and  that  neither  that  way  nor  any  other  was  lighted,  it 
could  not  be  said,  as  matter  of  law,  that  the  plaintiff  was  guilty  of  con- 
tributory negligence. 

Casb  fob  negligbnob.    Plea,  the  general  issue.    Trial  by 

jury,  Rutland  County,  September  Term,  1899,  Tqfty  C.  J.,  pre- 

Biding.    Yerdict  and  judgment  for  the  plaintifi.    The  defendant 

excepted. 

23 
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WiUiam  H.  Preston  and  F.  S.  Piatt  for  the  plaintiff. 
Butler  ds  Moloney  for  the  defendant. 

BowBLL,  J.  The  east  end  of  the  defendant's  depot  at  Cas- 
tleton  was  used  for  passengers  and  the  west  end  for  freight. 
The  building  was  entirely  snrronnded  by  a  platform  abont  eight 
inches  lower  than  the  floor  of  the  building.  The  plaintiff  was 
in jnred  by  falling  over  a  plank  incline,  fastened  to  the  platform 
at  the  freight-room  door,  and  used  for  getting  freight  in  and  out. 
It  was  evening,  and  the  plaintiff's  testimony  tended  to  show  that 
there  were  no  lights  on  the  platform  at  the  time,*  and  was  dark 
there.  '*  It  seemed  perfectly  dark,''  as  one  witness  put  it. 
There  were  lights  in  the  waiting-room,  and  the  defendant's  testi- 
mony tended  to  show  that  the  platform  was  lighted.  The 
plaintiff  claimed  only  that  the  defendant  was  negligent  in  not 
having  the  platform  lighted  and  in  having  the  incline  as  it  was. 

The  defendant  offered  to  show  that  the  depot  had  been  used 
as  a  railroad  station  for  thirty  years  or  more  next  before  the 
time  in  question,  and  that  during  all  that  time  the  incline  had 
been  maintained  in  substantially  the  same  position  as  then,  and 
had  never  caused  an  accident. 

If,  as  many  of  the  cases  hold,  the  quality  of  an  act  or  a 
thing,  whether  prudent  or  negligent,  safe  or  dangerous,  can  be 
proved  by  showing  that  in  conditions  like  those  in  the  concrete 
case  it  has  produced  similar  favorable  or  injurious  results ;  still, 
if  the  conditions  are  not  substantially  the  same,  the  evidence  is 
not  relevant.    8teph.  Dig.  Ev.  Ohase,  2d  ed.  34,  n.  1. 

Here  the  defendant  denied  the  condition  of  darkness  claimed 
by  the  plaintiff ;  and  as  the  offer  did  not  contain  that  element,  it 
did  not  present  substantially  the  same  conditions  as  the  case  pre- 
sented, and  for  that  reason,  if  for  no  other,  it  was  not  relevant. 

The  defendant  moved  for  a  verdict,  for  that  the  evidence 
did  not  tend  to  show  negligence  on  its  part,  but  did  riiow  negli- 
gence on  the  plaintiff's  part.  On  the  first  point  it  is  argued,  that 
the  incline  was  a  necessary  and  lawful  structure,  as  much  as  any 
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doorstep^  and  its  maintenance  not  negligence.  But  while  some 
of  the  defendant's  testimony  tended  to  show  that  it  was  neces- 
sary to  have  the  incline  maintained  as  it  was,  other  of  it  tended 
to  show  that  it  might  have  been  movable,  and  awaj  when  not  in 
use,  or  that  one  might  have  been  built  in  the  freight  room  itself 
that  would  have  answered  the  purpose.  This,  coupled  with  the 
plaintiff's  testimony  that  it  was  dark  there,  made  a  case  for  the 
jury  on  this  point. 

On  the  question  of  contributory  negligence  it  is  argued,  that 
the  direct  way  to  the  waiting-room  was  lighted,  and  that  the 
plaintiff  voluntarily  went  the  other  way  in  the  dark  without 
looking,  fiut  the  testimony  tended  to  show  that  neither  way 
was  lighted ;  that  as  many  went  one  way  as  the  other  ;  and  that 
if  she  had  looked  she  could  not  have  seen  the  incline.  This 
made  a  case  for  the  jury  on  this  point  also.      ' 

JvdgmerU  affi/rmed. 


H.  6.  Parkhubst  v.  William  Bbook. 

May  Term,  1900. 
Present :  Tavt,  G.  J.,  Bowell,  Tylbb,  Munson,  Start  and  Thompson,  JJ. 

Opinion  filed  July  26,  1900. 

(kmttnidion  of  contract  not  to  engage  in  a  particular  bueiness, — One  who  has 
agreed  not  to  carry  on  the  wood  business  does  not  break  the  agreement 
by  letting  one  man  have  two  cords  of  stove  wood  for  cutting  ice  for  him 
and  giving  a  tenant  eight  cords  in  lien  of  fixing  up  the  house  occupied 
by  the  tenant. 

IkfimiHon — ''  Bnsineu^^  as  used  in  contracts  in  restraint  of  trade — ^Thef  word 
"  businees"  as  used  in  contracts  not  to  engage  in  a  particular  business 
denotes  an  aggregation  of  acts  rather  than  an  isolated  act  or  two  per- 
formed as  a  matter  of  special  convenience  or  interest. 
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Debt  on  spboiixty.  Pleas,  the  general  issue,  and  license. 
Trial  by  jury,  Orleans  County,  March  Term,  1899,  Watsanj  J., 
presiding.  Verdict  directed  for  the  plaintiff  to  recover  $500,  as 
liquidated  damages.  Judgment  on  verdict.  The  defendant 
excepted. 

O.  S.  Annis  for  the  plaintiff. 

jF.  S.  Rogers  and  J.  W.  Redmond  for  the  defendant. 

EowBLL,  J.  The  parties  being  separately  engaged  in  buying 
and  selling  wood  in  North  Troy  and  vicinity,  the  defendant  sold 
his  wood  to  the  plaintiff,  and  agreed  not  to  engage,  nor  be  inter- 
ested, "  in  the  wood  business,  that  is  to  say,  in  buying,  selling  or 
furnishing  wood  *  *  *  in  said  North  Troy  nor  in  the  immediate 
surrounding  vicinity,"  so  long  as  the  plaintiff  was  engaged  in 
that  business  there ;  and  for  a  breach,  to  forfeit  $500  as  liquidated 
damages.  The  defendant  then  lived  in  North  Troy,  but  some 
months  after,  moved  onto  a  farm  six  miles  away,  and  has  lived 
there  ever  since.  At  one  time  while  living  there,  he  let  a  man 
in  North  Troy  have  two  running  cords  of  stove  wood  for  cutting 
ice  for  him.  At  another  time,  he  gave  a  tenant  in  one  of  his 
houses  in  North  Troy,  eight  cords,  instead  of  fixing  up  the  house 
and  making  it  warmer,  and  to  keep  the  tenant  from  going  out. 
These  are  the  claimed  breaches.  But  they  are  no  breaches.  The 
word  '^  business  "  is  not  used  in  the  contract  to  denote  an  isolated 
act  or  two  of  disposing  of  wood  for  the  special  convenience  and 
interest  of  the  defendant,  but  an  aggregation  of  acts  that  may 
fairly  constitute  the  carrying  on  of  the  "  wood  business  "  its  de- 
fined in  the  contract.  This  is  the  meaning  given  to  the  word  in 
the  construction  of  contracts  of  insurance,  and  in  determining 
whether  the  testimony  shows  a  violation  of  agreements  of  the 
character  of  the  one  in  suit.  Thus,  in  Hoagland  v.  Segur^  38  N. 
J.  L.  237,  the  defendant  agreed  to  abandon  and  not  engage  in 
the  business  of  banking ;  and  it  was  held  that  the  single  act  of 
taking  deposits  was  no  breach.  So  in  Turner  v.  JSoanSj  2  El.  & 
Bl.  512,  the  defendant  agreed  not  to  carry  on  the  business  of  a 
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wine  merchant  within  certain  limits.  But  he  syBtematically 
solicited  orders  therein  and  filled  them,  though  he  had  no  place 
of  business  there ;  and  it  was  held  a  breach,  because  he  did  it  on 
system,  the  court  saying  that  if  he  had  done  it  only  now  and 
then,  to  oblige  an  old  customer  or  the  like,  it  would  have  been 
no  breach,  for  it  would  not  have  been  carrying  on  business.  A 
solicitor  does  not  ''carry  on  business"  outside  of  the  limits 
within  which  he  is  authorized  to  practice  by  his  certificate,  merely 
because  of  a  single  isolated  transaction  outside  of  those  limits. 
In  He  ffartouy  45  L.  T.  541. 

The  cases  of  Clark  v.  Croeij/j  37  Vt.  188 ;  Barry  v,  Harris^ 
49  Vt.  393 ;  St^ena  v.  PilUhury,  57  Vt.  205  and  BcyrUy  v.  Mc- 
Donald^ 69  Vt.  309 — relied  upon  by  the  plaintiff — are  not  opposed 
to  this  view.  ClarTc  v.  Crosby  does  not  touch  the  question.  The 
others  are  properly  distinguished  by  the  defendant's  counsel 
when  they  say  that  *'  in  each,  it  is  not  the  particular  act  that  is 
held  to  constitute  the  breach,  but  the  fact  that  the  defendant  had 
entered  upon  a  business,  a  systematic  courae  of  action,  of  which 
tlie  specific  acts  were  the  natural  outcome." 

There  being  no  evidence  to  sustain  the  verdict, 
Jvdgment  reversed^  verdict  set  aside^  and  cavse  rema/nded. 


LikMoiLLB  County  National  Bank  v.  B.  A.  Hunt. 

May  Term,  1900. 
Present :    Rowbll,  Tylbb,  Munbon,  Stabt,  and  Thomfsov,  JJ. 

Opinion  filed  Jaly  26,  1900. 

Jury  iriaJL — Jury  drawn  from  part  of  the  array — ^A  party  is  not  entitled  to  have 
the  jury  drawn  from  the  arrays  though  all  the  jurymen  are  at  liberty. 
His  full  right  is  to  have  his  cause  tried  by  an  impartial  jury,  and  this 
right  is  presumably  accorded  him  when  the  jury  is  drawn  from  the 
array,  exclusive  of  the  jurymen  who  have  served  in  the  next  preceding 
cause. 
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Pleadings — Denial  of  leave  to  amend  discretionary  vnth  tried  court — The  elec- 
tion of  the  plaintiff,  in  an  action  of  assumpsit,  to  waive  the  special 
counts  in  his  declaration  and  go  to  trial  on  the  general  counts,  does 
not  give  the  defendant  the  l^;al  right  to  amend  his  pleading.  A  denial 
of  leave  so  to  amend  is  discretionary,  and  not  revisable  in  the  Supreme 
Court. 

If  defendant  would  fUe  a  new  plea  as  of  rights  the  nature  of  the  plea  must  he  dis- 
closed— Plea  of  res  judicata  after  suit  commenced — It  will  not  avail  one 
who  has  been  denied  leave  to  replead  generally  to  claim  in  the  Supreme 
Court,  for  the  first  time,  that  he  wanted  to  plead  res  judicata  after  suit 
commenced. 

Jury  interrogated  when  general  verdict  is  returned — Ansioer  of  jury  as  a  special 
verdict — Special  verdict  found  agreeably  to  the  usages  of  law — ^A  finding  of  a 
jury  that  apx)ears  from  the  answer  of  the  foreman,  assented  to  by  the 
rest  of  the  panel,  and  given  when  the  general  verdict  is  returned,  is 
a  part  of  the  verdict,  and  effective  as  such,  when  it  is  determinative  of 
the  substance  of  an  issue  raised  and  submitted. 

Finding  as  related  to  issues  formed — A  special  finding  of  payment,  in  an  action 
of  assumpsit  in  which  no  plea  of  payment  after  suit  commenced  was 
interposed,  shows  payment  before  the  commencement  of  the  action. 

Promissory  notes — Signer  of  note  expressly  promieing  as  principal  cannot  defend 
as  surety — If  one,  in  signing  a  note  with  another,  expressly  promises  as 
principal,  he  waives  all  rights  as  surety,  though  he  is  in  twci  such,  and 
though  the  payee  so  knows  when  he  accepts  the  note. 

Promissory  notes — Joint  and  several  principals — Waste  of  securities  under  plea 
in  offset — Mutuality  of  demands — ^In  a  suit  on  a  note  brought  by  the  orig- 
inal payee  against  one  of  two  joint  and  several  principals,  waste  by  the 
payee  of  collateral  securities,  furnished  by  the  principal  not  sued,  can- 
not be  shown  in  offset. 

Promissory  notes — Joint  and  several  principals —  Waste  of  securities — Fa/Uure  of 
considircUion — Other  defences— In  a  suit  on  a  note  brought  by  the  original 
payee  against  one  of  two  joint  and  several  principals,  waste  by  the 
payee  of  collateral  securities,  furnished  by  the  principal  not  sued,  is 
no  defence  by  way  of  failure  of  consideration  or  otherwise. 

General  and  special  assumpsit.  The  plaintiff  elected  to 
go  to  trial  upon  the  general  counts  in  his  declaration,  and  with- 
drew the  special  counts  from  the  case.  Trial  by  jury,  Lamoille 
County,  June  Term,  1899,  Wataany  J.,  presiding.  Verdict 
directed  for  the  plaintiff.  Judgment  on  verdict.  The  defendant 
excepted. 
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After  the  jury  was  drawn  the  defendant  moved  to  discharge 
the  jury  already  called,  for  the  reason  that  it  had  not  been  called 
from  the  whole  number  of  jnrors  in  attendance.  It  appeared 
that  the  trial  of  the  preceding  case  was  ended  and  the  jury  in 
that  case  discharged  the  night  previous  to  the  impaneling  of  the 
jury  in  this  case,  and  that  in  drawing  the  jury  in  this  case  the 
clerk  of  the  court  drew  from  the  jurors  in  attendance,  exclusive 
of  those  who  had  served  in  the  preceding  case.  The  motion  to 
discharge  the  jury  was  overruled. 

The  defendant  asked  leave  to  amend  his  pleadings  upon  the 
ground  that  the  action  of  the  plaintiff  in  withdrawing  the  spe- 
cial counts  of  his  declaration  was  a  surprise  to  him,  and  that  he 
could  not  go  to  trial  safely  under  his  pleadings  already  filed.  The 
court  declined  to  allow  such  amendment. 

The  plaintiff  sought  only  to  recover  upon  a  note  of  the  tenor 
following : 

«  $699.00 

August  30,  1894. 
For  value  received  we  each  as  principal  jointly  and  severally 
promise  to  pay  the  Lamoille  County  National  Bank  of  Hyde 
Park,  at  their  banking  house  in  Hyde  Park,  six  hundred  and 
ninety-nine  dollars  in  thirty  days  from  day  of  discount  with  inter- 
est after  dae. 

F.  C.  Whiting. 
B.  A.  Hunt." 

The  plaintiff  against  the  objection  of  the  defendant  proved 
the  acceptance  and  discount  of  the  note  by  the  record  in  a  former 
suit  between  the  same  parties  begun  more  than  thirty  days  before 
the  commencement  of  this  action. 

The  defendant  offered  to  show  :  that  in  fact  he  was  merely 
surety  on  the  note  in  suit  and  that  the  plaintiff  so  knew  when,  if 
ever,  it  accepted  and  discounted  the  note;  that  former  notes  given 
to  the  plaintiff  of  which  the  note  in  suit  was  a  renewal,  were 
signed  by  the  defendant  as  surety,  the  word  surety  being  ap- 


360  LAMOILLE   OOUNTT   NATIONAL  BANK  V.    HUNT.  [72 

pended  to  his  signature ;  that  such  former  notes  were  secured  by 
the  deposit  with  the  plaintiff  of  collateral  securities  that  the 
plaintiff  had  allowed  to  be  wasted  before  the  execution  of  the 
note  in  suit ;  that  the  defendant  was  ignorant  of  such  waste  at 
the  time  the  note  in  suit  was  executed  ;  that  the  note  in  suit  was 
executed  by  the  def endent  in  reliance  upon  figures  furnished  by 
the  plaintiff  to  the  defendant  as  a  true  statement  of  the  amount 
due  on  the  former  notes  at  the  time  the  note  in  suit  was  exe- 
cuted ;  and  that  the  note  in  suit  was  secured  by  the  deposit  with 
the  plaintiff  by  Whiting,  the  co-signer  with  the  defendant,  of 
collateral  securities,  and  that  such  securities  had  been  wasted  and 
misapplied  by  the  plaintiff. 

The  evidence  offered  by  the  defendant  was  excluded. 

B.  W,  HiMurd  and  BcUeSy  May  dk  Simonds  for  the 
plaintiff. 

George  M.  Powers  and  B.  A,  Bunt  for  the  defendant." 

RowBLL,  J.  The  defendant  was  not  entitled  to  have  the 
jury  drawn  from  the  array,  though  at  liberty.  His  full  right 
was  accorded  when  he  had  an  impartial  jury  to  try  the  case,  as 
presumably  he  had.     Quinn  v,  Balbert^  57  Vt.  178. 

The  plaintiff  waived  the  special  counts,  and  elected  to  go  to 
trial  on  the  general  counts.  Thereupon  the  defendant  asked 
leave  to  amend  his  pleadings,  for  that  he  was  surprised  by  the 
action  of  the  plaintiff,  and  could  not  safely  go  to  trial  on  the 
pleadingfi  as  they  were.  The  denial  of  leave  was  discretionary 
and  not  revisable.  The  defendant  now  claims  that  he  wanted 
to  plead  res  judicata  after  suit  commenced,  and  that  such  was 
his  right.  But  it  does  not  appear  that  he  informed  the  court 
below  that  he  wanted  to  plead  that,  and  therefore  he  cannot 
stand  on  that  ground  now. 

The  note  in  suit  is  dated  August  30,  1894,  payable  thirty 
days  from  discount,  and  signed  by  F.  C.  Whiting  *and  the  de- 
fendant. In  a  former  suit  between  these  parties  on  certain 
other  notes,  commenced  July  8,  1896,  the 'defendant  pleaded 
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payment,  and  the  jary  foand  that  two  of  said  notes  were  paid 
by  the  note  in  sait  and  twenty-five  cents.  That  finding  appears 
from  the  answer  of  the  foreman,  assented  to  by  the  rest  of  the 
panel,  in  reply  to  a  question  by  the  court  when  the  general 
verdict  was  returned.  To  the  admission  of  the  record  in  that 
case,  to  show  that  the  bank  accepted  and  discounted  the  note  in 
suit)  the  defendant  objects  that  said  special  finding  forms  no 
part  of  the  verdict,  but  is  merely  a  narrative  of  what  transpired 
in  the  jury  room,  and  is  not  a  special  verdict,  found  ^^agreeably 
to  the  usages  of  law,''  within  the  meaning  of  the  statute,  and 
that  in  order  to  make  it  such,  the  question  should  have  been  sub- 
mitted to  the  jury  before  it  retired,  that  it  might  receive  the 
consideration  its  importance  required. 

But  it  is  settled  law  in  this  State  that  such  findings  are  a 
part  of  the  verdict  and  effective  as  such,  especially  when,  as  here, 
they  are  determinative  of  the  substance  of  the  issues  raised  and 
submitted. 

This  suit  was  commenced  the  same  day  the  verdict  was 
rendered  in  the  former  suit,  and  it  is  said  that  if  said  special  find- 
ing is  to  stand,  it  does  not  show,  nor  does  it  otherwise  appear, 
when  the  note  in  suit  was  discounted  in  payment — that  it 
might  have  been  within  thirty  days  of  the  commencement  of 
this  action,  and  so  not  due  when  sued,  and  that  therefore  a  ver- 
dict should  have  been  directed  for  the  defendant.  But  it  must 
have  been  discounted  before  the  former  suit  was  commenced, 
else  the  finding  of  payment,  which  is  conclusive  upon  the  parties, 
could  not  have  been  what  it  was,  for  no  plea  of  payment  after 
suit  commenced  was  interposed. 

The  defendant's  offer  to  show  his  suretyship  for  Whiting  on 
the  notes  for  which  the  note  in  suit  was  given,  and  the  plaintiff's 
waste  of  Whiting's  icollaterals  therefor,  and  the  defendant's 
ignorance  of  it  when  he  signed  the  note  in  suit,  and  his  reliance 
upon  the  bank's  figures  as  to  the  amount  due  on  those  notes, — 
was  properly  excluded.  By  expressly  promising  as  principal  in 
the  note  in  suit,   the  defendant    waived   all  rights  as  surety,. 
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and  stands  no  better  in  this  suit  in  respect  of  said  waste  of 
Becnritj  than  Whiting  himself  wonld  stand,  as  to  whom  it  wonld 
be  no  defence  by  way  of  fail  are  of  consideration  nor  otherwise, 
except  perhaps  as  matter  of  set-off,  of  which  the  defendant  can- 
not avail  himself,  for  as  he  is  sned  alone,  there  is  no  legal  ma. 
tuality,  the  bank  being  liable  to  him  jointly  with  Wliiting  if  at 
all.  Mott  V.  MoUy  5  Yt.  Ill,  which  holds  that  in  a  suit  against 
two  and  only  one  served,  he  may  plead  in  set-off  a  demand  in  favor 
of  both,  is  criticised  in  Adams  v.  BlUs,  16  Yt.  42,  and  has  not 
for  a  long  time  been  regarded  as  sound.  Johnson  v.  KeUey^  67 
Yt.  386. 

Although  the  defendant  may  be  surety  for  Whiting  on  the 
note  in  suit,  as  he  offered  to  show,  and  although  the  bank  may 
have  wasted  securities  placed  Mrith  it  by  Whiting  as  collateral 

thereto,  as  claimed,  yet  that  does  not  release  the  defendant  from 
liability  on  the  note,  because  of  the  capacity  in  which  he  con- 
tracts, even  though  the  bank  knew  of  his  suretyship.  PiUs  v. 
Gongdon^  2  N.  T.  362 ;  MarshdU  v.  Aihm^  25  Yt.  327;  Eerrick 
V.  Orange  Ckyiinty  Bank,  27  Yt.  584. 
Judgment  affirmed. 


David    L.    Fullbb  v.   Milo  D.  Pabicbntbb,    Teustbb    and 

Claimaitt. 

May  Term,  1900.  , 

Present :  Taft,  C.  J.y  Rowell,  Tylxr,  Mumson,  Stabt  and  THOMPSONy  J  J. 

Opinion  filed  July  26,  1900. 

AssignmerU  by  heir  of  kU  expectancy — Notice  to  ancettar — Novus  actw  inter' 
veniene — ^An  agreement  fairly  made  for  a  valuable  and  an  adequate 
consideration,  by  which  an  heir  assigns  his  expectancy  in  his  ances- 
tor's estate,  if  the  ancestor  has  notice  of  the  assignment  and  does  not 
object,  may  be  given  life  and  vigor  by  some  new  act  in  furtherance  of 
th  e  original  disposition  done  after  the  ancestor's  death. 
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Sufident  new  act — Notice  to  adminietrcUor  given  by  the  assignee^  with  heir*  9  coU' 
$ent — ^Notice  to  the  administrator  .of  an  ancestors' s  estate,  given  by 
the  assignee  with  the  consent  of  the  heir,  is  a  new  act  sufficient  to 
give  efficacy  to  an  assignment  by  the  heir  of  his  interest  in  the  ances- 
tor's estate,  made  while  the  interest  rested  in  expectancy. 

Ooment  of  ancestor  not  requisite — Notice  without  objection  sufficient — It  is  not 
essential  to  the  efficacy  of  the  assignment  that  the  ancestor  should 
have  assented.    It  is  enough  that  he  had  notice  and  did  not  object. 

Findxngs  based  on  proper  evidence  unaffected  by  reception  of  improper  evidence — 
In  this  case  the  question  of  error  in  the  reception  of  certain  evi- 
dence by  the  commissioner,  was  not  considered,  since  the  &cts  which 
such  evidence  tended  to  prove  were  found  on  other  evidence  to  which 
no  objection  was  urged. 

Dbbt  on  judgmbnt.  Principal  defendant  defaulted.  Heard 
as  to  the  liability  of  the  trustee  and  the  contention  of  the  claim- 
itnt  on  commiBsioner's  report,  Washington  County,  September 
Term,  1899,  WaUany  J.,  presiding.  Judgment  was  rendered  dis- 
xsharging  the  trustee  and  in  favor  of  the  claimant.  The  plaintiff 
excepted. 

The  trustee  was  the  administrator  of  the  estate  of  Luther  M. 
Parmenter,  deceased.  The  defendant,  Milo  D.  Parmenter,  and 
the  claimant,  George  W.  Parmenter,  were  sons  of  Luther  M- 
Parmenter. 

Edward  H,  DeaviU  for  the  plaintiff. 

Ered  If,  Lavrd  for  the  claimant. 

BowBLL,  J.  The  defendant,  by  an  agreement  fairly  made 
and  for  a  valuable  and  an  adequate  consideration,  sold  and  assigned 
hiB  expectancy  in  his  father's  estate  to  his  brother,  the  claimant, 
of  which  his  father  had  notice,  and  to  which  it  does  not  appear 
that  he  objected.  After  the  father's  death,  and  after  the  trustee 
was  appointed  administrator  of  his  estate  and  before  the  trustee 
process  was  served  on  him,  the  claimant  notified  the  adminis- 
trator of  the  assignment.  The  defendant's  share  of  the  estate 
has  been  ascertained  to  be  $542,  which  the  administrator  holds 
in  his  hands  to  await  the  result  of  this  suit ;  and  the  question  is 
whether  the  plaintiff  shall  have  it  or  the  claimant.    It  is  to  be 
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noticed  that  the  defendant  ifi  not  trying  to  void  the  assignment, 
but  has  ratified  it  since  his  father's  death  by  receiving  from  the 
claimant  for  cancellation,  before  this  sait  was  commenced,  one  of 
the  notes  that  it  was  given  to  pay. 

Lord  Bacon  says  that  ^^  the  law  doth  not  allow  of  grants 
except  there  be  a  foundation  of  an  interest  in  the  grantor ;  for 
the  law  that  will  not  accept  of  grants  of  titles  nor  of  things  in 
action  that  are  imperfect  interests,  much  less  will  it  allow  a  man 
to  grant  or  incumber  that  which  is  no  interest  at  all,  but  merely 
future.  But  of  declarations  precedent  before  any  interest  vested, 
the  law  doth  allow,  but  with  this  difference,  so  that  there  be  some 
new  act  or  conveyance  to  give  life  and  vigor  to  the  declaration 
precedent."  Bac.  Max.  Beg.  14.  It  is  said  in  I/unn  v.  ThorrUony 
1  C.  B.,  at  page  386,  that  Lord  Bacon  takes  the  first  part  of  this 
rule,  namely,  that  a  disposition  of  after-acquired  property  is  alto- 
gether inoperative,  as  beyond  question,  and  labors  only  to  estab~ 
lish  the  second  part,  namely,  that  life  and  vigor  may  be  given  to 
the  declaration  by  some  act  or  conveyance  after  the  property  is 
acquired;  that  this  evidently  imports  more  than  the  mere  acqui- 
sition of  the  property  at  a  subsequent  time,  and  points  to  some 
new  act  to  be  done  by  the  grantor  in  furtherance  of  the  original 
disposition.  It  is  said  in  Sblroyd  v.  MarahaU^  10  H.  L.  191, 
216,  that  if  after  the  property  comes  into  existence  the  assignor 
delivers  it  to  the  assignee,  or  allows  him  to  take  possession  of  it, 
there  would  be  the  naous  actus  interveniens  of  the  rule,  and  that 
the  title  would  pass.  A  good  illustration  of  such  an  act  is  afforded 
by  Peabody  v.  LandoUy  61  Vt.  818,  in  which  said  rule  is  recog- 
nized, and  which  holds  that  taking  possession  of  after-acquired 
property  by  the  mortgagee  with  the  consent  of  the  mortgagor, 
brought  it  within  the  operation  of  the  mortgage  as  of  the  time  of 
its  execution,  and  protected  it  from  the  mortgagor's  assignee  in 
insolvency  appointed  in  proceedings  subsequently  commenced. 

In  the  case  at  bar  the  claimant  could  not  take  possession  of 
the  defendant's  share  of  the  estate,  for  the  administrator  had  a 
right  to  hold  it  for  the  purpose  of  administration,  and  all  he 
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conld  do  was  to  ^ve  notice  of  his  claim,  which  he  did,  and  in  the 
circametances,  it  is  taken  that  he  did  it  with  the  consent  of  the 
defendant.  This  was  a  novue  aottcs  interveniens  that  gave  life 
and  vigor  to  the  assignment  as  against  the  plaintifi,  as  it  ante- 
dated his  attachment ;  for  under  onr  law  that  notice  stands  in 
place  of  taking  possession.  Wcurd  dk  Co.  v.  Morrison  <b  Tr,^  25 
Yt.  593,  600.  We  have  always  held  that  notice  by  the  assignee 
to  the  debtor,  of  the  assignment  of  a  non-negotiable  chose  in 
iiction,  perfects  the  title  of  the  assignee  against  the  assignor's 
subsequent  attaching  creditors. 

It  remains  to  consider  whether  the  intestate's  assent  to  the 
assignment  is  necessary  to  its  validity,  or  whether  it  is  enough 
that  he  had  notice  of  it  and  did  not  object.  It  is  contended  that 
the  claimant  was  not  a  competent  witness  to  prove  notice.  But 
notice  is  also  found  on  the  testimony  of  the  administrator  alone, 
to  whose  competency  no  objection  is  made. 

Some  cases  hold  that  the  ancestor  must  not  only  have  notice 
of  the  assignment,  but  must  actually  assent  to  it,  because  other- 
wise it  would  be  a  fraud  upon  him,  and  against  public  policy  to 
enforce  it.  Boynton  v.  HvXbard^  7  Mass.  112,  and  MoClwre  v. 
Raben^  133  Ind.  507, 36  Am.  St.  Rep.  588,  are  of  this  class.  On 
the  other  hand  it  is  held  that  notice,  even,  is  not  necessary,  much 
less  assent,  if  the  contract  is  otherwise  fit  to  be  enforced.  This 
question  is  considered  in  Hale  v.  HoUon^  90  Texas,  427,  59  Am. 
St.  Rep.  819,  in  which  the  cases,  English  and  American,  are  very 
fully  discussed,  and  the  conclusion  reached  that  neither  in  Eng- 
land nor  by  the  weight  of  authority  in  this  country  is  assent 
necessary.  In  many  of  the  cases  in  this  country  in  which  the 
contract  was  enforced,  no  mention  is  made  of  notice  nor  assent, 
while  in  others  it  is  said  that  if  the  ancestor  had  notice  and  did 
not  object,  it  is  sufficient.  This  is  said  in  Curtis  v.  Curtis^  40 
Me.  24,  63  Am.  Dec.  651,  which  adopts  the  language  of  Judge 
Story,  who  says  that  if  the  transaction  has  been  fully  made 
known  to  the  ancestor  and  is  not  objected  to  by  him,  the  extra- 
ordinary protection  generally  afforded  by  courts  of  equity  in  such 
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cases  will  be  withdrawn.  He  goes  on  to  say  that  it  has  been 
strongly  said  that  it  would  be  monstrous  to  treat  the  contract  of 
a  person  of  mature  age  as  the  acts  of  an  infant,  when  his  parent 
was  aware  of  his  proceedings  and  did  not  object  to  them.  1  £q. 
Jur.  sec.  339.  This  was  said  by  Lord  Chancellor  Brougham  io 
£ing  v.  Hamlet^  2  Mylne  &  Keene,  456,  who  also  said  that  if  all 
the  cases  be  examined  from  the  time  of  Lord  Nottingham  down^ 
no  trace  will  be  found  in  any  one  of  them  of  the  father's  or  the 
ancestor's  privity ;  but  that  on  the  contrary,  wherever  the  sub- 
ject is  touched  upon,  his  ignorance  is  always  assumed  as  a  part  of 
the  case;  and  that  its  being  so  seldom  mentioned  either  way, 
shows  clearly  that  their  privity  was  never  contemplated. 

It  would  seem,  therefore,  that  assent  is  not  necessary,  but 
that  notice  and  not  objecting  is  enough,  if  even  that  is  required  ; 
and  this  is  the  reason  of  the  thing,  for  with  notice  the  ancestor 
can  defeat  the  assignment  if  he  will,  and  thus  prevent  the  fraud 
upon  him  that  the  books  talk  about. 

Judgment  affirmed. 


State  v.  Gbob^b  W.  Sihth. 

May  Term,  1900. 

Present :  Taft,  C.  J.,  Rowell,  Titlbb,  Munbon,  Stabt  and  Thoicfson,  JJ. 

Opinion  filed  August  29,  1900. 

Impaneling  the  jury — Preliminary  examination — Biuinets  reUUidns  with  con- 
templated witnesi — Discretion  of  trial  court — In  impaneling  the  jury  in  a 
criminal  casei  it  was  within  the  diecretion  of  the  court  not  to  permit 
the  respondent  to  inquire  of  the  jurors  as  to  whether  they  were  clients 
of  an  attorney  who  was  to  be  improved  by  the  State  as  a  witness. 

Impaneling  the  jury — Preliminary  examination — Remote  prejudice  or  bias — Dw- 
cretUm  of  trial  court — In  a  prosecution  against  a  deputy  sheriff  for  brib- 
ery touching  the  performance  of  his  duties  under  the  prohibitory 
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law,  it  was  within  the  discretion  of  the  County  Goart  to  refuse  the  re- 
spondent permisBion  to  inquire  of  the  jurors  as  to  their  views  of  that 
law  and  as  to  the  relative  degree  of  fidelity  which  they  would  require 
in  the  administration  of  that  law. 

Dependerd  evidence — Evidence  affecting  (he  probability  of  a  fad  which  other  te9- 
Hmony  tends  to  show — In  connection  with  evidence  of  declarations  of  a 
respondent,  tending  to  show  that  at  the  time  of  the  declarations  he  had 
in  his  possession  a  warrant  against  a  certain  person  ready  to  serve, 
evidence  tending  to  show  that  on  the  day  in  question  a  complaint 
with  an  unsigned  warrant  against  such  person  had  been  put  into  his 
hands  in  behalf  of  the  proper  state's  attorney,  with  the  request  that 
the  respondent  get  the  warrant  sign^  by  the  proper  authority,  was 
admissible  as  bearing  upon  the  probability  of  its  being  so  signed  at  the 
time  of  the  declarations. 

Evidence — Declarations  of  party  as  admissions— Subsidiary  evidence — Ten' 
dency  and  sufficiency  of  evidence, — ^Evidence  tending  to  show  declara^ 
tions  of  a  respondent  that  he  had  a  certain  warrant  ready  to  serve,  to- 
gether with  evidence  that  such  a  warrant  as  he  claimed  to  have,  filled 
out  but  not  signed,  had  on  the  day  in  question  been  put  into  his  hands, 
in  behalf  of  a  proper  prosecuting  officer,  with  the  request  that  the  re- 
spondent get  it  signed  by  a  proper  authority  named,  was  evidence 
tending  to  show  the  existence,  in  the  possession  of  the  respondent  at 
the  time  of  the  declarations,  of  such  a  warrant  as  he  then  claimed  to 
have,  and  was  sufficient  to  be  submitted  to  the  jury  upon  that  point. 

Evidence — Proof  of  acceptance  of  money — ^Proof  that  one  assumed  control  of 
money  passed  over  into  his  possession  as  a  gift  by  another,  and  that 
the  one  to  whom  it  was  so  passed  over  understood  at  the  time  that  he 
accepted  it,  and  that  the  money  had  thereby  passed  from  the  control  of 
such  other  person  into  his  control,  shows  an  acceptance  of  the  money. 

Criminal  law — Evidence — Silence  under  accusation  express  or  implied — ^The 
evidence  tending  to  show  that  the  respondent  was  surprised  with 
money  on  a  table  before  him,  in  a  manner  conveying  an  accusa- 
tion of  crime  in  taking  it,  the  fact  that  he  did  not  then  deny  that  he 
had  accepted  it  was  proper  for  the  jury  to  consider  upon  the  question 
of  his  guilt. 

Criminal  law — Evidence — Showing  steps  preliminary  to  consummation  of  crime 
— Solicitalion  of  a  bribe — Negotiations  ctdminating  in  bribery — In  connec- 
tion with  evidence  tending-  to  show  that  a  bribe  was  accepted  by  the 
respondent  on  a  certain  day,  evidence  of  negotiations  with  reference  to 
the  bribe  preliminary  thereto  and  leading  up  to  it  was  admissible. 

Criminal  law — Evidence — Conduct  tending  to  show  guHi^^The  question  being 
whether  money,  found  on  a  table  before  the  respondent  at  a  time  when 
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he  was  surprised,  had  been  received  by  him  as  a  bribe,  testimony  to 
the  effect  that  the  respondent  said  to  those  who  had  so  surpnsed  him 
when  shortly  left  alone  with  them,  **  Now  we  are  all  alone,  can't  we 
fix  this  up  some  way  ?*'  had  a  legal  tendency  to  show  the  respondent's 
guilt. 

CHminal  law — Practice — Election  between  counts  charging  same  offense — Trial 
court  may  or  may  not  compel  election — When  an  indictment  is  in  two 
counts  for  the  same  offense,  it  is  not  a  legal  right  of  the  respondent  to 
have  the  state  elect  at  the  close  of  the  evidence  upon  which  count  it 
will  rely.  The  trial  court  may  in  its  discretion  grant  or  deny  a  motion 
to  have  such  election  compelled. 

Charge —  Weight  of  evidence  for  jury,  but  legal  tendency  for  court — ^It  is  for  the 
jury  to  determine  the  weight  of  evidence  in  proving  or  disproving  the 
issue  on  trial,  but  it  is  for  the  court  to  instruct  them  as  to  its  legal  ten- 
dency. 

Charge — Oeneral  exception  taken  to  be  to  the  law  involved  and  not  to  an  inference 
of  fact — ^A  general  exception  to  an  instruction  may  properly  be  taken  to 
have  been  to  the  law  involved  therein,  and  not  to  an  inference  of  fact 
from  the  evidence  made  in  stating  tlie  particular  phase  of  the  case  to 
the  jury. 

Charge — Recital  of  evidence — Substantial  correctness — Leaving  evidence  and  its 
weight  to  memory  and  judgment  of  the  jury —An  exception  to  a  claimed 
misstatement  of  testimony  by  the  court  in  the  course  of  its  chai^  to 
the  jury  was  not  sustained,  it  appearing  from  the  record  that  the  testi- 
mony in  question  was  stated  with  substantial  correctness,  and  that  the 
jury  were  cautioned  to  rely  on  their  own  recollection  of  the  evidence, 
and  that  the  weight  of  the  testimony  was  left  to  the  determination  of 
the  jury. 

Cliarge — Appropriate  statement  of  unquestioned  law — ^The  evidence  of  the 
State  tended  to  show  that  a  sheriff  and  an  attorney  surprised  the  re- 
spondent with  money  before  him  which  he  had  received  as  a  bribe, 
and  that  the  respondent  inquired  of  the  sheriff  and  the  attorney  if  the 
matter  couldn't  be  **  fixed  up/'  and  that  one  of  them  replied  that  he 
didn't  know  of  any  way  to  compromise  crime.  In  commenting  upon 
this  conversation  it  was  proper  for  the  court  to  tell  the  jury  that  the 
compounding  of  the  bribery,  if  that  offense  had  been  committed,  would 
be  a  crime. 

Charge — Criminal  law — Definition  of  bribery — Oeneral  definition  and  concrete 
instruction  taken  together — In. charging  the  jury  in  a  prosecution  under 
V.  S.  5086,  the  court  defined  bribery  by  saying :  **  Bribery  is  the  receiv- 
ing or  offering  any  undue  reward,  by  or  to  any  person  whomsoever, 
whose  ordinary  business  or  profession  relates  to  the  administration  of 
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public  justice,  in  order  to  influence  his  behavior  in  office,  and  to  incline 
him  to  act  contrary  to  his  duty  and  the  known  rules  of  honesty  and 
integrity."  This  definition  includes  the  element  of  a  corrupt  intention, 
and  an  understanding  that  the  person  accepting  the  thing  offered  shall 
be  influenced  thereby  in  his  official  acts,  and  this  definition  and  a  fur- 
ther explicit  instruction  to  the  effect  that  the  crime  charged  was  not 
made  out  unless  such  corrupt  intent  and  such  understanding  were 
found  beyond  a  reasonable  doubt,  must  have  prevented  the  jury  from 
finding  the  respondent  guilty  on  less  than  the  requisite  proof. 

C^rge — OrimincU  law — Bribery — SubitarUial  compliance  toith  reffponderW  s 
requetts. — ^An  instruction  to  the  jury  to  the  effect  that  to  convict  the 
respondent  of  bribery  they  must  be  satisfied  beyond  any  reasonable 
doubt  that  the  respondent  had  a  warrant  to  search  the  premises  of  the 
person  from  whom  it  was  alleged  that  he  took  the  bribe,  and  that  he 
accepted  money  from  her  to  infiuence  his  action  in  the  matter  of  the 
service  of  the  warrant,  and  that  he  accepted  the  money  with  the  felon- 
ious intent  to  be  corruptly  infiuenced  thereby  in  the  discharge  of  his 
official  duties  in  serving  the  warrant,  was  a  full  compliance  with  cer- 
tain of  the  respondent's  requests  the  substance  of  which  is  stated  in 
the  opinion. 

Charge — Criminal  law — Bribery — Requests  not  applicable  to  the  evidence — 
Abstract  requests — ^The  respondent,  a  deputy  sheriff,  having  solicited  a 
bribe  from  one  fi  which  B  decided  to  give,  arrangements,  to  which  B 
was  a  party,  were  made  in  consequence  of  which  the  consummation  of 
the  crime  was  witnessed  by  others  and  the  respondent  arrested.  In 
this  there  was  no  conspiracy  to  decoy  or  lure  the  respondent  into  crime, 
and  requests  founded  upon  the  theory  that  there  was,  dealt  only  with 
abstract  questions  and  were  properly  denied. 

Arrest  of  judgment — One  count  good  and  verdict  general. — ^When  the  evidence 
tends  to  support  both  counts  of  an  indictment  drawn  in  two  counts, 
one  of  which  is  good,  and  there  is  a  general  verdict  of  guilty,  it  is 
understood  that  the  jury  find  the  respondent  guilty  on  both  counts, 
and  judgment  will  not  be  arrested  for  the  insufficiency  of  one  count. 

Indiotmknt  in  two  counts  under  V.  S.  5086  for  bribery. 
Trial  by  jury,  Washington  County,  September  Term,  1899, 
Wat9on,  J.,  presiding.  Verdict,  guilty.  Judgment  on  verdict. 
The  respondent  excepted. 

The  first  count  in  the  indictment  charged,  in  substance,  that 
on  the  8th  day  of  July,  1899,  at  MontpeJier,  in  Wa<»hington 
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Obunty,  the  re8poiident,.a  deputy  sheriS,  had  a  legal  warrant 
duly  issued  from  the  City  Court  of  said  Montpelier,  commanding 
him  to  arrest  one  Clementina  Bianchi  on  a  criminal  charge  set 
forth  in  a  complaint  of  the  state's  attorney  for  said  county,  and 
that  the  respondent  not  regarding  his  duty  in  that  behalf  and 
the  command  of  said  court,  did  corruptly,  wilfully  and  felon- 
iously accept  a  gift  and  gratuity  of  money,  of  the  value  of 
seventy-five  dollars,  with  the  understanding  that  he  would  be 
influenced  thereby  in  his  said  official  act  of  serving  said  warrant 
and  arresting  the  said  Clementina  Bianchi,  and  with  the  under- 
standing that  by  reason  of  said  gift  and  gratuity  he  would  not 
serve  said  warrant  and  would  not  arrest  the  said  Clementina 
Bianchi  as  commanded  by  said  warrant. 

The  second  count  of  the  indictment  charged  in  substance 
that  on  the  8th  day  of  July,  1899,  at  Montpelier,  in  Washington 
County,  the  respondent,  a  deputy  sheriff,  did  wilfully,  corruptly 
and  feloniously  accept  a  gift  and  gratuity  of  the  value  of  sev- 
enty-five dollars,  from  one  Clementina  Bianchi,  of  said  Montpe- 
lier, with  the  understanding  that  by  reason  of  the  said  gift  and 
gratuity  he  would  be  infiuenced  in  his  official  acts  as  such  deputy 
sheriff  in  serving  warrants  and  other  process  upon  the  said 
Clementina  Bianchi  and  of  serving  search  warrants  in  the  house 
of  said  Clementina  Bianchi  in  said  Montpelier. 

In  the  impaneling  of  the  jury  the  respondent's  counsel  asked 
leave  to  examine  the  jurors  as  tQ  whether  any  of  them  were 
clients  of  William  A.  Lord,  an  attorney  who  was  to  be  one  of  the 
witnesses  in  the  case.     Such  examination  was  not  permitted. 

The  respondent's  counsel  also  asked  leave  to  examine  the 
jurors  as  to  their  belief  in  the  prohibitory  liquor  law,  and  as  to 
whether  they  would  require  a  different  degree  of  faithfulness  in 
the  discharge  of  a  duty  under  that  law  than  they  would  in  the 
execution  of  duty  under  any  other  law.  Such  examination  was 
not  permitted. 

The  evidence  on  the  part  of  the  State  tended  to  show  that  on 
July  4,  1899,  one  M.  M.  Gordon,  acting  for  the  state's  attorney 
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for  Washington  Oonnty,  handed  to  the  respondent  two  com- 
plaints signed  by  said  state's  attorney,  one  of  which,  on  due  alle- 
gations, prayed  for  a  warrant  to  issue  from  the  City  Court  of  Mont- 
pelier  directing  search  for  intoxicating  liquor  to  be  made  on  the 
premises  of  the  said  Bianchi  in  Montpelier,  and  the  other  of 
which  charged  the  said  Bianchi  with  owning,  keeping  and  pos- 
sessing intoxicating  liquor  with  intent  to  dispose  of  the  same  in 
violation  of  law.  The  evidence  of  the  State  further  tended  to 
show  that  unsigned  warrants,  such  as  the  complaints  respectively 
called  for,  were  attached  to  these  complaints,  and  that,  in  so  de- 
livering the  complaints  to  the  respondent,  the  said  Gordon  asked 
the  respondent  to  have  the  warrants  signed  by  the  judge  of  the 
City  Court  of  Montpelier,  and  to  search  the  said  premises  of  the 
said  Bianchi.  The  evidence  on  the  part  of  the  State  further 
tended  to  show  that  on  the  same  4th  day  of  July  the  respondent 
went  to  the  house  of  the  said  Bianchi  and  told  her  that  he  had 
with  him  a  search  warrant  for  the  search  of  her  house,  to  see  if 
he  could  find  any  liquor,  that  he  had  a  paper  all  ready  to  search 
the  house,  and  that  upon  being  asked  to  show  his  warrant  he  pro- 
duced as  such  warrant  a  paper  having  the  name  of  the  said 
Bianchi  upon  it. 

The  respondent  claimed  that  the  warrants  referred  to  were 
never  signed,  and  introduced  in  evidence  complaints  with  un- 
signed warrants  attached,  which  he  claimed  to  be  the  papers  de- 
livered to  him  by  said  Gordon  as  aforesaid.  The  substance  of 
the  testimony  of  Mr.  Gordon  as  to  the  identity  of  these  papers  is 
set  out  in  the  opinion. 

A  narrative  of  what  the  evidence  of  the  State  tended  to  show 
as  to  the  circumstances  of  the  bribery  found  by  the  jury  is  as 
follows : 

When,  as  above  stated,  the  respondent  went  to  the  house  of 
Mrs.  Bianchi  on  July  4th  and  told  her  that  he  had  a  search  war- 
rant to  search  her  premises  for  intoxicating  liquor  and  showed  a 
paper  which  he  claimed  was  such  warrant,  he  told  Mrs.  Bianchi 
that  if  she  would  pay  him  one  hundred  dollars  he  would  not 
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search  the  house.  Mrs.  Biauchi  asked  for  what  purpose  she  had 
to  pay  him  that  money,  and  he  replied,  in  substance,  that  he  had 
ten  or  fifteen  witnesses  who  had  been  up  to  her  house  to  drink, 
and  that  the  best  thing  was  for  her  to  pay  the  money;  that  he 
had  come  to  serve  the  warrant  and  take  her  away  if  she  didn't 
pay  it,  and  that,  if  she  settled  with  him  for  the  one  hundred  dol- 
lars, he  could  save  her  two  hundred  or  three  hundred  dollars  the 
next  time. 

Mrs.  Bianchi  did  not  then  a^ree  to  pay,  but  told  the  respond- 
ent that  she  couldn't  pay  then  and  that  he  would  have  to  wait  a 
few  days.  On  the  7th  of  the  same  month  the  respondent  again 
went  to  the  house  of  Mrs.  Bianchi,  and  again  referred  to  the 
matter  of  the  payment  of  the  money  and  was  told  by  her  that  she 
had  not  the  money  ready,  and  that  he  would  have  to  wait  until 
the  next  day  or  the  day  after,  whereupon  the  respondent  went 
away. 

In  the  meantime  Mrs.  Bianchi  had  consulted  with  William 
A.  Lord,  an  attorney  at  law,  and  under  his  advice  and  by  his 
direction,  arrangements  were  made  such  that  Mr.  Lord  and 
Oharles  C.  Graves,  sheriff  of  Washington  County,  went  to  the 
house  of  Mrs.  Bianchi  on  the  next  day,  the  8th  of  July,  at  about 
one  o'clock  in  the  afternoon  and  remained  there  until  about  six 
o'clock.  The  respondent  not  coming  during  that  time,  Mr.  Lord 
and  Sheriff  Graves  made  arrangements  for  a  son  of  Mrs.  Bianchi 
to  go  to  the  respondent  and  tell  him  that  if  he  wanted  to  see  Mrs. 
Bianchi  he  had  better  come  that  evening,  as  she  was  going  away 
the  next  day. 

The  son  acted  accordingly,  and  the  respondent,  the  same  after- 
noon or  evening,  went  to  the  house  of  Mrs.  Bianchi  and  met  her  in 
the  sitting  room  of  said  house.  Mrs.  Bianchi  opened  the  conver- 
sation about  the  money  by  asking  the  respondent  if  she  had  got 
to  pay  him  that  hundred  dollars,  and  he  replied:  "  Why,  no,  you 
haven't  got  to  pay  it  to  me,  there  is  no  way  I  can  compel  you  to 
pay  it  to  me,  but  you  know,  as  I  told  you  the  other  day,  there 
are  other  matters  pending — those  witnesses, — and  if  you  don't 
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pay  me  it  will  cost  yoa  a  good  deal  more,  and  it  will  be  a  great 
deal  better  for  you  if  yon  pay  it  to  me." 

Mrs.  Bianchi  then  said :  ^^  Well,  now  if  I  pay  you  this 
hundred  dollars,  what  do  I  get  for  it  ?"  and  the  respondent 
replied:  ''Well,  this  matter — these  cases — this  pending  case — 
that  ends  that,  and  then  you  will  get  protection  in  the  future.  If 
there  are  any  warrants  out  against  you  in  any  way,  I  am  in  a 
Bitnation  to  know  it,  and  you  will  be  informed  of  it  and  you  will 
get  protection."  At  this  point  the  respondent  asked  if  there  was 
any  one  in  the  back  room,  referring  to  an  adjoining  room  over 
the  door-way  of  which  there  was  only  a  curtain.  Mrs.  Bianchi 
replied,  ''  no,"  and  then  spoke  of  her  being  poor,  and  asked  the 
respondent  if  he  couldn't  take  $75,  if  that  wouldn't  settle  it.  The 
respondent  replied  :  ''  Well,  this  is  pretty — scaly  business  for  me, 
but  I  guess  I  can  fix  it  up  with  those  other  people.  You  under- 
stand that  I  am  not  to  have  this  money ;  I  can  fix  it  up  with 
those  other  people.  Tes,  I  will  take  $75."  Thereupon  Mrs. 
Bianchi  counted  out  the  sum  of  $75  in  money,  counting  aloud, 
and  put  the  money  on  a  small  centre  table  up  to  which  the 
respondent  was  then  sitting,  putting  the  money  close  to  the  edge 
of  the  table,  next  to  and  directly  in  front  of  the  respondent ;  the 
respondent  said  either  "  I  thank  you,"  or  ''  I  am  much  obliged," 
and  added,  ''  That  will  settle  the  matter." 

During  this  conversation  and  these  proceedings,  Sheriff 
Graves  and  Mr.  Lord  had  been  secreted  in  the  adjoining  room 
referred  to  by  the  respondent  in  his  inquiry  of  Mrs.  Bianchi,  and 
they  now  came  into  the  room  where  the  respondent  was  and  the 
sheriff  demanded  and  took  the  money  and  arrested  the  respond- 
ent. Shortly  after,  the  sheriff,  Mr.  Lord  and  the  respondent 
were  left  alone  in  the  room,  and  the  respondent  then  said  to  Mr. 
Lord  and  the  sheriff  :  ''  Now  we  are  all  alone,  there  is  nobody 
here,  and  can't  we  fix  this  up  some  way  ?"  The  sheriff  replied, 
''  Gtoorge,  there  has  been  too  much  fixing  up,  and  I  don't  know 
of  any  way ;"  and  Mr.  Lord  said  that  he  didn't  know  of  any  way 
to  compromise  the  crime. 
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There  was  eyidence  tending  to  show  that  the  coarse  of  con- 
versation and  conduct  on  the  part  of  Mrs.  Bianchi,  at  the  time  of 
her  interview  with  the  re8x>ondent  last  recited,  was  generally,  bat 
not  particalarly,  in  parsaance  of  a  plan  that  had  been  formed  by 
Mr.  Lord  and  Sheriff  Graves  and  commanicated  to  Mrs.  Bianchi, 
and  that  she  was  told  by  the  sheriff  that  the  respondent  shoald 
not  take  the  money  from  the  hoase. 

When  the  State  rested  its  case,  the  respondent  moved  the 
coart  to  direct  the  State  to  elect  apon  which  coant  in  the  indict- 
ment it  woald  rely  for  conviction.    The  motion  was  overrated. 

The  respondent  moved  the  coart  to  instract  the  jary  to  re- 
tarn  a  verdict  of  not  gailty,  on  the  groand  that  the  State  had 
failed  to  introduce  any  evidence  tending  to  support  the  indict- 
ment.    This  motion  was  also  denied. 

Qaestions  were  saved  by  the  respondent  upon  the  denial  of 
requests  to  charge,  and  in  respect  to  the  charge  as  given,  all  of 
which  so  far  as  they  were  relied  on  in  the  Supreme  Court  suffi- 
ciently appear  from  the  opinion. 

The  question  whether  the  respondent  had  a  warrant  properly 
signed  at  the  time  made  material  by  the  evidence  was  submitted 
to  the  jury  and  no  exception  was  taken  to  the  charge  in  that 
regard. 

After  verdict  and  before  judgment  the  respondent  moved  in 
arrest  of  judgment.    This  motion  was  overruled. 

Itichard  A.  Soavj  State's  Attorney,  for  the  State. 

Jl.  WUliam  Scott  for  the  respondent. 

Thompson,  J.  I.  It  was  not  error  for  the  trial  court  not  to 
permit  the  respondent  to  examine  jurors  as  to  wliether  they  were 
clients  of  W.  A.  Lord  who  was  to  be  improved  as  a  witness. 
Whether  they  were  his  clients  or  not  in  no  way  affected  their 
competency  as  jurors  so  far  as  disclosed  by  the  record.  It  was 
clearly  within  the  discretion  of  the  court  to  permit  or  refuse  the 
inquiry.  Nor  was  it  error  for  the  court  not  to  permit  the  re- 
spondent to  examine  the  jurors  ^'as  to  their  belief  in  the  prohibi- 
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tory  law  and  as  to  whether  they  would  require  a  different  degree 
of  faithfulness  in  the  discharge  of  a  duty  under  that  law  than 
they  would  in  the  execution  of  duty  under  any  other  law  or  pro- 
cess." Such  inquiry  could  have  no  tendency  to  determine  the 
question  whether  the  jurors  were  legally  qualified  to  try  the 
respondent  for  the  crime  of  bribery  with  which  he  was 
charged.  The  refusal  of  the  inquiry  was  clearly  within  the  dis- 
cretion of  the  court  and  so  far  as  the  record  shows  such  discre- 
tion was  properly  exercised.  1  Thomp.  on  Tr.,  sees.  73,  101 ; 
Cam.  T.  Busdl,  16  Pick.  154;  State  v.  Flint,  60  Vt.  314; 
Thomp.  and  Merriam  on  Juries,  sees.  193  and  245,  (6). 

II.  It  was  a  material  question  whether  the  respondent  had 
in  his  possession  a  complaint  and  properly  signed  warrant  against 
Mrs.  Bianchi  at  the  time  he  took  the  alleged  bribe  from  her 
and  during  the  negotiations  leading  up  to  it.  When  the  com- 
plaint and  warrant  were  delivered  to  him  July  4,  ISOO^  the  war- 
rant was  not  signed,  and  against  his  exception,  the  State  was 
permitted  to  show  by  the  witness,  Gordon,  that  at  the  time 
of  such  delivery,  he  requested  the  respondent  to  have  the 
warrant  signed  by  the  clerk  of  the  City  Court  of  Montpelier. 
Gordon  was  the  clerk  of  the  state's  attorney,  and  in  what  he  did, 
acted  for  him.  The  subsequent  declarations  of  the  respondent 
put  in  evidence  tended  to  show  that  he  had  such  a  warrant  pro- 
perly signed  at  the  time  in  question.  This  testimony  of  Gordon 
tended  to  show  how  the  respondent  came  to  have  the  warrant 
and  in  connection  with  his  declarations  bore  upon  the  probability 
of  its  being  properly  signed.     Hence  it  was  not  error  to  admit  it. 

III.  The  bribe  was  taken  by  the  respondent  from  Mrs. 
Bianchi  July  8,  1899.  Subject  to  the  exception  of  the  respond- 
ent, the  State  was"  permitted  to  introduce  evidence  tending  to 
prove  that  he  went  to  the  house  of  Mrs.  Bianchi  July  4,  1899, 
and  then  and  there  informed  her  that  he  had  in  his  possession  a 
search  warrant  to  search  her  premises  for  the  purpose  of  finding 
intoxicating  liquor  therein  kept  in  violation  of  law,  and  that  he 
then  and  there  entered  into  negotiations  with  her  to  pay  him  $100 
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not  to  servo  the  warrant,  and  that  when  he  left  her  house  on 
that  occasion  the  matter  of  such  payment  was  left  open  for  her 
consideration. 

The  specific  ground  of  this  exception  was  that  what  trans- 
pired between  Mrs.  Bianchi  and  the  respondent  July  4,  was  not 
connected  with  the  transaction  of  July  8.  But  this  contention 
is  contrary  to  the  facts  of  the  case.  The  evidence  tended  to  show 
that  the  negotiations  of  the  respondent  with  Mrs.  Bianchi  for 
the  payment  of  the  bribe  were  resumed  July  7,  and  finally  con- 
summated in  what  occurred  July  8,  when  a  bribe  of  $75  was  finally 
paid  him  by  her  and  accepted  by  him.  What  occurred  between 
them  July  iy  and  from  thence  on  until  the  money  was  paid  July  8, 
was  part  of  the  transaction,  and  together  constituted  it.  It  is 
always  permissible  to  show  the  various  steps  taken  by  the  accused 
in  committing  the  crime  with  which  he  is  charged. 

lY.  The  two  counts  in  the  indictment  were  for  one  and 
the  same  offence.  The  respondent  excepted  to  the  refusal  of  the 
trial  court  to  compel  the  State  to  elect  upon  which  count  it 
would  rely  for  conviction.  It  was  clearly  within  the  discretion 
of  the  court  to  grant  or  deny  this  motion.  Its  action  was  iu 
accord  with  the  established  practice  of  this  State.  1  Bish.  Cr. 
Proc.  (Ist  ed.)  sees.  205  and  208. 

YI.  At  the  time  in  question,  the  respondent  was  a  deputy 
sheriff,  and  in  what  he  did  in  respect  to  the  warrant  against  Mrs. 
Bianchi,  he  was  acting  as  such  deputy  sheriff. 

In  charging  the  jury  the  court  in  speaking  of  bribery, 
among  other  things  said  :  '^  Bribery  is  the  receiving  or  offering 
any  undue  reward,  by  or  to  any  person  whomsoever,  whose 
ordinary  business  or  profession  relates  to  the  administration  of 
public  justice,  in  order  to  influence  his  behavior  in  the  office,  and 
to  incline  him  to  act  contrary  to  his  duty  and  the  known  rules  of 
honesty  and  integrity,"  to  which  the  respondent  excepted.  Yer- 
mont  Statutes,  sec.  5086,  under  which  the  respondent  was  indicted, 
provides  that  "An  executive,  legislative  or  judicial  officer, who  cor- 
ruptly accepts  a  gift  or  gratuity,  or  a  promise  to  make  a  gift  or  to 
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do  an  act  beneficial  to  sach  officer,  with  the  understanding  that 
he  will  be  inflaenced  thereby  in  any  official  act,  shall  forfeit  his 
office,  be  forever  disqaalified  to  hold  any  public  office,  trust  or 
appointment  under  the  State,  and  be  imprisoned  in  the  state 
prison  not  more  than  ten  years,  or  fined  not  more  than  one  thou- 
sand dollars."  The  respondent  contends  that  the  definition  of 
bribery  given  by  the  court  was  erroneous,  because  it  does  not 
state  that  the  gift  or  gratuity  must  be  accepted  with  a  corrupt 
intent  and  with  the  understanding  that  the  party  accepting 
the  same  will  be  influenced  thereby  in  an  official  act,  and  that 
these  are  essential  elements  of  the  offence  under  the  statute. 
The  definition  used  by  the  court  is  that  given  in  Bouvier's  Law 
Dictionary  and  is  supported  by  authority.  1  Buss,  on  Crimes 
*154 ;  2  Bish.  Or.  Law  (ith  ed.)  sec.  95.  It  includes  corrupt  in- 
tention, and  the  acceptance  of  the  gift  or  gratuity  with  tiie 
understanding  that  the  party  accepting  it  shall  thereby  be  in- 
fluenced in  his  official  acts.  The  court  further  instructed  the 
jury  in  substance  that,  in  order  to^convict,  they  must  he  satisfied 
beyond  a  reasonable  doubt  that  the  respondent  received  the 
money  with  the  corrupt  intent  and  with  the  understanding  that 
he  should  be  corruptly  influenced  thereby  in  his  official  acts  as 
such  deputy  sheriff.  The  charge  on  this  point  was  so  explicit  that 
the  jury  could  not  have  been  misled  by  it  into  finding  the  re- 
spondent guilty  on  less  proof  than  required  by  Y.  S.,  sec. 
5086.     This  exception  is  UQt  sustained. 

VII.  While  instructing  the  jury,  the  court,  referring  to  the 
testimony  of  Gordon  in  respect  to  a  complaint  and  blank  warrant 
produced  by  the  respondent  on  trial,  said,  ^'  that  he  thinks  the 
complaint  and  blank  warrant  shown  him  upon  the  stand  was  the 
one  that  he  made  out  and  handed  to  this  respondent  for  that 
purpose.  He  says  he  is  not  positive  of  that."  To  this  the  re- 
spondent excepted  and  now  contends  that  it  was  a  misstatement 
of  Gordon's  testimony  not  cured  by  the  further  instruction  to 
the  jury  that  they  were  to  take  the  testimony  as  they  remembered 
it  and  not  as  the  court  stated  it,  as  it  might  be  mistaken  about  it. 
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When  interrogated  as  to  the  identity  of  the  blank  warrant, 
Gordon  first  said  that  he  did  not  know  whether  or  not  it  was  the 
one  he  gave  the  respondent  July  4 ;  upon  further  inquiry  he 
said  "  I  think  that  is  the  one — I  am  satisfied  now."  Q.  ^'  You 
are  satisfied  now  t"  Ans.  ^^It  is  my  judgment  that  it  is  the 
one,  but  I  wouldn't  be  positive/'  Again,  a  few  questions  later, 
he  said,  '^  I  think  it  is.  I  am  satisfied  that  it  is."  Nowhere 
in  the  testimony  was  he  more  positive  in  regard  to  the  identity 
of  the  paper  in  question.  Taken  as  a  whole,  the  court  correctly 
stated  to  the  jury  the  legal  tendency  of  this  evidence,  and  this 
exception  cannot  avail  the  respondent,  as  the  weight  of  the  testi- 
mony was  left  to  the  determination  of  the  jury. 

YIII.  The  respondent  excepted  to  the  charge  of  the  court 
as  to  what  would  constitute  an  acceptance  by  the  respondent  of 
the  money  claimed  to  have  been  paid  him  by  Mrs.  Bianchi  as  a 
bribe.  The  instruction  was  in  substance  that,  if  she  paid  him  the 
money  and  passed  it  from  her  control  to  his,  and  he  assumed  con- 
trol of  it,  understanding  at  the  same  time  that  he  accepted  it, 
and  that  it  thereby  had  passed  from  her  control  into  his,  it  would 
constitute  an  acceptance  by  him.  In  this  there  was  no  error. 
The  evidence  tended  to  show  that  he  accepted  and  assumed  con- 
trol of  the  money. 

IX.  The  conduct  of  the  respondent,  when  surprised  by 
Sherifi  Graves  and  W.  A.  Lord,  with  the  money  on  the  table  be- 
fore him,  and  the  fact  that  he  did  not  then  deny  having  taken  it, 
was  in  evidence,  and  the  court  properly  charged  the  jury  that  it 
bore  upon  the  question  of  the  acceptance  of  the  money  by  him. 
The  exception  to  this  part  of  the  charge  was  general  and  the 
court  had  a  right  to  understand  that  the  exception  was  to  the 
law  involved  in  the  instruction,  and  not  to  the  language  used  in 
narrating  the  occurrence  to  the  jury.  Hence  this  exception 
cannot  avail  the  respondent,  and  it  is  not  necessary  to  decide 
whether  the  court  made  an  ijpiproper  inference  from  the  evidence 
in  stating  this  phase  of  the  case  to  the  jury. 
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X.  Shortly  after  the  respondent  was  thus  surprised  by 
Graves  and  Lord,  they  were  left  alone  in  the  room  with  him, 
and  he  then  said  to  them,  ^'Now  we  are  all  alone,  there  is 
nobody  here,  and  can't  we  fix  this  np  some  way ;"  and  Graves 
replied,  ^'  George,  there  has  been  too  mnch  fixing  np,  and  I  don't 
know  of  any  way ;"  and  Lord  replied  that  he  didn't  know  of  any 
way  to  compromise  criihe.  The  court  charged  the  jury  that 
what  the  respondent  thus  said  was  evidence  tending  to  prove  his 
guilt,  to  which  he  excepted.  The  respondent  now  contends  that 
this  instruction  was  erroneous  because  it  was  for  the  jury  to  say 
whether  this  evidence  tended  to  show  guilt.  It  is  for  the  court  to 
instrnct  the  jury  as  to  the  legal  tendency  of  evidence  and  for  the 
jury  to  determine  its  weight  in  proving  or  disproving  the  issue 
on  trial.  The  evidence  in  question  clearly  tended  to  prove  the 
gailt  of  the  accused,  and  the  instruction  was  correct. 

Had  Lord  and  Graves  taken  money,  or  a  gratuity  or  reward, 
or  an  engagement  therefor,  upon  an  agreement  or  understanding, 
express  or  implied,  to  compound  or  conceal  the  crime  which  the 
respondent  had  committed,  they  would  have  become  guilty  of 
the  crime  of  compounding  felony,  as  the  respondent's  offence  is 
a  felony.  V.  S.  sees.  5165,  5166.  It  was  not  error  for  the  court 
to  say  to  the  jury  that  if  Lord,  Graves  and  the  respondent  had, 
in  fact,  thus  fixed  up  the  crime,  hushed  it  up  by  a  division  of  the 
money  or  in  any  other  way,  they  would  all  of  them  have  com- 
mitted a  crime  by  so  doing.  The  court  stated  the  law  correctly, 
and  it  is  not  contended  otherwise.  State  v.  I^oumier  and  Cox, 
68  Yt.  271.  The  fact  that  the  respondent  thus  proposed  the 
commission  of  another  felony  to  conceal  the  one  already  com- 
mitted by  him,  bore  upon  the  weight  of  this  evidence  and  was 
proper  for  the  jury  to  consider. 

XII.  After  verdict  and  before  judgment,  the  respondent 
moved  in  arrest  of  judgment,  which  was  denied,  and  to  this  rul- 
ing he  excepted.  The  only  ground  now  urged  in  support  of  that 
motion  is  that  the  second  count  is  insufficient.  The  evidence 
tended  to  support  both  counts  of  the  indictment.     No  question 
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is  made  but  that  the  first  count  is  good.  The  verdict  was  gen- 
eral. The  verdict  being  general,  it  is  to  be  understood  that  the 
jury  found  the  respondent  guilty  on  all  the  counts.  In  such 
case,  the  rule  is  that  if  any  count  is  sufficient,  judgment  will  not 
be  arrested.  State  v.  Downer^  8  Yt.  425 ;  State  v.  Damdsofij  12 
Vt.  303 ;  StaU  v.  Hooker,  17  Vt.  669 ;  StcUe  v.  Bean,  19  Vt. 
630;  State  v.  Bughee,  22  Vt.  32;  StaU  v.  Wheder,  35  Vt. 
265 ;  StaU  v.  Ward,  61  Vt.  194 ;  2  Ency.  PI.  and  Pr.  801 ;  Ckmh. 
V.  HolmeSj  17  Mass.  335.  The  motion  in  arrest  of  judgment 
was,  therefore,  properly  overruled. 

The  above  opinion  was  written  by  Thompson,  J.,  but  the  Court 
were  not  agreed  in  reference  to  points  V  and  XI,  as  written  by 
him,  and  since  his  death  the  following  has  been  agreed  to  in  re- 
«pect  thereto.    Therefore, 

Peb  oubiam.  V.  The  respondent  inflists  that  the  court 
should  have  sustained  the  motion  for  a  verdict,  for  that  ''the  evi- 
dence does  not  substantiate  the  first  count  in  that  it  was  not 
shown  that  the  respondent  had  a  warrant.'^  There  was  testimony 
tending  to  show  that  fact,  viz.,  that  of  M.  M.  Gordon,  who  testi- 
fied that  he  gave  him  an  unsigned  one  with  directions  to  pro- 
cure the  signature  of  the  proper  authority  to  it,  and  testimony 
tending  to  show  the  respondent's  declarations  to  Mrs.  Bianchi, 
that  he  had  a  warrant  to  search  her  premises.  This  was  testi- 
mony tending  to  show  the  existence  of  such  a  warrant  in  the 
possession  of  the  respondent.  The  motion  was  properly  over- 
ruled. 

XI.  (a)  The  respondent  presented  ten  requests  for  instruc- 
tions. Numbers  1,  8  and  9  are  not  in  the  record  and  are  therefore 
waived.  The  substance  of  the  requests,  numbered  2,  3,  4,  5,  and 
10,  is  that  the  jury  must  be  told  that  in  order  to  convict  they 
must  find  that  at  the  time  when,  etc.,  the  respondent  had  a  legal 
warrant,  duly  issued  by  competent  authority,  which  it  was 
his  duty  to  serve  and  return  as  therein  commanded ;  that  he  ac- 
cepted and  received  from  one  Bianchi  the  $75  as  a  gift  in  con- 
sideration, and  with  the  understanding  between  them,  that  he 
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would  be  influenced  thereby  to  neglect  his  official  duty  and  not 
serve  the  warrant  and  that  he  was  so  influenced.  In  response  to 
these  requests,  the  jury  were  told  that  they  must  be  satisfled  be- 
yond any  reasonable  doubt  that  the  respondent  had  a  warrant  to 
search  Mrs.  Bianchi's  premises,  that  he  accepted  the  money,  the 
$75,  and  that  it  passed  into  his  control  to  influence  his  action  as 
an  officer  in  the  matter  of  the  service  of  the  warrant,  and  that  he 
accepted  the  money  with  the  felonious  intent  to  be  corruptly  in- 
fluenced thereby  in  the  discharge  of  his  official  duties  in  serving 
the  warrant.     This  was  a  full  compliance  with  the  requests. 

(h)  The  testimony  did  not  require  a  compliance  with  the  sixth 
and  seventh  requests.  There  was  no  testimony  in  the  case  tend- 
ing to  show  that  the  transaction  was  a  decoy,  nor  that  Bianchi, 
Lord,  and  Graves  entered  into  a  conspiracy  to  cause  the  respondent 
to  commit  the  crime.  He  was  not  lured  into  a  net  or  snare.  He, 
himself,  set  the  trap  and  it  does  not  relieve  him  from  the  effect  of 
his  crime,  that  the  audience  that  witnessed  its  springing  was  larger 
than  he  anticipated  and  had  foreknowledge  of  the  scene  to  be 
witnessed.  The  questions  involved  in  these  requests  were  abstract 
ones,  and  were  therefore  properly  ignored. 

Jtulgment  that  there  is  no  error  in  the  proceedings  of  the 
County  Oovflrt  <md  tJukt  the  respondent  take  nothing  hy  his  exo^ 
tions.    Let  sentence  he  pronounced  and  eoseciUion  done. 


State  v.  Charles  Dohebty. 

May  Term,  1900. 

Praeent:    Taft,  C.  J.,  Rowsll,  Tylkr,  Munson,  8tabt  and  Thomfsom,  JJ. 

Opinion  filed  August  29,  1900. 

Criminal  law — Evidence  to  show  preparation — Evidence  of  premeditation  when 
the  crime  charged  i$  murder — In  a  trial  for  murder  in  which  the  evidence 
of  the  State  tended  to  show  that  the  respondent  shot  and  killed  the 
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deoeaaed  with  a  revolver,  evidence  that,  the  night  before  the  shooting, 
the  respondent  purchased  the  revolver  with  which  he  shot,  tended  to 
show  preparation  and  premeditation  and  was  admissible. 

Evidence  of  unconnected  fact — Evidence  that  about  five  months  before  the 
shooting  in  question  the  respondent  had  a  worthless  and  unserviceable 
revolver  which  he  threw  away  had  no  tendency  to  qualify  or  explain 
the  purchase  by  the  respondent  the  night  before  the  shooting  was  done, 
of  the  revolver  with  which  he  shot  the  deceased. 

Evidence — Remote  fact — ^Assuming,  however,  that  evidence  of  the  possession 
by  the  respondent,  five  months  before  the  homicide  with  which  he  was 
charged,  of  a  rusty  and  unserviceable  revolver  which  he  threw  away, 
would  have  a  remote  tendency  to  qualify  or  explain  the  purchase  by 
the  respondent  of  a  revolver  the  night  before  the  shooting  in  question, 
such  evidence  was  properly  excluded  on  the  ground  of  remoteness. 

Evidence — Ruling  as  to  remoteness  not  ordinarily  revisable — Moreover,  the  rul- 
ing of  the  trial  court  upon  the  question  of  the  remoteness  of  offered 
evidence  is  ordinarily  not  revisable  in  the  Supreme  Ck>urt. 

Evidence — Offer  must  show  relevancy — In  support  of  the  claim  that  a  revolver 
was  purchased  by  the  respondent  for  the  purpose  of  self-protection,  an 
offer  to  show  threats  against  him  by  a  third  person  is  not  relevant,  un- 
less it  appears  from  the  offer  that  the  threats  were  made  before  the 
purchase  of  the  revolver. 

Immaterial  evidence  not  entitled  to  corroboration — A  respondent  does  not  by 
introducing  immaterial  evidence  acquire  the  right  to  corroborate  it  by 
further  immaterial  evidence. 

Submission  of  hypothetical  qv,estion  to  opposing  coun^-^Gounsel  have  no  legal 
right  to  have  a  hypothetical  question  submitted  to  them  for  examination 
before  it  is  put.  The  matter  of  stating  a  question  to  the  court  out  of 
the  hearing  of  the  jury  is  referred  to  by  way  of  illustration. 

Lack  of  opportunity  to  examine  hypothetical  question — No  disadvantage  unUis 
objection  could  have  been  made  which  was  not — ^Lack  of  opportunity  to 
examine  a  hypothetical  question  before  it  was  putcannot  be  considered 
to  have  worked  any  disadvantage  to  the  party  complaining  of  such 
lack  of  opportunity,  unless  he  can  show  in  the  Supreme  Ck>urt  that 
some  tenable  objection  to  the  question  might  have  been  made  which 
was  not  made. 

Exceptions  to  questions  and  answers  without  discussion — Progress  of  triol 
promoted — Rights  of  excepting  party  to  be  protected — While  no  question 
can  be  made  in  the  Supreme  Court  that  was  not  raised  below,  an  ex- 
ception can  be  taken  to  any  part  of  a  question  or  to  the  testimony  con- 
tained in  the  answer,  and  if  the  exception  is  a  valid  one,  the  right  of 
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the  party  can  thereby  be  maintained.    Any  other  practice  would  tend 
to  retard  the  progress  of  a  trial. 

Expert  testimony — Scope  of  hypothetical  question — Weight  of  testimony  dis- 
tinguished from  admissibility — ^The  opinion  of  an  expert  witness  based 
on  a  {portion  of  the  case  is  admissible.  The  range  of  the  facts  in  evi- 
dence to  which  it  relates  affects  the  weight  of  the  testimony  elicited 
rather  than  its  admissibility. 

Homicide — Time  for  premediiaJted  determination  to  hill — ^The  evidence  of  the 
State  tended  to  show  that  the  respondent  went  into  a  bam  and  then 
left  the  same  and  walked  smartly  a  distance  of  some  fifteen  or  twenty 
feet,  when  he  shot  the  deceased.  There  was  time,  in  the  circum- 
stances which  the  evidence  tended  to  show,  for  forming  the  premedi- 
tated determination  to  kill  after  the  respondent  left  the  bam. 

Homicide — Respondent  a  vjitness — Failure  to  deny  intent  to  kUljust  before  the 
homicide — ^That  the  respondent,  who  as  witness  in  his  own  behalf  testi- 
fied that  he  had  no  intent  to  kill  when  he  went  into  the  bam,  nor 
while  he  was  in  the  bam,  did  not  testify  that  he  had  no  such  intent 
when  he  went  out  of  the  barn,  was  a  circumstance  for  the  jury  to  con- 
sider in  determining  the  question  of  the  respondent's  guilt,  and  the 
degree  of  his  crime  if  they  found  him  guilty. 

Homicide — Fear,  fright,  nervousness  and  coutardice — Fear,  fright,  nervousness 
and  cowardice  on  the  part  of  a  slayer,  bear  the  same  relation  to  the 
homicide  as  do  anger  and  heat  of  blood. 

When  fear,  fright,  nervousness  and  cowardice  are  consistent  with  murder — If 
'  fear,  fright,  nervousness  or  cowardice  on  the  part  of  a  slayer  are  with- 
out such  provocation  as  the  law  regards  as  sufficient  justification  for 
anger  and  heat  of  blood,  a  homicide,  which  independently  of  these 
conditions  is  murder,  is  not  thereby  rendered  manslaughter  or  justifi- 
able homicide. 

When  fear,  fright,  nervousness  or  cowardice  render  a  homicide  manslaughter— 
If,  in  an  encounter  with  another,  one  draws  a  revolver  and  fatally 
shoots  his  antagonist,  and  the  drawing  and  use  of  the  revolver  is  an 
afterthought,  subsequent  to  the  encounter,  and  is  wholly  due  to 
then  present  nervousness,  fear,  anger,  or  cowardice,  the  killing  is  man- 
slaughter, unless  it  is  justifiable  homicide. 

Homicide  in  self-defense— Justifiable  homicide — Bearing  of  fear,  fright,  nervous- 
ness and  covjardice— If  one  sees  another  coming  towards  him  in  a  hostile 
attitude,  and  the  circumstances  are  such  as  to  reasonably  lead  him  to 
believe  that  he  is  in  danger  of  being  killed  or  of  great  bodily  harm, 
and  he  so  believes,  and  through  nervousness,  fear,  fright  or  cowardice 
fatally  shoots  his  assailant,  it  reasonably  appearing  to  him  that  he  can 
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defend  himself  in  no  other  way,  the  homicide  is  jnstifiahle  as  in  self- 
defense. 

The  charge — Respondent  given  full  benefit  of  daim  thai  shooting  imu  caused 
by  fear,  fright,  nervousness  and  cowardice — ^The  evidence  in  this  case 
called  for  a  charge,  which  was  given,  relative  to  moxder  in  both  degrees, 
to  manslaughter  and  to  justifiable  homicide,  and  the  aspects  of^ihe  case 
favorable  to  the  respondent,  growing  out  of  testimony  in  relation  to 
fear,  fright,  nervousness  and  cowardice,  were  fairly  presented  in  appro- 
priate portions  of  the  charge  reviewed  in  the  opinion. 

Mutual  combat — First  blow — Charge  favorable  to  the  respondent — In  the  circum- 
stances of  this  case  which  the  evidence  tended  to  show,  an  instruction 
that  in  a  case  of  homicide  in  mutual  combat,  the  question  of  which 
party  gave  the  first  blow  is  not  important  to  the  character  of  the  homi- 
cide, was  favorable  to  the  respondent.  ^ 

Mutual  combat —  Use  of  illustration  as  to  what  would  constitute  murder— Circum- 
stances which  the  evidence  tended  to  show  made  it  appropriate  for  the 
court,  in  considering  an  agreement  for  a  mutual  combat,  to  say  to  the 
jury  by  way  of  illustration,  that  if  a  man  draw  his  sword  before  the 
other  has  attempted  to  draw  his  and  thrust  his  antagonist  through 
the  body  whereby  he  dies,  it  is  murder,  for  it  shows  the  purpose  of  kill- 
ing in  the  first  instance. 

Illustration — Not  to  be  inferred  that  illustration  covers  entire  case — From  the  use 
of  this  illustration  the  jury  had  no  right  to  understand  that  elements 
not  involved  in  the  illustration  were  excluded  from  their  consideration 
if  they  found  such  elements  to  exist. 

Instruction  not  applicable  to  any  evidence  need  not  be  given — Abstract  questions — 
An  instruction,  relative  to  a  casein  which  one  of  the  parties  to  a  mutual 
combat  gives  notice  of  his  desire  to  withdraw  from  the  combat  and 
endeavors  to  decline  any  further  struggle,  was  not  required  by  any 
evidence  in  this  case. 

Mutual  combat — Murderous  intent  at  outset — Change  of  intent  after  affray  begun — 
In  an  instruction  which  stated  the  law  applicable  to  the  case,  if  the 
jury  found  that  the  respondent  entered  upon  the  affray  with  murderous 
intent,  the  respondent  was  fully  protected  when  the  instruction  per- 
mitted the  jury  to  consider  whether  his  design  was  altered  during  the 
affray  before  the  homicide,  and  to  determine  the  character  of  the  homi- 
cide, in  accordance  with  such  altered  design. 

Question  of  superior  strength  in  connection  with  use  of  revolver — It  was  not  error 
not  to  refer  to  the  question  of  the  superior  strength  and  health  of  the 
■  one,  and  of  disease  and  weakness  of  the  other,  in  that  part  of  the 
charge  which  referred  to  the  use  of  a  revolver  by  the  respondent. 
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Charge — Refereneei  to  testimony  fairly  made — QuetUons  of  fact  left  to  the  jury — 
A  fall  review  of  the  charge  shows  that  the  references  to  the  testimony 
were  fairly  made,  and  that  all  questions  of  fact  were  left  to  the  jury. 

New  trial — Newly  discovered  evidence  of  insanity — Evidence  must  generate  a 
doubt  of  guilt — A  petition  for  a  new  trial,  brought  by  the  respondent, 
on  the  ground  of  newly  discovered  evidence  of  insanity,  was  dismissed 
for  the  reason  that  the  evidence  in  its  support,  taken  in  connection 
with  the  rest  of  the  testimony,  was  not  calculated  to  generate  in  the 
minds  of  a  jury  a  reasonable  doubt  of  the  respondent's  guilt. 

Dtfense  of  insanity — MecLsure  and  burden  of  proof-— The  doctrine  is  recognized 
that  a  reasonable  doubt  of  guilt,  produced  in  the  minds  of  the  jury  by 
evidence  of  insanity,  entitles  the  respondent  to  acquittal. 

Indictment  for  murder  in  two  counts.  Trial  by  jury,  Wash- 
iD£fton  Oonnty,  September  Term,  1899,  Watson^  J.,  presiding. 
Verdict,  guilty  of  murder  in  the  first  degree.  The  respondent 
excepted.  Cause  passed  to  the  Supreme  Court  before  judgment 
and  sentence. 

The  evidence  introduced  on  the  part  of  the  State,  tended  to 
show  that  one,  Frederick  Murphy,  and  the  respondent,  at  the 
time  of  the  shooting  referred  to,  and  for  some  time  previous, 
were  workmen  on  the  Bolton  Falls  dam,  and  were  boarders  at  the 
house  of  one,  J.  E.  Pixley,  in  Waterbury,  in  the  County  of  Wash- 
ington; that  ill  blood  had  arisen  between  Murphy  and  the 
respondent;  that  the  respondent  had  made  threats  concerning 
Murphy  and  that,  a  few  days  previous  to  the  shooting  in  ques- 
tion, there  was  trouble  and  sharp  words  over  a  newspaper  in 
connection  with  Murphy's  going  to  the  room  of  the  respondent 
after  it.  The  evidence  of  the  State  further  tended  to  show  that 
on  the  night  previous  to  the  shootiag,  the  respondent  went  to 
Waterbury  and  purchased  a  thirty-two  calibre  revolver  and  a  box 
of  cartridges,  and  that  on  the  night  of  the  shooting,  the  respond- 
ent and  Murphy  came  up  towards  the  house  of  the  said  Pixley, 
nearly  together,  and  that  as  they  reached  the  house  the  respond- 
ent said  to  Murphy,  in  effect,  ^'We  may  as  well  settle  this  differ- 
ence, now  as  any  other  time,"  and  that  in  reply.  Murphy  said,  "All 
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right ,"  that  thereupon  the  respondent  said,  '^Come  into  the  bam,'' 
and  started  towards  the  barn,  and  that  Mnrphy  took  off  his  coat 
and  sweater  and  started  towards  the  barn.  Testimony  introduced 
on  the  part  of  the  respondent  tended  to  show  that  Morphy  first  sng. 
gested  settling  the  difference  by  saying  jnst  before  they  reached 
the  house,  as  before  mentioned,  ^'We  might  as  well  settle  this 
difference,"  and  that  the  remark  of  the  respondent  above  stated 
was  in  response  to  this.  While  there  was  some  dispute  as  to  who 
first  suggested  a  settlement,  it  appeared  from  the  evidence  that 
the  respondent  and  Murphy,  then  and  there,  in  effect,  agreed  to 
settle  the  difficulty  between  them  in  mutual  combat. 

The  State  having  been  permitted  to  show,  upon  the  question 
of  premeditation,  that  the  respondent  purchased  a  revolver  on 
the  night  before  he  shot  Murphy,  and  the  claim  of  the  defense 
being  that  the  revolver  was  got  simply  as  a  proper  precaution, 
under  all  the  circumstances  surrounding  the  respondent,  and  with 
no  purpose  to  use  it  on  Murphy  or  any  one  else,  except  in  proper 
protection  of  life  and  limb,  and  the  respondent,  having  testified  to 
that  effect,  and  that  he  had  a  revolver  about  five  months  before, 
but  that,  it  being  worthless,  he  had  thrown  it  away,  the  defense 
offered  to  show  by  one  Burnham,  that  the  respondent  had  had  a 
revolver  as  he  had  testified.  The  testimony  offered  was  excluded 
on  the  ground  of  remoteness.  This  evidence  was  offered  in  cor- 
roboration of  the  respondent's  testimony  that  he  had  had  a  revolver 
about  five  months  before,  and  also  to  show  that  it  was  nothing 
new  for  him  to  have  one,  under  the  claim  that  it  bore  on  the 
question  of  premeditation.  It  appeared  that  this  revolver  was 
an  old  and  rusty  one,  and  that  the  respondent  threw  it  away  the 
fall  before  the  shooting  in  question.  No  claim  was  made  that 
the  respondent  had  any  revolver  at  a  later  time,  until  he  bought 
the  one  with  which  he  killed  Murphy. 

The  respondent  was  permitted  to  give  evidence  tending  to 
show  that,  on  the  morning  of  the  day  preceding  the  shooting, 
and  before  the  purchase  of  the  revolver,  he  had  been  told  that 
Murphy  and  a  certain  colored  man  had  made  a  plot  to  "fix"  the 
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respondeDt.  There  was,  however,  no  eyidence  of  such  plot. 
The  defense  claimed  that  the  purchase  of  the  revolver  was  a  pre- 
cautionary measure  on  the  respondent's  part  to  protect  himself 
against  assault  by  Murphy  and  the  colored  man,  or  by  any  one 
else,  and  offered  to  show  threats  of  the  colored  man  to  "lick"  the 
respondent.  The  offer  did  not  indicate  when  the  claimed  threats 
were  made  and  the  evidence  thus  offered  was  excluded. 

It  appeared  that  when  Murphy  and  the  respondent  agreed 
to  settle  the  difSculties  between  them  in  mutual  combat,  as  above 
recited,  they  were  at  or  near  the  veranda  of  the  house  of  the 
said  Pizley,  and  that  there  was  a  bam  some  thirty  feet  away, 
and  the  evidence  on  the  part  of  the  State  tended  to  show  that, 
when  the  respondent  went  toward  the  barn,  as  stated,  he  went 
with  a  quick  walk,  and  went  into  the  door  of  the  barn ;  that 
Murphy,  after  he  had  taken  off  his  coat  and  sweater,  walked 
quite  slowly  towards  the  barn  ;  that  the  respondent,  as  he  went 
into  the  barn,  stepped  back  of  a  door  that  was  closed,  turned  and 
faced  out  to  see  if  Murphy  was  coming,  and  put  his  hand  into 
his  hip  pocket  and  drew  a  revolver  up  in  sight  from  his  hip 
pocket ;  that  the  boarding-house  keeper,  Pixley,  seeing  this, 
spoke  to  Murphy  and  said,  "Fred,  what  is  the  trouble  here?" 
that  Murphy  answered,  "Oh,  not  much,"  and  that  Pizley  then 
said  to  Murphy,  "Stop,  don't  go  in  there ;  you  will  get  hurt ;" 
that  thereupon  Murphy  stopped  and  turned  his  head  to  the  right, 
and  that  as  he  did  so,  the  respondent  came  out  of  the  barn  quite 
smartly,  went  up  to  Murphy  and  raised  from  his  hip  pocket  a 
revolver,  that  Murphy  then  swung  to  the  right  and  ducked  his 
head  very  low ;  and  that  as  he  did  so,  the  respondent  lowered  the 
hand  which  held  the  revolver  and  fired ;  that  when  the  shot  was 
fired,  the  two  men  were  near  enough  together  to  reach  each  other 
with  their  hands;  that  when  the  respondent  fired,  he  said  to 
Murphy,  "I  have  got  you  now,"  or  something  to  that  effect ; 
that  Murphy  was  not  armed  with  any  dangerous  weapon  and  did 
not  know  that  the  respondent  was ;  that  when  the  shooting  took 
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place  Murphy  was  nearer  to  the  house  veranda  than  he  was  to 
the  barn,  which  was  about  thirty  feet  from  the  veranda. 

The  respondent's  evidence  tended  to  show  that  he  had  not 
been  well  for  a  time,  though  able  to  work ;  that  he  was  not  as 
large,  healthy  or  strong  as  Murphy ;  that  he  went  to  the  barn  for 
safety,  because  he  was  scared  when  he  saw  Murphy  commence  to 
take  off  his  garments ;  that  he  was  in  the  bam  a  few  seconds, 
and  that  then  seeing  Murphy  coming  towards  the  barn  he  came 
out  of  the  bam,  and  was  then  so  scared  and  nervous  that  he  shot 
Murphy.  The  evidence  of  the  State  tended  to  show  that  the 
respondent  was  not  scared,  nor  nervous,  and  that  some  days  be- 
fore the  shooting  the  respondent  said  that  ^'  he  thought  he 
could  lick  Murphy  yet ;"  that  '^Murphy  was  no  good,"  and  that 
^^he  had  no  sand  in  him."  It  appeared  that  Murphy  was  shot  on 
the  18th  day  of  February,  1899,  and  that  he  died  in  a  hospital  at 
Burlington,  April  1st,  1899.  The  evidence  of  the  State  tended 
to  show  that  he  died  in  consequence  of  the  shot  fired  by  the 
respondent. 

Dr.  John  B.  Wheeler,  who  was  a  physician  in  charge  of 
Murphy  at  the  hospital  in  Burlington,  testified  in  behalf  of  the 
State  as  to  the  facts  within  his  own  knowledge,  and  also  as  a 
medical  expert.  After  stating  his  observation  of  Murphy  and  his 
medical  treatment  of  him,  and  the  results  of  his  autopsy  upon 
the  body  of  Murphy  after  his  death,  he  gave  the  following  testi- 
mony: 

Q.  "Well,  Doctor,  assume  that  this  person,  on  whom  you 
performed  the  autopsy  on  the  Ist  day  of  April,  on  the  18th  day  of 
February  was  shot  in  the  left  side,  at  the  point  where  the  exter- 
nal wound  appeared,  with  a  bullet,  32-calibre  bullet,  and  that  the 
wound,  which  you  have  described,  was  made  by  that,  taking  that 
into  consideration,  taking  into  consideration  your  observa- 
tion during  your  care  of  the  dead  man,  taking  into  consideration 
the  results  of  your  observation  at  the  autopsy  that  you  have  testi- 
fied to,  what,  in  your  opinion,  was  the  cause  of  the  death  of  Fred 
Murphy  t 
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A.  I  think  the  cause  of  his  death,  or  my  opinion  is  that 
the  cause  of  his  death  was  septic  poisoning,  the  result  of  the  bul- 
let wound. 

Q.     Was  this  a  natural  result  of  the  wound  ? 

A.    Yes. 

Q.  Assume,  Doctor,  if  you  please,  that  this  person  received, 
on  the  18th  of  February,  a  bullet  wound,  caused  by  a  32-calibre 
ballet,  and  that  the  wound  you  discovered  was  the  result  of  that 
shot  inflicted  at  that  time,  take  into  consideration  the  observation 
which  you  had  of  him,  during  your  care  of  him,  as  you  have 
testified  to-day,  take  into  consideration  what  you  observed  at  the 
autopsy,  as  you  have  testified  to-day,  what  do  you  say  as  to 
whether  there  was  any  other  cause  which  contributed  to  the 
death  of  Fred  Murphy,  except  such  as  would  naturally  follow 
from  the  bullet  wound  so  inflicted  on  the  18th  of  February  ? 

A.     I  say  there  was  no  other  cause." 

This  testimony  was  seasonably  objected  to. 

The  charge  of  the  court  related  to  murder  in  the  first  degree, 
to  murder  in  the  second  degree,  to  manslaughter  and  to  justifiable 
homicide.  Exceptions  were  taken  to  the  charge,  which,  together 
with  the  portions  of  the  charge  excepted  to,  sufficiently  appear 
from  the  opinion. 

A  petition  for  a  new  trial,  on  the  ground  of  newly  discov- 
ered evidence,  was  heard  in  connection  with  the  hearing  on  the 
exceptions. 

Bichard  A.  HooTj  State's  Attorney,  for  the  State. 

Frcmk  JPlunUey  and  Edward  S.  Deavitt  for  the  respond- 
ent. 

Taft,  C.  J.  I.  Testimony  was  introduced  upon  the  part  of 
the  State  tending  to  show  that  the  respondent,  the  night  before 
the  homicide,  went  to  Waterbury  and  purchased  a  revolver  and 
cartridges  as  tending  to  show  the  homicide  was  premeditated. 
This  was  legitimate  testimony,  for  any  fact  ^^  which  constitutes  a 
preparation  for  an  act "  is  relevant,  Steph.   Dig.  of  Ev.  (2nd 
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Am.  Ed.)  19,  and  tends  to  show  premeditation.  The  respond- 
ent testified  he  bought  the  revolver  and  cartridges  to  defend 
himself  in  proper  protection  of  life  and  limb;  that  when  he  went 
on  the  job  in  the  fall  of  1898,  five  months  before,  he  had  a 
worthless  revolver  which  he  threw  away  some  time  thereafter. 
The  respondent  offered  to  show  by  one  Bnrnham  that  he,  the 
respondent,  had  a  revolver  when  he  went  on  the  job  the  fall  be- 
fore, to  corroborate  his,  own  testimony  and  to  show  that  it  was 
nothing  new  for  him  to  have  one,  as  bearing  on  the  question  of 
premeditation.  It  was  not  proper  to  corroborate  his  testimony, 
for,  having  a  worthless  revolver  without  cartridges  five  months 
before  was  not  relevant  to  his  having  procured  a  new  serviceable 
one  with  cartridges  the  day  before  the  homicide.  No  more  so 
than  to  show  he  had  a  battle-axe  or  scimitar.  His  testimony  in 
that  respect  being  immaterial,  corroboration  of  it  was  properly 
denied.  The  fact  that  he  had  a  worthless  revolver  which  he 
threw  away,  did  not  tend  to  show  it  ^^  was  nothing  new  for  him 
to  have  one  "  and  for  that  purpose  it  was  legitimately  excluded. 
Had  the  testimony  the  tendency  claimed  for  it  by  the  respond- 
ent, the  court  excluded  it  upon  the  ground  that  it  was  too  remote 
from  the  transaction.  Questions  of  remoteness  in  such  instances 
will  not  ordinarily  be  revised  but  left  to  the  trial  court.  Dover 
V.  Winchester,  70  Vt.  418;  Steph.  Dig.  of  Ev.  (2nd  Am.  Ed.)  6. 
There  is  no  occasion  to  revise  the  question  of  remoteness  in  thia 
case. 

II.  The  prosecution  claimed  that  the  respondent  purchased 
the  revolver  with  the  intent  to  use  it  upon  Murphy.  The  respond- 
ent testified  he  purchased  it  as  ''a  precautionary  measure  to  pro- 
tect himself  against  assault  by  Murphy  and  the  colored  man,  or 
of  anyone  else."  There  was  a  colored  man  at  work  upon  the  job 
with  Murphy  and  the  respondent. 

The  respondent,  for  the  purpose  of  showing  that  he  did  not 
buy  the  revolver  particularly  for  Murphy,  but  for  the  general 
purpose  of  self -protection  against  the  colored  man  as  well  as 
against  Murphy  and  others,  offered  testimony  which  was  ex- 
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eluded  under  exception,  tending  to  show  that  the  colored  man 
had  told  the  respondent  that  he  (the  colored  man)  would  lick  the 
respondent.  This  was  offered  as  bearing  upon  the  intent  with 
which  he  purchased  the  pistol. 

There  was  no  offer  to  show  the  time  when  the  threat  of 
the  colored  man  to  lick  him  was  made.  It  was  relevant,  if  at  all, 
only  if  made  before  the  purchase  of  the  revolver,  and  as 
there  was  no  offer  to  show  that  it  was  before,  there  was  no  error 
in  rejecting  the  testimony.  Whether  relevant  or  not  we  do  not 
decide. 

III.  Two  exceptions  were  taken  to  the  testimony  of  Dr. 
Wheeler,  a  surgeon,  who  testified  as  a  medical  expert.  The 
question  put  to  him  was  an  hypothetical  one.  He  was  directed 
to  assume  certain  facts,  which  the  testimony  tended  to  show,  and 
to  consider  such  facts  as  were  disclosed  by  the  autopsy,  which 
he  himself  had  made,  and  also  his  observations  at  the  autopsy, 
to  all  which  he  had  testified,  and  was  asked  what  in  his  opinion 
caused  Murphy's  death.  His  answer  was,  septic  poisoning,  the 
result  of  the  wound. 

A  similar  hypothetical  question,  if  there  was  any  other 
cause  which  contributed  to  his  death,  was  put,  and  he  answered 
in  the  negative,  (a)  One  objection  made  to  the  last  question 
was  that,  ^^It  had  not  been  submitted  to  the  respondent's  counsel 
for  consideration  before  it  was  asked."  The  counsel  contended 
they  should  have  had  an  opportunity  to  examine  the  ques- 
tion in  order  to  ascertain  whether  there  were  other  objections  to 
be  urged  against  it.  It  does  not  appear  from  the  record  that 
there  was  any  other  objection  than  the  one  taken,  hereinafter 
noted,  nor  that  any  other  objection  can  now  be  made.  Unless 
it  is  shown  that  there  was  an  objection  to  the  question  that  could 
have  been  taken,  had  the  counsel  had  the  opportunity  to  have  in- 
spected it,  the  respondent  was  not  harmed  by  the  denial  of  the 
claimed  right  to  consider  the  question  before  it  was  asked.  For 
this  reason  there  was  no  error.  But  counsel  have  no  legal  right 
to  examine  a  question  before  it  is  put.    The  party  loses  nothing 
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by  such  a  rale,  for  while  no  qnestion  can  be  made  in  this  court 
that  was  not  raised  below,  exception  can  be  taken  to  any  part  of 
a  question,  or  of  the  testimony  contained  in  the  answer,  and  if 
the  exception  is  a  valid  one,  the  right  of  the  party  can  thus  be 
maintained. 

Any  other  practice  would  tend  to  retard  the  progress  of  the 
trial,  for  much  time  might  be  spent  over  a  question  and  the 
witness  answer  he  knew  nothing  on  the  subject.  Questions  are 
often  stated  to  the  court,  so  that  the  jury  cannot  hear  them,  and 
it  is  generally  required  in  case  the  defendant's  counsel  ask 
that  it  be  so  done.  But  it  is  not  a  legal  right,  denial  of  which 
is  error,  (b)  The  objection  made  to  both  questions  was  that 
they  did  not  involve  all  the  facts  in  the  case  and  were  lacking  a 
portion  of  its  clinical  history.  This  was  not  a  valid  objection  to 
the  questions  nor  the  answers.  The  opinion  of  an  expert  witness 
may  be  taken  based  upon  a  portion  of  the  testimony  in  a  case. 
The  more  testimony  embraced  in  an  hypothetical  question  the 
more  valuable  the  testimony  may  be,  depending  upon  the 
circumstances.  But  the  testimony  is  legitimate  based  upon 
part  of  it.  The  cases  often  cited  upon  this  point  are :  OUman 
V.  Strafford,  50  Vt.  723;  SiaU  v.  Hay  dm,  51  Vt.  296;  State  v. 
Woodbury,  67  Vt.  602.  In  GUman  v.  Strafford  the  question  did 
not  arise.  Stats  v.  Hayden  was  decided  upon  the  authority  of  the 
Oilman  case,  and  in  State  v.  Woodbury  the  question  was  cor- 
rectly decided  without  the  citation  of  authority. 

lY.  Many  exceptions  were  taken  to  the  charge  and  have 
been  argued  by  counsel.  The  respondent  insists  there  was  error 
in  respect  to  what  the  court  said  upon  the  subject  of  the  respon- 
dent's testimony  in  regard  to  his  intention  of  shooting  Murphy. 
In  that  part  of  the  charge  relating  to  murder  in  the  first  degree,  the 
court  properly  charged  with  reference  to  the  intention  of  the  res- 
pondent in  regard  to  the  homicide  of  Murphy  and  called  the  atten- 
tion of  the  jurors  to  the  fact  that  the  respondent  had  testified  he 
had  no  intent  to  kill  Murphy  before  he  went  to  the  bam,  and  that 
he  had  no  such  intent  when  he  was  in  the  barn ;  that  he  had 
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testified  to  that,  but  had  said  nothing  with  reference  to  what 
intent  he  had  after  he  went  oat  of  the  barn.  The  jurors  were 
told  that  if  he  had  no  intent  to  kill  Murphy  before  he  went  out 
of  the  barn,  there  was  time  for  him  to  form  that  determination 
between  that  time  and  the  time  of  the  shooting.  And  that  if  he 
did  so  form  it  after  he  went  out  of  the  barn  that  it  was,  within 
the  meaning  of  the  law,  premeditated. 

It  is  insisted  that  the  jury  should  have  been  told  in  this 

connection  what  the  claim  of  the  respondent  was  in  respect  to 

his  intention  after  he  had  gone  out  of  the  barn.     There  was  no 

error  in  the  charge  so  far  as  the  court  went  in  disposing  of  that 

question  when  speaking  of  the  homicide  in  respect  to  whether  it 

was  murder  in  the  first  degree  or  not.     And   what  the   counsel 

insist  should  have  been  said  to  the  jury  at  this  time,  was  stated 

to  the  jury  distinctly  and  accurately  in  that  part  of  the  charge 

;n  which  it  was  material  in  respect  to  reducing  the  crime  to  man- 

s^Aughter,  whether  it  was  premeditated  or  not,  and  whether  he 

did  form  an  intent  after  he  went  out  of  the  barn  to  shoot  him. 

T^ey  were  told  to  consider  all  the  evidence  in  respect  to  it  in 

determining  that  question,  and  the  jury  were  told  that  they  must 

take  into  consideration  all  that  the  respondent  said  which  bore 

upo3  his  intention  in  regard  to  the  shooting  of  Murphy,  and  that 

they  should  take  it  as  they  remembered  it,  and  not  as  the  court 

statei  it  to  them,  so  that  the  respondent  had  the  full  benefit  of 

the  iistruction  in  respect  to  premeditation   when    the  court 

chargtd  upon  the  subject  of  manslaughter.    The  jury  were  told 

that  if  the  shooting  of  Murphy  was  the  result  of  the  fear,  fright, 

nervocBness,  or  terror  that  seized  the  respondent,  after  he  went 

out  of  the  barn,  it  was  manslaughter  and  not  murder. 

Wkat  the  judge  said  was  by  way  of  comment  in  respect  to 
a  featun  of  the  case  which,  if  true,  was  quite  significant.  The 
question  was  with  what  intent  did  the  respondent  shoot  Murphy. 
He  went  on  the  stand  as  a  witness,  and  in  response  to  questions 
of  his  coinsel,  said  he  had  no  intent  to  shoot  Murphy  when  he 
went  into  the  bam,  nor  when  he  was  in  the  bam,  but  did  not 
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testify  what  his  intent  was  when  he  did  go  out  of  the  barn.  His 
failare  to  testify  upon  this  point  was  a  circumstance  for  the  jury 
to  consider,  for  if  he  had  no  intent  to  shoot  him  when  he  went 
out  of  the  barn,  it  would  have  been  very  natural  for  him  to  have 
followed  his  denial  of  an  intent  to  shoot  him  when  he  went  into 
the  barn,  and  when  he  was  in  the  barn — with  a  like  denial  of  an 
intent  when  he  went  out,  and  until  the  time  of  the  shooting. 
From  his  failure  to  do  so,  the  jury  might  properly  infer  he  went 
out  of  the  bam  with  the  intent  to  shoot  him.  It  is  true  his  testi- 
mony tended  to  show  that  after  he  went  out  of  the  bam  he  was 
so  frightened  that  he  then  shot  him,  but  he  did  not  say  he  had 
no  such  intent  after  he  went  out  of  the  bam  and  prior  to  the 
shooting,  although  it  might  be  inferred  from  what  he  did  say. 
It  was  an  argumentative  way  of  stating  thai  until  he  shot,  when 
overcome  with  fear,  he  had  no  intent  to  kill  Murphy.  It  is 
argued  that  as'^the  court  gave  an  explanation  of  the  respondent's 
evidence  unfavorable  to  him,  the  court  should  also  have  given 
an  explanation  favorable  to  the  respondent."  This  is  not  a  just 
criticism  of  the  charge.  The  court  did  not  state  the  testimony  in 
detail  in  any  respect.  The  jury  were  told  to  consider  the  previous 
conduct  of  the  respondent  and  Murphy  toward  each  other,  with- 
out stating  what  that  conduct  was,  also  what  was  said  bj  the 
respondent  to  Murphy  about  settling  the  matter,  or  if  Murphy 
spoke  first,  what  was  said  about  it, — the  manner  in  which  each 
conducted  himself,  etc.  The  jury  were  told  that  the  prwump- 
tion  was  that  the  killing  was  without  malice,  and  thst  that 
presumption,  with  the  general  presumption  of  innocence,  was  to 
be  weighed  in  the  respondent's  favor  and  must  be  overcome  by 
the  evidence  of  the  State,  and  the  killing  must  not  be  tie  result 
of  some  sudden  heat  of  passion,  etc.  Upon  this  question  of  pre- 
meditation the  court  made  no  reference  to  the  damaging  charac- 
ter of  the  testimony  of  the  respondent,  save  to  the  fact  that  he 
had  not  testified  what  his  intent  was  when  he  went  out  of  the 
bam,  and  this,  we  have  said,  was  proper. 
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His  claim  was  that  he  had  no  intent  to  shoot  nntil  he  was  so 
oyercome  with  fear  and  terror  that  he  feared  immediate  great 
bodily  harm,  etc.,  but  theconrt  made  no  reference  in  its  charge  to 
the  most  damaging  features  of  the  testimony,  e.  g.,  his  statement  to 
Murphy  the  day  of  the  shooting  that  he  (Murphy)  had  better  try 
to  do  him,  if  he  thought  he  could,  thus  placing  the  symbolical 
chip  upon  his  shoulder  and  daring  Murphy  to  knock  it  ofi ;  that 
'<  he  would  fire  Murphy  down  stairs  if  he  caught  him  in  his  room 
again  *' — that  "  he  thought  he  could  lick  Murphy  yet " — that 
''  Murphy  was  no  good  *',  and  that  *^  he  had  no  sand  in  him", 
that  he  met  Murphy  more  than  half  way  between  the  bam  and 
the  house  and  that  when  he  shot  him  he  said  "  I  have  got 
you  now";  all  this  when  the  respondent  was  armed  and 
Murphy  was  not — ^testimony  that  hardly  tended  to  support 
the  respondent's  theory  that  he  was  in  great  fear  of  Murphy — 
still  none  of  this  testimony  was  called  specifically  to  the  atten- 
tion of  the  jury  by  the  court.  The  explanation  of  the  testimony 
by  the  court  was  as  favorable  to  the  respondent  as  unfavorable, 
and  this  exception  of  the  respondent  is  not  sustained. 

It  is  further  claimed  that  the  court  did  not  give  due  consid- 
eration to  the  testimony  showing  fright,  fear,  nervousness  and 
cowardice.  The  charge  on  the  subject  of  manslaughter  was  full 
and  accurate  and  the  court  said  to  the  jury  that  if  the  drawing 
of  the  revolver  and  the  use  of  it  was  an  afterthought  subsequent 
to  the  encounter,  wholly  due  to  the  then  nervous  excitement, 
fear,  anger  and  heat  of  blood  of  the  respondent,  the  case  would 
be  one  of  manslaughter  and  not  of  murder,  unless  justifiable, 
in  self-defense.  But  if  such  elements  were  without  such  provo- 
cation as  the  law  regards  as  sufficient  justification  for  anger  and 
heat  of  blood,  the  killing  would  be  murder  and  not  manslaugh- 
ter. That  is,  the  charge  placed  the  elements  of  fear,  fright,  ner- 
vousness and  cowardice  on  the  same  plane  with  anger  and  heat 
of  blood.  There  is  no  other  rule,  and  we  fail  to  see  wherein  the 
trial  judge  erred  in  respect  to  the  rule  as  applicable  to  a  case  of 
sudden  fright,  fear,  terror  and  nervousness.     The  jury  were 
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plainly  told  that  if  the  drawing  and  use  of  the  revolver  was  an 
afterthought  subsequent  to  the  encounter  and  wholly  due  to  the 
then  nervousness,  excitement,  fear,  anger  and  heat  of  blood  of 
the  respondent,  the  offense  was  manslaughter  and  not  murder. 
If,  as  the  respondent's  testimony  tended  to  show,  he  went  into 
the  barn  for  safety,  thinking  Murphy  would  go  away,  when  he 
saw  Murphy  removing  his  outer  garments  and  start  towards  him 
and  he  judged  from  his  (Murphy's)  hostile  attitude  that  he  in- 
tended him,  the  respondent,  great  bodily  harm,  and  he  then 
through  fear,  nervousness,  excitement,  fright,  etc.,  shot  Murphy, 
it  reasonably  appearing  that  it  seemed  to  him  he  could  defend 
himself  in  no  other  way,  the  circumstances  would  present  a  case 
of  justifiable  homicide,  one  of  self-defense.  It  is  argued  that 
when  the  respondent  saw  Murphy  going  towards  him,  and  appre- 
hending he  would  do  him  great  bodily  harm,  he  was  seized 
with  fear,  terror,  excitement,  fright  and  nervousness  and  that  he 
then  shot  Murphy.  Such  facts  presented  a  case  of  self-defense 
and  required  appropriate  instructions  upon  that  subject,  and  it 
will  be  seen  by  reference  to  the  charge  that  the  instructions 
were  full,  adequate  and  complete  in  that  respect,  and  of  such  a 
character,  that  of  them,  the  respondent  does  not  complain.  It 
is  claimed  by  the  respondent  that  he  had  no  design  to  kill  Mur- 
phy, but  that  when  he  went  out  of  the  barn  he  was  confronted 
by  the  deceased  and  so  overcome  with  fear,  nervousness,  fright 
and  terror  that  as  a  result  he  shot  Murphy  in  self-defense,  and 
the  counsel  argue  that  on  this  theory  the  respondent  had  a  ri^^ht 
to  do  what  was  necessary  to  make  his  defense  effective,  and 
although  it  might  not  have  been  necessary  to  have  killed  Mur- 
phy, if  in  view  of  his  fear,  fright,  nervousness  or  cowardice,  it 
reasonably  seemed  so  to  him,  he  could  not  be  convicted  of  mur- 
der. Many  cases  were"  cited  upon  this  question,  namely : 
State  V.  Oarr,  58  Vt.  483 ;  Grainger  v.  The  State,  5  Yerg. 
(Tenn)  459,  and  many  citations  from  the  text-books.  The  gist 
of  the  rule  in  respect  to  this  matter  is  well  stated  in  all  of  the 
cases  so  far  as  we  observe.    It  is  not  whether  the  necessity  actu- 
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ally  existed,  bnt  whether  in  fact  it  reasonably  seemed  so  to  the 
respondent,  under  all  the  circamstances  of  the  case,  and  the  rule 
was  properly  stated  by  the  trial  judge  in  the  respect  mentioned, 
for  the  court  said  that  '^If  the  circumstances  were  such  as  rea- 
sonably to  lead  the  respondent  to  think  that  he  was  in  danger  of 
being  killed  or  of  great  bodily  harm  by  an  assault  from  Murphy, 
he  had  a  right  to  defend  himself,  etc."  And  later  the  jury  were 
told  that  ^Hhe  amount  of  force  that  he  (the  respondent)  had  a 
right  to  use  depended  to  some  extent  upon  the  peril  that  he  had 
reason  to  believe  he  was  in  at  the  time.  *  *  *  *  He  had 
to  judge  of  the  danger  he  was  in  from  the  circumstances  that 
surrounded  him,  and  if  it  reasonably  appeared  to  him  under  all 
the  circumstances  that  he  could  protect  himself  in  no  other  way 
except  by  killing  Murphy,  and  if  then  Murphy  started  to  kill 
him  or  do  him  great  bodily  harm^  he  would  have  a  right  to  de- 
fend himself  under  the  circumstances  in  that  way.'-  This  ques- 
tion was  stated  accurately  and  fully  by  the  trial  judge  and  the 
claimed  error  is  that  the  jury  were  not  told  that  the  crime  of 
manslaughter  was  distinct  from  murder  so  that  the  jury  might 
have  understood  that  if  the  defendant  was  in  fault  at  all  in  acting 
unreasonably  under  the  circumstances,  the  jury  should  find  him 
guilty  of  murder  when  they  should  properly  find  him  guilty  of 
manslaughter  only,  and  that  this  injustice  arose  from  the  failure  of 
the  court  to  state  the  question  consistently  with  the  theory  of 
manslaughter, — the  lesser  crime.  But  the  theory  of  the  case  as 
claimed  by  the  respondent  in  respect  to  manslaughter  had 
already  been  fully  stated  by  the  trial  judge,  and  it  is  not  probable 
the  jury  could  get  a  wrong  conception  of  the  rules  in  respect  to 
the  several  degrees  of  crime  when  they  were  so  accurately  and 
fairly  stated  by  the  court.  The  respondent  had  the  benefit  of 
having  the  testimony  considered  under  a  full  knowledge  of  the 
law  as  to  the  essential  characteristics  of  each  kind  and  degree  of 
crime  with  which  the  respondent  was  charged  under  the  indict- 
ment. The  court  did  not  state  that  the  respondent  could  not  be 
convicted  of  manslaughter  nor  of  anything  less  than  murder.   This 
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assamption  of  what  the  court  stated  is  not  correct.  The  coart 
left  the  jary  to  consider  whether  the  offense  was  murder  in  the 
first  or  second  degree,  manslaughter,  or  justifiable  homicide. 
The  fact  is,  these  questions  were  all  presented  to  the  jury  and 
the  question  of  self-defense  was  fully  and  fairly  stated  to  them. 
Two  full  pages  of  the  printed  case  contain  nothing  but  the  inatmc- 
tions  in  regard  to  whether  the  homicide  was  justifiable,  whether 
the  killing  was  in  self-defense,  and  so  far  as  we  can  see,  it  accur- 
ately, fairly  and  fully  met  every  phase  of  the  case.  The  criti- 
cisms of  counsel  taken  in  their  brief  in  respect  to  the  charge, 
place  it  almost  wholly  upon  the  ground  that  the  jury  might  have 
misunderstood  facts  in  reference  to  the  transaction  and  the  law 
as  applicable  thereto.  For  instance,  it  is  argued  that  from  the 
language  of  the  charge,  the  jury  might  well  understand  that  the 
respondent  was  not  justified  under  any  circumstances  in  going 
out  of  the  bam.  It  is  clear  that  one  is  not  warranted  in  taking 
this  view  of  the  case.  No  jury  could  have  that  impression  from 
the  whole  of  the  charge  nor  from  any  part  of  it.  They  were  at 
liberty  to  find  from  the  language  of  the  instructions  that  if  the 
respondent  was  at  fault  in  coming  out  of  the  barn,  but  that  the 
shooting  resulted  from  fear,  fright,  terror  and  nervousness,  or 
his  seeming  situation  as  it  reasonably  appeared  to  him  at  the 
time,  he  was  not  guilty  of  murder,  in  either  degree,  and  it  is  fair 
to  say  that  the  jury  must  have  followed  these  instructions.  The 
instruction  given  the  jury  in  respect  to  the  offense,  if  the  affray 
was  entered  upon  by  the  respondent  under  such  circumstances 
that  the  killing  would  be  murder,  fully  protected  him  in  respect 
to  any  change  in  his  situation  during  the  affray,  by  permitting 
the  jury  to  determine  that  if  his  design  in  respect  to  the  affray 
altered,  it  became  merely  a  case  of  manslaughter  or  self-defense ; 
the  respondent  had  the  benefit  of  it  and  the  court  did  not  err  in 
that  respect.  The  court  charged  that,  "Though  the  right  to 
take  life  in  self-defense  is  unquestionable,  one  on  whom  another 
unarmed  is  making  mere  threats  and  going  towards  in  his  ordin- 
ary manner  of  walking  must  not  instantly  shoot  him,  and  if  he 
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does  thus  needlessly  kill  the  other  who,  unarmed,  is  only  making 
threats  and  thus  goin^  towards  him,  it  would  be  murder." 
Claim  is  not  made  that  this  is  an  erroneous  instruction,  but  it  is 
insisted  that  the  jury  should  have  had  an  opportunity  to  judge 
for  themselves  whether  the  acts  of  Murphy  amounted  to  an  overt 
act  or  hostile  demonstration.  The  court  did  not  take  from  the 
jury  the  right  to  determine  the  nature  and  character  of  the  acts 
of  Murphy,  whether  overt  or  not,  nor  did  the  court  state  that 
there  was  no  overt  act  of  injuring  the  respondent  on  the  part  of 
Murphy,  for  in  one  part  of  the  charge  the  court  stated  the  case 
saying  that,  ^'If  the  jury  find  that  Murphy  went  along  behind  in 
his  usual  way  of  walking  without  any  overt  act  of  injuring  the 
respondent,  excepting  taking  off  his  coat  and  going  towards  the 
barn,  and  that  when  about  half  way  between  the  house  and  barn 
he  did  or  did  not  stop  when  spoken  to  by  Mr.  Pixley,  and  told 
not  to  go  into  the  bam  for  he  would  get  hurt,  the  respondent 
would  have  no  right  to  rush  out  of  the  barn  revolver  in  hand, 
draw  near  to  Murphy  and  then  and  there  kill  him,  unless  the  cir- 
cumstances were  such  as  to  reasonably  lead  the  respondent  to 
think  that  Murphy  was  about  to  kill  him  or  do  him  great  bodily 
harm  and  that  the  respondent  could  protect  himself  in  no  other 
way."  The  statement  of  this  rule  was  correct  and  such  as  re~ 
quired  by  the  testimony  in  the  case.  There  is  no  statement  on 
the  part  of  the  court  that  there  was  no  overt  act  on  the  part  of 
Murphy  to  injure  the  respondent.  Whether  there  was  any 
overt  act  on  the  part  of  Murphy  to  injure  the  respondent  was 
expressly  left  to  the  jury.  This  is  shown  by  the  following  ab- 
stract from  the  charge. 

'^  It  is  claimed  on  behalf  of  the  respondent  that  the  taking 
off  his  coat  by  Murphy  and  going  toward  the  respondent  at  the 
barn,  as  the  evidence  tends  to  show,  was  such  an  overt  act  as  to 
create  in  the  mind  of  the  respondent  an  hostile  demonstration  by 
Murphy  of  such  a  character  as  to  impress  upon  him  the  immi- 
nence of  danger  of  loss  of  his  life  or  of  great  bodily  harm.  You 
will  take  into  consideration  all  the  evidence  bearing  thereon,  and 
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say  whether  what  Murphy  then  and  there  did  was  such  an  overt 
act  as  to  reasonably  impress  the  respondent  in  that  way,  and  if  it 
was,  yon  will  consider  such  threats  as  evidence  bearing  upon  the 
question  of  self-defense,  and  give  the  evidence  such  weight  as 
you  deem  it  entitled  to.  But  if  you  find  that  what  Murphy  then 
did  was  not  such  an  overt  act,  then  such  prior  threats  made  by 
Murphy  would  have  no  force  in  favor  of  the  respondent  in  sup- 
port of  his  plea  of  self -defense." 

That  the  question  of  overt  acts  on  the  part  of  Murphy  was 
left  to  the  jury  is  also  seen  from  the  very  close  of  the  charge — 
the  last  thing  said  to  them,  viz : 

^^In  referring  to  what  took  place  when  the  respondent  and 
Murphy  went  on  the  piazza,  and  in  substance,  agreeing  to  go  out 
and  settle  the  matter,  or  had  a  talk  about  it,  I  stated  one  or  both 
of  them  took  off  their  coat  or  outside  jacket.  It  is  suggested 
that  the  evidence  tends  to  show  that  Murphy  took  off  a  coat  and 
sweater.  Well,  you  will  remember  the  evidence,  gentlemen, 
and  in  that  regard  you  will  take  it  as  you  remember  it.  And 
you  will  take  into  consideration,  at  the  same  time,  the  actions  of 
Murphy,  so  far  as  they  were  perceptible  to — seen  by  the  respond- 
ent, in  determining  whether  there  was  an  overt  act  within  the 
definition  that  I  have  given  you,  a  demonstration  of  that  nature 
on  the  part  of  Murphy  toward  the  respondent." 

The  testimony  tended  to  show  that  Murphy  took  off  his 
coat  and  sweater  and  started  towards  the  barn  after  he  and  the 
respondent  had  agreed  to  settle  the  difficulty  between  them 
by  fighting,  and  the  court  stated  all  the  facts  in  reference  to 
Murphy's  conduct  which  the  testimony  tended  to  show.  The 
claim  that  the  jury  should  have  been  told  that  '^  if  the  assaulting 
parties  talked  together  before  the  homicide  was  commenced  and 
one  gave  notice  of  his  desire  to  withdraw  from  the  combat,  and 
really  and  in  good  faith  endeavored  to  decline  any  further  strug- 
gle and  the  homicide  was  necessary  to  save  him  from  great  bod- 
ily harm,  it  might  be  excusable,"  was  not  required  under  the 
state  of  the  testimony  for  there  was  nothing  in  the  testimony 
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that  indicated  or  tended  to  show  any  desire  on  the  part  of  the 
respondent  to  withdraw  from  the  combat  and  that  he  had  really 
and  in  good  faith  declined  any  further  struggle,  but  the  testimony 
tended  to  show  the  reverse.  It  was  an  abstract  question  and  the 
court  was  not  required  to  give  any  instructions  upon  it. 

There  are  two  further  objections  made  to  the  charge:  one  is  to 
the  language  in  regard  to  the  case  of  mutual  combat,  when  the 
court  said  :  '^  That  it  was  not  important  to  the  character  of  the 
killing  in  cases  of  mutual  combat  which  party  gives  the  first 
blow."  This  was  favorable  to  the  respondent  inasmuch  as  it 
gave  the  jury  liberty  to  acquit  him  although  he  gave  the  first 
blow ;  and  the  court  had  a  right  to  state  the  rule  that  if  a  man 
draw  his  sword  before  the  other  has  attempted  to  draw  his  and 
thrust  his  antagonist  through  the  body,  whereby  he  dies,  it  is 
murder,  for  it  shows  the  purpose  of  killing  in  the  first  instance. 
This  instruction  was  peculiarly  proper.  The  testimony  tended 
to  show  that  Murphy  was  unarmed,  that  the  respondent  was 
armed,  and  it  is  evident  that  the  respondent  knew  that  Murphy 
was  not  armed,  that  they  had  agreed  to  go  to  the  barn  or  the 
vicinity  and  settle  the  matter,  as  they  phrased  it,  in  an  en- 
counter. This  being  so  and  before  they  had  any  opportunity  to 
engage  in  mutual  combat  without  anything  on  the  part  of  the 
respondent  to  show  that  he  intended  to  retire  from  the  combat, 
if  he  with  his  fire-arm,  knowing  that  Murphy  had  none,  shot 
him  through  the  body  whereby  he  died,  it  was  murder  for  it 
•showed  the  purpose  of  killing  in  the  first  instance.  This  instruc- 
tion was  required,  and  although  there  might  have  been  in  the 
case  other  elements  which  characterized  the  shooting,  the  jury 
had  no  right  to  understand  that  these  other  elements  had  nothing 
to  do  with  the  degree  of  criminality  of  the  shooting.  The  jury 
may  have  found  there  were  no  other  elements  in  regard  to  it,  but 
simply  the  fact  that  the  respondent  armed  himself,  knowing  that 
the  deceased  was  unarmed,  and  then  at  the  very  first  point  of 

the  encounter  shot  him.      This  would  require  the  instruction 
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given.  Neither  was  it  error  not  to  state  the  questioDS  of  superior 
strength  and  health  of  one  and  disease  and  weakness  of  the 
other  in  that  part  of  the  charge  which  referred  to  the  use  of  the 
revolver  by  the  respondent.  There  were  no  instmctions  given 
to  the  jury  in  regard  to  the  testimony  which  were  erroneous. 
The  testimony  in  the  case  required  full  and  accurate  instructions 
in  regard  to  the  character  of  all  degrees  of  the  crime, — murder 
of  both  degrees,  manslaughter,  and  justifiable  homicide,  and  the 
court  fully  complied  with  all  these  requirements,  and  we  are 
unable  to  find  error  in  any  part  of  the  charge. 

TJpon  inspection  of  the  record  the  court  are  of  opinion 
that  judgment  ought  to  be  rendered  upon  the  verdict,  and  it  is 
so  rendered  and  sentence  and  execution  thereof  ordered. 

Y.  The  respondent  has  brought  a  petition  for  a  new  trial 
upon  the  ground  that  since  the  former  trial  he  has  discovered 
testimony  to  show  that  he  was  not  guilty  by  reason  of  insanity. 
He  supports  his  petition  by  the  depositions  of  nine  witnesses, 
who  appear  to  be  reputable  persons,  many  of  them  town  officers, 
residing  in  South  Berwick,  Maine,  and  that  vicinity.  The  sub- 
stance of  all  the  depositions  is  that  the  respondent  was  odd,  pe- 
culiar, not  talkative, — that  at  times  he  would  be  suspicious,  imag- 
ining there  were  parties  ready,  as  one  witness  phrased  it,  "  to  do 
him  up,"  morose,  and  sullen,  but  was  not  vicious,  while  at  other 
times  he  would  be  talkative,  companionable,  genial  and  cheerful. 
Testimony  tends  to  show  that  at  times  he  was  somewhat  troubled 
from  having  become  a  Oongregationalist,  or  attended  the  Con- 
gregational church  when  he  was  formerly  a  Catholic.  The  testi- 
mony tends  to  show  that  he  complained  of  having  been  wrong- 
fully listed  in  South  Berwick,  but  at  the  time  he  made  the  com- 
plaints in  respect  thereto,  he  was  drunk  and  there  is  nothing  in 
the  testimony  tending  to  show  that  he  was  not  wrongfully  listed 
there.  One  witness  says  that  he  would  only  say  "  Hello  "  when 
persons  spoke  to  him.  This  is  the  substance  of  the  testimony 
which  it  is  claimed  has  been  newly  discovered.  One  witness 
says  that  he  was  satisfied  in  his  own  mind  that  the  respondent 
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was  not  right  mentally;  another  one,  that  he  thinks  the  respond- 
ent mast  have  been  insane  to  shoot  anyone,  while  two  prononnce 
him  insane  in  their  opinion.  One  says  that  he  is  not  capable  of 
judging  whether  Doherty  was  sane  or  insane  ;  one  says  that  he 
cannot  call  him  insane  and  three  of  the  witnesses  state  that  the 
thoQght  that  he  was  insane  never  occurred  to  them  at  the  time 
when  they  were  noticing  his  oddities  and  peculiarities. 

It  is  hardly  necessary  to  speak  of  the  question  whether  the 
respondent  or  his  counsel  were  in  fault  or  negligent  in  not  mak- 
ing the  discovery  of  this  testimony  before  the  trial,  for  the  rea- 
son that  the  testimony  taken  as  a  whole  does  not  convince  ua 
that  a  different  result  would  be  reached  upon  a  new  trial.  We 
have  scanned  it  very  carefully.  We  do  not  require  it  to  be  of 
such  a  character  that  it  would  convince  a  jury,  by  any  rule  of 
evidence,  that  the  respondent  was  insane.  But  it  must  be  of 
sufficient  force  taken  in  connection  with  all  the  rest  of  the  testi- 
mony in  the  case  to  generate  or  create  a  doubt  in  the  mind  of  the 
jurors  of  the  party's  guilt.  The  burden  is  not  upon  him  to  estab- 
lish his  insanity,  but  if  the  testimony  that  it  is  claimed  has  been 
newly  discovered  is  of  such  a  character  as  to  leave  a  reasonable 
doubt  of  the  respondent's  guilt  when  taken  in  connection  with 
all  the  rest  of  the  testimony,  it  would  be  sufficient  and  we  should 
grant  him  a  new  trial.  But  the  character  of  it  is  such  that  we  do 
not  take  this  view  of  it  and  are  of  opinion  that  in  case  of  an- 
other trial  the  result  would  be  the  same  as  the  last. 

The -petition  is  iherefore  dismissed. 
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Btttland  Bailboad  Company  v.  Geobgb  T.  Chaffbe  bt  al. 

May  Term,  1900. 

Present :    Tapt,  C  J.,  Bowkll,  Ttlkr,  Mumson,  Start,  Thomfbon  and 

Watson,  JJ. 

Opinion  filed  Aogusi  29,  1900. 

RaUroadi — EsUUe  of  railroad  company  in  land  taken  by  right  of  eminent 
domain — ^The  right  of  a  railroad  company  in  land  taken  by  it  in  the 
exercise  of  the  right  of  eminent  domain  is  something  more  than  a  mere 
easement.  The  railroad  company  is  seised  and  possessed  of  sach  an 
estate  in  the  land  as  is  necessary  to  it  uses. 

Betterments — Right  as  to  betterments  not  affected  by  constrvctive  notice — ^That 
land  upon  which  betterments  have  been  made  had  been  taken  by  a 
railroad  company  in  the  exercise  of  the  right  of  eminent  domain,  does 
not  affect  the  question  of  notice  to  the  one  making  the  betterments. 
The  right  to  recover  for  betterments  depends  ui>on  the  supposition  of 
the  one  making  them  that  he  purchased  the  title  in  fee,  and  his  right 
is  not  affected  by  constructive  notice. 

In  contemplation  of  the  betterment  statute  structures  on  right  of  way  of  railroad  not 
necessarily  nuisances — It  cannot  be  said  that,  in  contemplation  of  the 
betterment  statute,  buildings  and  other  structures  erected  on  a  railroad 
company's  right  of  way  are  nuisances  and  not  improvements. 

Judgment  for  betterments  on  railroad  company^  s  right  of  way — In  an  action  of 
ejectment  by  a  railroad  company  to  recover  the  seisin  and  possession  of 
lands  constituting  a  portion  of  its  right  of  way  taken  by  it  in  the  exer- 
cise of  the.  right  of  eminent  domain,  the  defendant  may  under  a  proper 
declaration  recover  judgment  against  the  company  for  betterments  upon 
such  glands,  under  the  rule  of  damages  provided  by  V.  S.  1500. 

Execution  on  judgmadfor  betterments-^Right  of  way  of  railroad  cannot  be  Uuied 
on — ^IJpon  a  judgment  for  betterments  obtained  in  an  action  of  eject- 
ment execution  can  issue  only  against  the  lands  recovered  in  such  ac- 
tion, and  land  used  by  a  railroad  company  as  its  right  of  way  cannot  be 
levied  on  to  satisfy  such  execution. 

Judgment  for  betterments  on  right  of  way  of  railroad — Judgment  creditor  must 
resort  to  equity — One  who,  under  a  proper  declaration  in  an  action  of 
ejectment,  has  recovered  judgment  against  a  railroad  company  for  bet- 
terments upon  its  right  of  way,  not  being  permitted  to  enforce  his 
judgment  in  the  ordinary  manner,  is  left  to  his  remedy  at  equity, 
which  may  appropriately  be  by  way  of  an  injunction  restraining  the 
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railroad  company  from  asing  the  lands  in  question  until  the  judgment 
for  betterments  is  paid. 
JBqmtdble  jurUdiction — Remedy  at  law  inadequaU — The  rule — When  the  law 
gives  a  person  a  full  legal  right,  without  a  full,  ample  and  complete 
remedy  at  law,  equity  has  jurisdiction  to  afford  relief. 

■ 

Action  of  ejbctmbnt.  The  plaintiff  recovered  final  judg- 
ment for  the  seisin  and  possession  of  the  demanded  premises  at 
the  October  Term,  1898,  of  the  Supreme  Court.  After  the  ren- 
dition of  that  judgment  the  defendants,  with  leave  of  court, 
filed  a  declaration  against  the  plaintiff  for  betterments,  and  the 
case  was  remanded  and  issue  joined  on  that  declaration.  Trial 
by  jury,  Rutland  County,  March  Term,  1900,  JRawdl,  J.,  presid- 
ing. It  appeared  from  the  opening  statement  of  the  defendant's 
counsel  that  the  demanded  premises  were  a  part  of  the  plaintiff's 
right  of  way  for  its  railroad,  taken  and  acquired  by  the  exercise 
of  its  right  of  eminent  domain  and  not  otherwise ;  whereupon 
the  plaintiff  objected  that,  that  being  so,  no  recovery  for  better- 
ments could  be  had.  The  court  so  ruled  pro  forma  and  directed 
a  verdict  for  the  plaintiff  accordingly,  and  rendered  judgment 
thereon.    The  defendants  excepted. 

W.  W.  SUckney  and  J.  G.  Sargent  for  the  plaintiff. 

Butler  <k  Moloney  and  «/.  C.  Baker  for  the  defendants. 

Taft,  C.  J.  The  plaintiff  in  this  case  brought  an  action  of 
ejectment  against  the  defendants  to  recover  the  seisin  and  pos- 
session of  a  strip  of  land  along  the  margin  and  a  part  of  their 
road-bed  in  the  City  of  Rutland.  The  defendants  had  erected 
buildings  upon  the  land  and  for  many  years  occupied  them  as 
store  houses  for  the  reception,  storage  and  delivery  of  freight 
sent  by  and  to  them  upon  the  plaintiff's  railroad. 

The  plaintiff  recovered  judgment  in  the  Supreme  Court, 
(see  71  Yt.  84,)  and  at  that  term  the  defendants  filed  a  declaration 
for  betterments,  and  the  cause  was  remanded  to  the  County 
Court  for  trial.  Upon  trial  in  the  court  below  it  appeared  that 
the  demanded  premises  were  a  part  of  the  plaintiff's  right  of 
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way  for  its  railroad  taken  and  acquired  in  the  exercise  of  eminent 
domain,  whereupon,  the  plaintiff  claimed  that  no  recovery  for 
betterments  could  be  had;  the  court  pro  forma  so  ruled  and 
directed  a  verdict  for  the  plaintiff,  and  rendered  judgment 
thereon,  to  which  the  defendants  excepted  and  the  cause  comes 
to  this  court  upon  said  ruling.     According  to  sec.  1600  V.  S., 
^^ After  final  judgment  fur  the  plaintiff  in  an  action  of  ejectment,  if 
the  defendant  has  purchased  the  land  recovered  in  such  action 
or  taken  a  lease  thereof,  supposing  at  the  time  the  title  to  be 
good  in  fee  or  such  lease  to  convey  the  title  and  interest  therein 
expressed,  such  defendant  shall  recover  of  the  plaintiff  the  full 
value  of  the  improvements  made  upon  the  land  by  him  or  by 
those  under  whom  he  claims  and  the  increase  in  the  value  of  the 
land  in  consequence  of  the  betterments  so  made  shall  be  held  to 
be  the  value  of  such  betterments."   By  sec.  1502  V.  8  ,  the  court 
is  empowered  to  stay  proceedings  in  the  ejectment  suit  and  the 
land  so  recovered  shall  be  held  to  i^pond  to  any  judgment  ren- 
dered for  the  defendants  in  the  action  upon  their  declaration 
for  betterments  and  by  sec.^  1506  V.  S.,  execution  on  such  judg- 
ment shall  issue  only  against  lands  so  recovered  in  the  action  of 
ejectment.     It  is  urged  by  the  plaintiff  that  their  right  of  way 
cannot  be  held  to  respond  to  a  judgment  rendered  on  a  declara- 
tion for  betterments  nor  execution  be  levied  upon  a  railroad's 
right  of  way  for  the  reason  that  neither  the  creditor  nor  the 
purchaser  at  execution  sale  has  any  franchise  to  make  use  of 
the  same,  and  that  the  right  of  way  cannot  be  used  apart  from  the 
franchise,  and  that  the  franchise  cannot  be  enjoyed  without  the 
right  of  way. 

This  is  undoubtedly  true,  so  far  as  the  levy  of  an  execution 
upon  the  land  is  concerned.  It  cannot  be  levied  upon  for  the 
reason  alleged,  and  for  the  further  reason,  that  the  statute  re- 
ferred to  prohibits  it. 

It  is  claimed  that  no  recovery  can  be  had  for  betterments 
imposed  on  a  railroad  company's  right  of  way  which  was  acquired 
by  the  exercise  of  its  power  of  eminent  domain  and  not  otherwise; 
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that  its  right  is  an  incorporeal  hereditament  in  the  nature  of  an 
easement ;  that  the  recovery  can  be  had  only  against  the  right- 
ful owner  of  the  land  and  not  one  having  an  easement  therein. 
The  right  of  the  railroad  company  is  something  more  than  a 
mere  easement :  it  is  seised  and  possessed  of  the  land  under  the 
statute,  of  such  an  estate  as  is  necessary  for  its  uses.  It  was 
settled  in  this  case,  71  Yt.  84,  that  the  plaintiff  had  such  an  estate 
in  the  land  in  question  that  ejectment  would  lie.  Its  estate  is  of 
such  a  nature  tlfat  the  statute  relating  to  betterments  is 
applicable.  If  ejectment  can  be  maintained  by  the  plaintiff  the 
defendants  may  claim  the  benefits,  if  any,  that  they  are  entitled 
to  under  the  betterment  statute. 

The  plaintiff  insists  that  the  defendants  could  not  make  im- 
provements on  a  railroad's  right  of  way  in  this  State,  supposing 
their  title  to  be  good  in  fee  for  the  reason  that  a  railroad  is  of 
such  a  permanent  character  that  whoever  purchases  land  adja- 
cent to  its  right  of  way  after  its  construction  must  take  notice 
of  the  rights  of  the  company  as  shown  by  the  filed  location,  con- 
struction, and  operation  of  its  road.  That  is,  they  are  charge- 
able with  constructive  notice*.  But  under  our  statute  better- 
ments made  upon  railroad  lands  stand  no  differently  from 
those  made  upon  the  lands  of  private  individuals.  The  ques- 
tion is  one  of  fact  whether  when  the  defendants  purchased 
the  land,  they  supposed  their  title  in  fee  was  good.  It  is 
held  in  this  State  that  constructive  notice  which  the  law  implies 
from  the  registry  of  a  deed  is  not  sufficient  to  preclude  one 
from  recovering  for  betterments,  who  in  fact  purchased  in  good 
faith  and  with  the  supposition  that  he  was  obtaining  a  perfect 
title  in  fee.  W%itnsj/  v.  Jtichardson,  31  Yt.  300.  It  was  held 
in  Kendall  v.  Tracy ^  64  Yt.  522,  that  defendants  can  not  re- 
cover for  betterments  when  they  had  actual  knowledge  of  a 
mortgage  resting  upon  the  land,  and  it  is  said  that  the  right  of  a 
party  to  betterments  depends  upon  his  hona  fide  supposition  that 
he  bought  the  land  with  title  in  fee.  Neither  can  it  be  said  as 
against  this  statute  that  buildings  and  structures  erected  upon  a 
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railroad's  right  of  way  are  naigances  and  cannot  be  regarded  in 
law  as  improvements. 

The  statute  provides  for  a  recovery  for  betterments  and  for 
a  judgment  in  favor  of  the  party  making  them  for  the  damages 
sustained  by  him.  The  rule  of  damages  is  prescribed  by  the 
statute,  viz.,  *'  the  increase  in  the  value  of  such  land  in  conse- 
quence of  betterments  so  made."  Under  its  provisions  a  judg- 
ment may  be  obtained  against  the  plaintiff  in  ejectment. 
Upon  such  judgment  an  execution  can  issue  only  against  the 
land  so  recovered  in  the  action. .  Having  recovered  a  judgment 
for  betterments,  the  defendant  in  the  action  of  ejectment  is  con- 
fronted with  this  dilemma.  He  can  have  an  execution  only 
against  the  land  recovered  in  the  action,  and  the  land  being  used 
by  the  railroad  as  its  right  of  way,  cannot  be  levied  upon  to  sat- 
isfy the  execution.  The  law  gives  to  the  party  a  judgment  for 
the  damages  which  he  has  suffered,  but  will  not  permit  him  to 
enforce  the  judgment  in  the  ordinary  way  by  execution. 

When  the  law  gives  a  person  a  legal  right,  without  a  full^ 
ample,  and  complete  remedy  at  law,  equity  has  jurisdiction  to 
afford  the  party  relief,  and  it  may'do  so  in  this  case  if  the  party 
is  so  advised. 

It  is  analagous  in  principle  to  the  ruling  of  the  court  in  cases 
when  a  land-owner  permits  a  railroad  company  to  enter  upon  his 
land  and  construct  its  road,  or  stands  by  and  sees  the  company  do 
it,  and  makes  no  objection  thereto,  and  no  damages  are  paid  him 
for  such  taking  of  his  land ;  while  the  land-owner  cannot  maintain 
trespass  nor  ejectment  because  the  land  was  entered  upon  by  his 
license,  nor  assumpsit,  perhaps,  after  two  years  have  elapsed,  or  the 
corporation  is  insolvent,  equity  grants  the  party  relief  by  per- 
petually enjoining  the  road  from  occupying  the  land  until  the 
damages  are  paid.  In  analogy  with  this  principle,  in  this  case 
the  plaintiff  can  be  perpetually  enjoined  from  using  the  premises 
until  it  pays  the  defendants  the  judgment,  if  any  is  obtained,  for 
their  betterments.  There  is  nothing  inconsistent  in  this.  The 
land  which  is  the  subject  of  controversy  cannot  be  taken,  and 
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used  by  any  other  party  than  the  plaintiff,  and  the  defendants 
who  are  damaged  by  reason  of  their  betterments  can  obtain  relief 
in  the  manner  indicated.     A  majority  of  the  court  direct, 

Ths  pro  f(ytma  judgment  is  reversed  and  cause  remanded. 


A..  8.  Mabtin,  Lbonabd  Flint  and  Emilt  Emort  v.  I.  B.  Palmbr. 

May  Term,  1900. 
Present :   Taft,  C.  J.,  Rowsll,  Tylkb,  Stabt,  TnoifPSGN  and  Watson,  J  J. 

Opinion  filed  August  30,  1900. 

BiU  in  equity — Signature  by  orator*  8  solicitor  mfficient — A  signature  by  the 
orator's  solicitor  is  a  sufficient  signature  to  a  bill  to  foreclose  a 
mortgage. 

Decree  diimisnng  bUl  of  foreclosure — Appeal  vnthoiU  permiesion  of  court —  V.  S. 
981 — Although  no  appeal  can  be  taken  from  a  decree  for  the  foreclos- 
ure of  a  mortgage  without  permission  of  the  court,  an  appeal  from  a 
decree  dismissing  a  bill  of  foreclosure  may  be  taken  without  such 
permission* 

Chanoebt.  Heard  on  bill  and  motion  to  dismiss,  Orange 
County,  December  Term,  1899,  Mtmson^  Chancellor.  Decree 
rendered  dismissing  the  bill.  The  orator  appealed.  The  appeal 
was  filed  as  of  course. 

John  W.  Gordon  for  the  orators. 
H.  M.  Harvey  for  the  defendant. 

Watson,  J.  The  bill  of  complaint  was  brought  to  foreclose 
a  mortgage,  and  it  was  signed  by  the  orators'  solicitor,  but  not  by 
the  orators.  The  defendant  moved  to  dismiss  the  bill  for  that 
there  was  no  signature  of  the  orators  thereto.  The  motion  was 
granted,  and  the  cause  is  here  upon  appeal  therefrom. 

The  bill  is  usually  drawn  by  the  orators'  solicitor,  and  he  is 
responsible  for  its  contents.      If  it  contains  matter  criminal,  im- 
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pertinent,  or  scandalous,  sach  matter  may  be  expunged,  and  the 
solicitor  ordered  to  pay  costs ;  and,  from  an  early  time,  the  gen- 
eral rule  of  practice  has  been  imperative  that  the  signature  of 
counsel  must  be  subscribed  thereto. 

It  was  declared  by  Lord  Eldon  that  such  signature  of  counsel 
is  to  be  regarded  as  a  security  that,  judging  from  written  instruc- 
tions laid  before  him  of  the  case  of  the  defendant  as  well  as  of 
the  plaintiff,  there  appeared  to  him,  at  the  time  of  framing  the 
bill,  good  ground  of  suit.  Mit.  &  Ty.  Eq.  PI.  &  Pr.  145 ;  1  Dan. 
Oh.  PI.  &  Pr.  357.  And  so  it  is  regarded  under  the  chancery 
practice  in  this  State  (Chancery  Bule  8),  and  in  the  Federal 
Courts.    Equity  Rule  24. 

A  party  may  sue  in  person  and  so  be  his  own  solicitor,  in 
which  event  only,  the  practice  requires  that  his  signature  be  sub- 
scribed to  the  bill.    1  Hoff.  Ch.  Pr.  97. 

The  decree  was  not  for  the  foreclosure  of  a  mortgage,  and, 
therefore,  the  orators  could  take  an  appeal  without  permission  of 
the  court  therefor.    V.  8.  931. 

Decree  reversed^  and  cause  remanded  with  mandate  that  the 
motion  to  dismiss  he  overruled^  and  hiU  adjvdged  sufficient. 


Statk  v.  F.  B.  Bbown,  Apt. 

May  Term,  1900. 

Present :   Bowbll,  Tyler,  Munson,  Start,  Thompson  and  Watson,  J  J. 

Opinion  filed  August  30,  1900. 

F.  8, 4^tl — Oomplaini  for  keeping  dog  not  licensed  according  to  law — Com- 
plaint ineufficierU  on  demurrer — A  complaint,  the  substance  of  which  was 
thai  the  respondent,  on  April  1  of  a  given  year,  kept  a  dog  more  than 
eight  weeks  old,  not  licensed  according  to  law,  was  insufficient  on 
demurrer. 
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Same^V.  S.  4Sgf^A  complaint  which,  as  amended,  set  oat  that  the 
respondent,  on  June  1  of  a  given  year,  kept  a  dog  more  than  eight 
weeks  old,  not  licensed  according  to  law,  was  insufficient  on  demurrer. 
The  dog  might  have  been  brought  from  without  the  State  within  ten 
days  of  June  1,  or  it  might  have  become  eight  weeks  old  within  that 
period,  and  in  either  case  it  would  have  been  lawfully  unlicensed  on 
June  1. 

V.  S,  4S26 — Complaint  should  state  facts  constUuHng  the  offense  charged -^ A. 
complaint  should  contain  a  statement  of  the  facts  and  circumstances 
necessary  to  constitute  the  offense  sought  to  be  charged. 

Grand  juror's  complaint  not  amendable  in  substance  in  appellate  court — A  grand 
Juror's  complaint  is  not,  in  the  appellate  court,  amendable  by  the 
state's  attorney  in  matter  of  substance. 

Appeal  from  the  judgment  of  a  justice  on  a  town  grand 
juror's  complaint  against  the  respondent  for  keeping  a  dog  not 
licensed  according  to  law.  Heard  on  demurrer,  Lamoille  County, 
December  Term,  1899,  Toft,  C.  J.,  presiding.  Pending  the 
demnrrer,  the  court,  against  the  objection  of  the  respondent,  per- 
mitted the  state's  attorney  to  amend  the  complaint.  Demnrrer 
overruled  and  amended  complaint  adjudged  sufficient.  The 
respondent  excepted,  and  the  cause  was  passed  to  the  Supreme 
Court  before  final  judgment. 

The  original  complaint  charged,  in  substance,  that  the 
respondent  at  BeMdere  in  Lamoille  County,  on  the  first  day  of 
April,  1899,  kept  a  dog,  more  than  eight  weeks  old,  not  then  and 
there  registered,  numbered,  described  and  licensed  according  to 
law.  By  the  amendment  referred  to,  the  date  of  the  alleged 
unlawful  keeping  was  changed  from  April  1,  1899,  to  June  1, 
1899. 

The  amendment  of  V.S.  4821  by  No.  97,  Acts  of  1900,  may 
be  noted. 

Z.  J.  Thompsofij  State's  Attorney,  for  the  State. 
B.  A.  Sunt  for  the  respondent. 

Watson,  J.  The  owner  or  keeper  of  a  dog  more  than 
eight  weeks  old  shall  annually  cause  it  to  be  registered,  numbered, 
described,  and  licensed  on  or  before  the  first  day  of  April,  for 
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one  year  from  that  date,  and  pay  for  such  license  one  dollar  for 
each  male  or  spayed  female  and  fonr  dollars  for  each  female 
dog ;  and  when  not  thus  paid,  the  owner  or  keeper  may  procure 
a  license  on  or  before  the  fifteenth  day  of  May,  by  paying  two 
dollars  for  each  male  or  spayed  female  and  four  dollars  for  each 
female  dog.  V.  8.  4821.  And  if,  after  the  fifteenth  day  of 
May,  a  person  becomes  the  owner  or  keeper  of  a  lawfully  un- 
licensed dog,  he  may  have  such  dog  licensed  within  t^n  days 
after  he  becomes  the  owner  or  keeper.     V.  S.  4822. 

The  law  contemplates  that  a  license  tax  shall  be  paid  on 
every  dog  more  than  eight  weeks  old  which  may  be  lawfully 
owned  or  kept,  and  the  provisions  of  the  latter  section  are  ap- 
plicable to  dogs  brought  from  without  the  State  subsequent  to 
the  time  when  they  could  be  licensed  under  the  provisions  of  the 
former  section,  and  to  such  as  become  more  than  eight  weeks 
old  after  that  time.  In  either  case  the  owner  or  keeper  has  ten 
days  in  which  to  pay  the  tax,  and  within  that  time  he  is  not 
keeping  a  dog  contrary  to  the  provisions  of  law  referred  to  in 
V.  S.  4826,  upon  which  the  complaint  is  based. 

If  the  dog  named  in  the  complaint  was  lawfully  unlicensed 
because  brought  from  without  the  State  within  ten  days  prior  to 
the  first  day  of  April,  1899,  or  because  it  was  not  more  than 
eight  weeks  old  until  within  that  time,  the  respondent  had  all  of 
that  day  in  which  to  have  it  licensed,  and  he  would  not  be  guilty 
of  keeping  the  dog  contrary  to  law  during  the  time. 

The  complaint  does  not  contain  a  statement  of  the  facts  and 
circumstances  necessary  to  constitute  the  offense  sought  to  be 
charged,  on  the  day  therein  named,  and  it  was  therefore  insuffi- 
cient before  the  amendment.  1  Bish.  Cr.  Pro.  sec.  325.  Nor 
is  it  sufficient  as  amended.  Ten  days  may  not  have  elapsed  after 
the  dog  was  first  brought  into  the  State,  or  after  it  was  eight 
weeks  old,  and  before  the  first  day  of  June,  1899,  without  which 
the  respondent  would  not  be  guilty  of  then  keeping  the  dog  con- 
trary to  law. 
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The  complaint,  being  defective  in  substance,  is  not  amenda- 
able.    Stats  v.  WheeUr,  64  Vt.  569. 

Judgment  reuersed^  demmrrer  sustainedy  comjplaint  a^udged 
vMuffici&ni  and  quashed. 


In  Bb  Babbb  Watbb  Company. 
January  Term,  1900. 
Present :  Rowhll,  Ttler,  Stabt,  Thompson  and  Watbon,  JJ. 

Opinion  filed  August  30,  1900. 

Eiminent  domain — Taking  waters — Damages  to  owners  of  water  powers — ^The 
taking  by  a  water  company  of  water  from  one  of  two  converging 
streams,  without  the  abandonment  of  a  preyionsly  acquired  right  to 
take  water  from  the.  other,  injures  the  owners  of  water  i>owers  below 
the  point  of  confluence  to  the  full  extent  of  the  additional  right  to  take. 

Same — Rdum  of  water  in  form  of  sewage — ^The  fact  that  waters  diverted 
from  a  stream  by  a  water  company  are,  in  the  form  of  sewage,  returned 
by  the  dty  to  which  they  are  furnished,  to  the  stream  from  which  they 
are  taken  above  water  x>owers  affected  by  their  diversion,  cannot  be 
taken  into  consideration  in  determining  the  damages  to  the  owners  of 
such  i>owers  by  the  diversion,  the  disi>osition  of  the  sewage  being 
wholly  within  the  control  of  the  city. 

Pbtition  brought  by  the  Barre  Water  Company  to  take 
waters  in  the  exercise  of  the  right  of  eminent  domain.  Heard 
on  the  report  and  supplemental  report  of  commissioners,  motions 
to  set  aside  and  re-commit  the  same  and  exceptions  thereto, 
Washington  County,  March  Term,  1898,  Muneon,  J.,  presiding. 
Motion  to  set  aside  and  re-commit  and  exceptions  to  reports  over- 
ruled.  Beports  accepted,  and  judgment  on  reports  for  nominal 
damages  to  certain  petitionees  who  excepted. 

W.  E.  Barney  for  the  petitioner. 

W.  A.  JSoyoe  and  Frank  J.  Martin  for  the  petitionees. 
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Watson,  J.  Prior  to  the  bringing  of  the  petition  in  this 
case,  the  petitioner,  the  Barre  Water  Company,  had  the  right  to 
take  water  from  Jail  Branch,  to  the  capacity  of  a  16-inch  pipe, 
for  the  purpose  of  furnishing  the  Village  (now  City)  of  Barre 
and  the  inhabitants  thereof,  with  water  for  the  extinguishment 
of  fires,  and  for  sanitary,  domestic,  and  other  purposes.  In  1888 
it  constructed  a  suitable  dam  or  reservoir  on  that  stream  and  laid 
a  16-inch  main  pipe  therefrom  to  the  then  Village  (now  City)  of 
Barre,  and  laid  and  constructed  mains  and  service  pipes  in  and 
about  the  village,  sufficient  to  supply  it  and  the  inhabitants  with 
water  for  the  purposes  above  named,  and  has  since,  from  time  to 
time,  extended  the  pipes  as  the  public  good  and  the  convenience 
and  necessity  of  individuals  have  required.  Since  that  time  the 
number  of  inhabitants  of  Barre  has  greatly  increased,  also  the 
number  of  persons  taking  water  from  such  supply,  and  the  de- 
mand for  public  purposes.  Since  the  reservoir  was  constructed, 
six  mills  with  dams  have  been  built  above  it  on  Jail  Branch,  and  all 
the  refuse  and  sewerage  therefrom  passes  into  the  stream.  About 
a  mile  or  a  mile  and  a  half  above  the  reservoir  is  the  Village  of 
East  Barre  with  a  population  of  several  hundred  inhabitants, 
nearly  the  entire  growth  of  which  has  taken  place  since  the  con- 
struction of  this  water  system,  and  the  drainage  therefrom  is 
necessarily  into  the  same  stream.  The  commissioners  find  that, 
for  these  reasons,  the  waters  of  the  stream  have  become  and  are 
unsuitable  for  domestic  purposes,  and  that  a  new  supply  ought 
to  be  furnished  by  the  petitioner. 

It  is  proposed  by  the  petitioner  to  take,  under  these  pro- 
ceedings, by  an  independent  pipe,  the  waters  of  Scott  Brook, 
and  of  Peck  Pond  Brook,  both  being  tributaries  of  Steven's 
branch  of  Winooski  river,  and  to  construct  a  large  reservoir  at 
some  point  below  Peck  Pond,  and  a  small  one  on  Scott  Brook 
from  which  to  carry  the  water  to  the  large  reservoir,  and  lay  a  12- 
inch  pipe  from  there  to  the  City  of  Barre  to  connect  with  the 
present  mains. 
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Steven's  BraDch  and  Jail  Branch  converge  at  the  upper  end 
of  the  city  and  form  one  stream.  The  commifisioners  find  that 
the  waters  proposed  to  be  taken  are  suitable  for  domestic  uses^ 
and  the  reservoir  so  located  as  to  afford  proper  and  reasonable 
supply  and  facilities,  both  for  domestic  and  fire  purposes,  for  the 
present  and  the  probable  future  needs  of  the  city  ;  that  at  times 
of  low  water,  and  of  anchor  ice  in  the  stream,  the  supply  from 
Jail  Branch  for  fire  purposes  is  liable  to  fail  or  become  insufii- 
cient  for  the  proper  protection  of  the  city ;  and  they  recommend 
that  the  petitioner  be  permitted  to  take  the  waters  of  Scott 
Brook  and  of  .Peck  Pond  Brook,  as  proposed  in  the  petition, 
and  convey  the  same  through  its  reservoir  to  the  Oity  of  Barre 
for  the  purposes  named  in  its  charter. 

Prior  to  the  hearing  before  the  commissioners,  the  petitioner 
purchased  and  secured  deeds  of  conveyance  of  the  riparian  rights 
of  some  of  the  land-owners,  and  the  several  sums  awarded  to  the 
mill-owners  above  the  confluence  of  Jail  Branch  and  Steven's 
Branch,  have  been  accepted  and  paid.  The  case  therefore,  stands 
in  this  court,  upon  exceptions  by  the  owners  of  mills  and  water 
powers  below  the  confluence. 

The  commissioners  state  that  the-  new  supply  sought  to  be 
had  is  to  be  used  as  a  substitute  for  the  waters  of  Jail  Branch, 
by  reason  whereof  the  owners  of  mills  and  water  power  below  the 
confluence  of  the  two  branches,  will  not  be  materially  affected, 
and  therefore  find  for  them  to  recover  nominal  damages  only, 
with  an  alternative  finding,  in  case  the  court  should  be  of  the 
opinion  that  damages  should  be  awarded  them  upon  the  basis  of 
an  appropriation  and  actual  taking  and  diversion  of  all  the  waters 
of  Scott  Brook  and  of  Peck  Pond  Brook,  irrespective  of  the  fact 
that  such  taking  would  relieve  Jai]  Branch  to  the  extent  of  the 
quantity  so  taken.  If,  in  fact,  the  right  to  take  water  from  Jail 
Branch  were  to  be  permanently  abandoned  by  the  petitioner,  a 
different  question  would  be  presented,  and  one  upon  which  we 
now  express  no  opinion.  But  the  petitioner  still  retains  the 
right  to  take  water  therefrom  through  the  16-inch  pipe,  and  it  is 
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not  its  purpose  to  abandon  that  privilege.  Hence,  the  mill  and 
power  owners  are  injured  to  the  full  extent  of  the  maximum 
capacity  of  the  proposed  12-inch  pipe, — the  quantity  of  water 
that  may  be  diverted, — and  they  should  be  awarded  damages  ac- 
cordingly. Leonard  v.  Rutland^  66  Vt.  105 ;  Bailey  v.  Woburuy 
126  Mass.  416 ;  Howe  v.  Inhabitants  of  WeymotUhj  148  Mass. 
605 ;  Bdmor  v.  Water  Co.,  92  Me.  364. 

Nor  is  the  fact  that  a  portion  or  all  of  the  sewerage  from  the 
city  is  discharged  into  the  stream  above  the  property  of  the 
mill-owners,  an  element  to  be  taken  into  consideration  in  deter- 
mining the  amount  of  damage  suffered  by  them.  The  right 
acquired  is  exercised  by  the  diversion  of  the  water  for  the  pur- 
poses named  in  the  charter,  and  after  the  water  is  used  for  such 
purposes  and  converted  into  sewerage,  the  disposition  thereof  is 
wholly  with  the  city.  The  sewerage  is  within  the  control  of  the 
city,  and  may  be  changed  by  it  at  any  time,  as  the  public  good 
and  necessities  may  require  ;  and  the  mill-owners  would  have  no 
voice,  other  than  that  incident  to  the  right  of  citizenship  ita 
common  with  the  other  inhabitants,  regarding  the  system,  its  loca- 
tion, or  the  place  of  its  outflow.  Fiek  v.  Hartford,  69  Conn. 
375. 

A%  the  commissioners  failed  to  assess  dam^es  upon  a 
proper  basis,  the  case  should  he  remanded  that  the  report  may  he 
re-committed  upon  that  question. 


Vt.]  ALLBT80N  V.   POWERS.  417 

William  Allbtson  v,  Elhsb  D.  Powbbs. 

May  Term,  1900. 
Preeent :  Tajt,  C.  J.,  Bowell,  Tylbb,  Start,  Thompson  and  Watson,  JJ. 

Opinion  filed  September  19,  1900. 

Jbeto  showing  no  cause  of  action — ^That  the  grantee  of  real  estate  who  assumed 
a  mortgage  aix>n  it  does  not  pay  the  interest,  and  the  mortgage  is  fore- 
closed, are  not  facts  which  show  the  breach  of  a  representation  by  the 
grantor  that  the  mortgage  could  lie  if  the  grantee  paid  the  interest. 

Acts  showing  breach  of  contract  only — ^The  failure  of  a  grantor  of  mortgaged 
real  estate  to  fulfil  an  agreement  to  pay  the  interest  on  the  mortgage 
accrued  at  the  time  of  the  conveyance,  is  a  breach  of  contract  only,  for 
which  no.  recovery  can  be  had  in  an  action  of  tort. 

Case  fob  deceit.  Plea,  the  general  issue.  Trial  by  jury, 
Windham  County,  September  Term,  1899,  Munsan^  J.,  presid- 
ing. Verdict  and  judgment  for  the  plaintiff.  The  defendant 
excepted. 

Waterman  dk  Martin  for  the  plaintiff. 
Clarke  C.  Fitta  for  the  defendant. 

Stabt,  J.  The  plaintiff,  in  exchanging  farms  with  the  de- 
fendant, relied  upon  a  representation  that  a  mortgage  resting 
upon  the  defendant's  farm,  which  was  assumed  by  the  plaintiff, 
could  lie  for  ten  years,  if  the  plaintiff  kept  the  intercBt  paid  ; 
the  plaintiff  did  not  pay  the  interest,  and  the  mortgage  was  f  ore- 
cloeed.  Without  deciding  whether  an  action  will  lie  for  a 
breach  of  such  a  representation,  we  hold  that  it  does  not  appear 
that  the  foreclosure,  by  which  the  plaintiff  was  deprived  of  the 
property,  was  due  to  a  breach  of  the  representation,  and  that  a 
verdict  should  have  been  ordered  for  the  defendant. 

The  payment  of  the  interest  by  the  plaintiff  was  a  condition 
precedent ;  without  such  payment,  the  mortgage  was  not  to  lie. 
The  plaintiff  was  under  a  duty  to  pay  the  interest  before  th^  re- 
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presentation  conld  be  of  any  avail  to  him.  He  conld  not  omit  to  do 
this  and  then  be  heard  to  say  that  he  relied  npon  the  representa- 
tion and  lost  his  farm  in  consequence  of  snch  reliance.  He 
omitted  to  do  the  act  which  was  first  to  be  done,  and  the  very 
act  which  would  make  it  possible  for  him  to  remain  npon  the 
farm,  if  the  representation  had  been  true.  Until  the  plaintiff 
paid  the  interest,  the  defendant  was  under  no  duty  to  make  good 
his  representation ;  and  its  falsity  was  a  matter  of  conjecture  and 
wholly  immaterial. 

In  Ba/rry  v.  Wixaon^  decided  by  the  Supreme  Court  of 
Rhode  Island,  and  reported  in  the  46th  Atlantic  Beporter,  4S, 
the  representation  was,  that  the  defendant  had  an  agreement 
with  the  mortgagee  by  which  the  mortgage  could  run  ninety- 
nine  years,  if  desired,  or  so  long  as  the  interest  on  it  was  paid. 
The  plaintiff  did  not  tender  the  interest  on  the  mortgage  when 
it  became  due,  and  the  court  held  that  it  did  not  appear  that  the 
mortgage  sale  by  which  the  plaintiff  was  deprived  of  the  proper- 
ty was  due  to  a  breach  of  the  representation,  and  directed  judg- 
ment for  the  defendant. 

The  failure  of  the  defendant  to  pay  the  interest  due  upon 
the  mortgage  debt  at  the  time  of  the  exchange  of  farms  was  only 
a  breach  of  contract ;  and  for  such  breach,  no  recovery  could  be 
had  in  this  form  of  action.  People  v.  Healyy  128  111.  9 ;  Dcwe 
V.  Jforrw,  149  Mass.  188. 

The  view  we  have  thus  taken  of  the  plaintiff's  claimed  right 
of  action  renders  it  unnecessary  to  consider  the  other  exceptions 
reserved  in  the  court  below. 

Judgment  revereed  wad  cauee  remanded. 
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Chables  G.   Fairbanks  bt  al.  v.  Town  of  Bookinoham  and 

Hbnrt  C.  Lanb. 

May  Term,  1900. 

Present :    Rowbll,  Tylbb,  Munson,  Stabt,  Thompson  and  Watbov,  JJ. 

Opinion  filed  September  19,  1900. 

DiiqiuUificaiion  of  justice — V,  S.  901 — DuHea  of  justice  under  F.  S.  SS60  amd 
3S61  judicicilr—'A.  justice  of  the  peace,  acting  under  V.  S.  3360  and  3361 
relating  to  the  appraisal  of  damages  from  the  grading  of  a  highway,  is 
required  to  perform  judicial  functions,  and  a  justice  who  is  a  taxxtayer 
of  the  town  concerned,  is  by  V .  S.  901  disqualified  from  so  acting,  on  the 
ground  of  interest. 

Petition  for  mandamus  brought  to  the  Supreme  Court 
for  Windham  County  at  its  May  Term,  1900.  Heard  at  that 
term  on  petition  and  answers  thereto. 

Z.  W.  Bead  and  (7.  JET.  Bobb  for  the  petitioner. 

O.  H,  WUUams  and  Belles  dk  BoUee  for  the  petitionees. 

Start,  J.  The  petitioners  for  the  purpose  of  appealing  from 
the  assessment  of  land  damages  made  bj  the  selectmen  of  the 
Town  of  Rockingham,  preferred  their  petition  to  the  defendant, 
Henry  C.  Lane,  as  a  justice  of  the  peace,  praying  for  the  ap- 
pointment of  commissioners  to  re-hear  and  appraise  the  damages 
sustained  by  them  by  reason  of  the  grading  and  cutting  down  of 
a  highway  adjacent  to  their  premises.  The  justice  issued  a  cita- 
tion commanding  the  selectmen  of  the  said  town  to  appear  be- 
fore him  aad  show  cause  why  the  prayer  of  the  petition  should 
not  be  granted.  The  selectmen  appeared  and  moved  to  dismiss 
the  petition  for  the  reason  that  the  justice  was  a  tax-payer  in  the 
Town  of  Rockingham,  and  thereupon  the  justice  dismissed  the 
petition.  The  petitioners  pray  that  a  writ  of  mandamus  may 
issue,  commanding  the  justice  to  proceed  and  appoint  commis- 
sioners to  re-appraise  their  damages  agreeably  to  the  provisions 
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of  the  statate,  and  take  snch  further  action  as  the  law  proyides 
in  snch  cases. 

The  petitioners  concede  that  the  justice  was,  at  the  time 
he  issued  the  citation,  and  at  the  time  of  the  hearing  before  him, 
a  tax-payer  in  the  defendant  town.  In  cases  of  this  kind,  if  the 
land-owner  is  dissatisfied  with  the  amount  of  damages  awarded, 
or  the  ref  usBrl  to  award  damages,  he  may  petition  a  justice  of  the 
count j,residing  in  an  adjoining  town,f or  the  appointment  of  com- 
missioners to  appraise  his  damages ;  and  the  land-owner  and  the 
town  are  entitled  to  the  same  rights,  and  are  subject  to  the  same 
liabilities,  that  are  provided  by  statute  in  proceedings  before  a 
justice  to  assess  the  damages  caused  by  laying  out  a  highway. 
Y.  S.,  sees.  3360,  3361.  In  proceedings  before  a  justice  for  the 
assessment  of  damages  when  land  is  taken  for  a  highway,  the 
justice  is  required  to  issue  a  citation  stating  the  time  and  place 
of  hearing,  which,  with  the  petition,  must  be  served  on  one  or 
more  of  the  selectmen  at  least  six  days  before  the  hearing.  And 
if  the  parties  do  not  agree  upon  any  other  mode  of  appointing 
commissioners,  the  justice  is  required  to  make  a  list  of  eighteen 
disinterested  freeholders  of  the  town  in  which  he  resides,  and, 
from  this  list,  the  commissioners  are  selected.  Y.  S.,  sees.  3308, 
3309.  The  justice  is  also  required  to  annex  a  commission  to 
the  petition  and  citation  and  issue  the  same  to  such  commission- 
ers, directing  them  to  impartially  appraise  the  damages  and  make 
return  of  their  doings  on  oath  to  him  by  a  day  fixed  in  the  com- 
mission, if  the  damages  awarded  to  any  petitioner  do  not 
exceed  forty  dollars  ;  and,  on  the  return  of  the  commissioners' 
doings  to  him,  he  is  required  to  establish  the  appraisal,  unless 
cause  is  shown  to  the  contrary,  and  fix  the  time  within  which  it 
shall  be  paid.  Y.  S.,  sees.  3310,  3312.  Also,  the  justice  is  re- 
quired to  allow,  or  disallow,  costs.  If  the  appraisal  of  the  com- 
missioners is  more  than  was  offered  by  the  selectmen,  he  may 
render  judgment  for  the  petitioner  to  recover  his  costs;  if  less, 
he  may  render  judgment  for  the  town  to  recover  its  costs  ;  and 
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he  may  issue  execation  to  carry  into  effect  any  judgment  ren- 
dered by  him  upon  the  report.    Y.  S.  sec.  3313. 

The  justice,  in  compliance  with  these  requirements  of  the 
statute,  was  called  upon  to  exercise  judgment  and  discretion. 
He  was  required  to  name  eighteen  disinterested  freeholders  re- 
siding in  a  particular  town,  and  thereby  to  pass  upon  the  quali- 
fication of  each  person  whose  name  he  placed  upon  the  list,  and 
to  issue  to  the  persons  chosen  as  commissioners  a  commission  di- 
recting them  as  to  their  duties  and  procedure ;  and,  if  the  re- 
port was  returned  to  him,  it  was  his  duty  to  tax  and  award  costs, 
establish  the  appraisal,  unless  cause  was  shown  to  the  contrary, 
and  render  a  judgment,  upon  which  it  was  his  duty  to  issue  ex- 
ecution. The  performance  of  these  duties  required  him  to  act  in 
a  judicial  capacity,  and,  under  Y.  S.,  sec.  901,  he  was  prohibited 
from  acting  in  such  capacity,  if  he  was  interested  in  the  subject- 
matter  of  the  petition.  That  he  was  interested  clearly  appears. 
He,  with  others,  was  under  a  legal  duty  to  pay  the  damages  and 
costs  that  should  be  awarded  by  his  judgment.  Being  thus  in- 
terested, he  could  not  proceed  to  appoint  commissioners  and  is- 
sue to  them  a  commission.  In  order  to  do  this,  ho  must  be 
qualified  to  do  all  that  is  required  of  a  justice  in  such  proceed- 
ings. 

Petition  dismissed  with  casts. 
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William  Samson  v.  Jaspbb  A.  Sousb,  Julius  C.  HuroHiirs, 

Pbtitionbb. 

May  Term,  1900. 
Present :    Rowell,  Ttlbb,  Muksom,  Thompson  and  Watbon,  JJ. 

Opinion  filed  August  30,  1900. 

TramacUon  contiUuting  a  pledge — If  promissory  notes  are,  without  endorse- 
ment, delivered  by  the  payee  to  a  creditor  as  collateral  security,  the 
general  title  to  the  notes  remains  in  the  payee,  and  the  transaction  con- 
stitutes a  pledge,  the  holder  having  only  the  special  property  and  rights 
of  a  pledgee. 

Possesiian  essential  to  validUy  of  pledge— It  is  essential  to  the  validity  of  a 
pledge  of  personal  property  that  possession  be  delivered  to  the  pledgee, 
and  he  has  a  lien  upon  the  property  only  so  long  as  he  retains  posses- 
sion, eith^  actual,  or,  in  certain  circumstances,  constructive. 

Ddivery  Ixick  of  pledge  for  special  purpose  does  not  interruptpossession  of  pledgee — 
If  promissory  notes,  delivered  without  endorsement  by  the  payee  to  a 
creditor  as  collateral  security,  are  delivered  back  to  the  payee  for  con- 
venience of  collection,  the  payee  agreeing  to  keep  the  security  good  at 
all  times  by  keeping  the  same  notes  or  by  replacing  them  as  collected 
by  others  of  the  same  amount,  such  delivery  back  is  for  a  special  pur- 
pose, and  does  not  in  law  interrupt  the  possession  of  the  pledgee,  so 
long  as  the  notes  so  delivered  back  remain  uncollected. 

Pledged  notes  delivered  back  to  pledgor  for  coUeetion — When  special  property  of 
pledgee  does  not  attach  to  money  collected — ^If  a  pledgor  of  notes  as  collateral 
security  takes  them  back  from  the  pledgee  for  convenience  of  collection 
under  an  agreement  that  he  will  on  demand  return  the  same  notes  to 
the  pledgee  or  replace  them  with  others  of  the  same  amount,  the  special 
property  of  the  pledgee  does  not  attach  to  money  received  by  the  pledgor 
in  payment  of  the  notes. 

Pledged  notes  delivered  back  to  pledgor  for  eoUectionr- Agreement  for  substihUion— 
When  pledge  fails — Agreement  for  a  pledge  does  n/ot  eonstilute  a  pledge — ^If 
pledged  notes  are  delivered  back  to  the  pledgor  for  convenience  of  col- 
lection under  an  agreement  to  return  them  to  the  pledgee  on  demand  or 
to  replace  them  with  other  notes,  and  other  notes  are  not  in  fact  sub- 
stituted for  the  pledged  notes  when  collected,  and  no  particular  notes 
were  by  the  agreement  specified  to  be  used  in  such  substitution,  the 
pledge  fails.    An  agreement  for  a  pledge  does  not  constitute  a  pledge. 
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Mingling  of  pledged  notes  with  other  assets — Not  practicable  to  render  themindis' 
HnguisJuMe — Notea  being  distinguishable  by  dates,  times  of  payment, 
laoe  yaloe,  and  names  of  signers,  it  is  not  seen  how  pledged  notes  de- 
livered back  to  the  pledgor  for  collection  oould  before  collection  be  so 
mingled  with  other  assets  of  the  pledgor  as  to  make  them  indistinguish- 
able, and  to  make  applicable  the  principle  that  if  an  agent  or  trustee 
mingles  trust  funds  with  his  own  so  that  the  trust  property  cannot  be 
distinguished,  the  whole  will  be  treated  as  such. 

Cbn/Vwion  of  personal  property — Doctrine  as  to  intermixture  carried  no  further 
than  necessity  requires—The  doctrine,  applicable  to  the  commingling  by 
an  agent  or  a  trustee  of  property  held  in  a  trust  capacity  with  funds  of 
his  own,  is  carried  no  further  than  necessity  requires,  and  is  not  appli- 
cable to  a  mingling  of  pledged  notes  with  other  assets,  in  the  absence 
of  evidence  tending  to  show  that  the  pledged  notes  were  thereby  rend- 
ered indistinguishable. 

l%e  oase-^ApplicaHon  of  foregoing  principles— The  petitioner  received  from  a 
debtor  firm  certain  endorsed  notes  as  collateral  security,  and  afterwards 
entrusted  them  to  such  firm  for  convenience  of  collection  under  an 
agreement  that  they,  or  others  of  the  same  amount,  should  be  kept  by 
said  firm  as  such  security,  and  should  be  delivered  to  the  petitioner  on 
demand.  The  notes  so  entrusted  to  the  firm  were  for  a  time  kept  by 
themselves  in  an  envelope,  but  were  afterwards  mingled  with  other 
notes,  and  were  collected  as  they  became  due,  and  the  money  received 
from  their  collection  was  used  by  the  firm  in  its  business.  None  of 
them,  nor  others  in  lieu  thereof,  were  ever  turned  over  to  the  petitioner 
after  they  were  so  entrusted  to  the  firm,  though  at  one  time  the  peti- 
tioner demanded  the  collateral  called  for  by  the  agreement  referred  to. 
The  assets  of  the  firm,  including  notes  to  an  amount  more  than  the 
indebtedness  of  the  petitioner,  having  gone  into  the  hands  of  a  receiver, 
it  was  held  that  the  petitioner  had  no  priority  over  the  general  unse- 
cured creditors  of  the  partnership. 

Chanoebt.  William  Samson,  a  member  of  the  firm  of  William 
Samson  &  Co.,  brought  a  bill  against  Jasper  Ron8e,hiB  co-partner, 
returnable  to  the  Court  of  Chancery  for  Franklin  County  at  the 
September  Term,  1897,  praying,  among  other  things,  for  the  ap- 
pointment of  a  receiver  of  the  assets  of  said  firm  and  such  re- 
ceiver was  accordingly  appointed.  Thereafter  Jalins  C.  Hntch- 
ins,  a  creditor  of  said  firm,  filed  a  petition  in  said  cause  and  the 
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matter  of  sach  petition  was  heard  thereon,  and  on  the  report  of 
a  special  master,  at  the  March  Term,  1899,  Startj  Chancellor. 

The  matter  of  the  petition,  and  the  decree  of  the  Coart  of 
Chancery  upon  said  hearing  appear  from  the  opinion.  The  peti- 
tioner appealed. 

Farrington  <&  Post  for  the  petitioner. 

Btiatsdi  <&  Looldin  and  Wilson  <&  Hall  for  the  receiver. 

Watsok,  J.  Prior  to  October  14, 1889,  Jnlius  0.  Hutching, 
the  petitioner,  held  an  unsecured  note  against  William  Samson 
&  Company  for  four  or  five  hundred  dollars,  and  on  that  day 
loaned  the  company  a  sum  of  money,  which,  with  the  note, 
amounted  to  $1500,  and  took  the  company's  note  therefor,  and 
at  the  same  time  the  company  delivered  to  him  certain  promis- 
sory notes  amounting  to  $2070,  secured  by  liens  on  personal 
property,  to  hold  as  collateral  security.  On  January  1,  1890, 
Hutchins,  being  about  to  go  to  California  and  to  be  absent  from 
the  State  a  long  time,  delivered  the  collateral  to  the  company  and 
took  its  receipt  therefor  as  follows : 

"Montgomery  Center,  Vt.,  Jan.  1st,  1890. 

Beceived  of  J.  C.  Hutchins  notes  to  the  amount  of  $2070.00 
being  the  same  notes  turned  out  to  J.  C.  Hutchins  Oct.  14th, 
1889,  to  secure  a  note  given  that  day  of  $1500.00,  the  same  to 
be  kept,  or  the  same  amount,  by  William  Samson  &  Co.  and  to 
be  returned  to  J.  C.  Hutchins  on  demand. 

William  Samson  ife  Co." 

The  notes  were  thus  delivered  to  the  company  that  they 
might  be  collected  when  due,  and  for  the  convenience  of  the 
company  in  collecting,  that  it  might  deliver  the  notes  when  paid 
to  the  parties  paying  the  same.  The  company  was  to  replace 
notes  collected  by  other  notes,  and  to  keep  the  security  good  at 
all  times.  Hutchins  depended  upon  the  security,  and  it  was  de- 
livered by  him  to  the  company  in  good  faith  and  with  the  un- 
derstanding that  the  company  was  to  keep  the  notes,  or  other 
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notes  of  the  same  amount,  on  hand  at  all  times  to  secure  his  note 
against  it. 

In  1897,  the  orator  and  defendant,  partners  composing  the 
company,  being  in  some  difficulty  between  themselves,  were  un- 
able longer  to  carry  on  the  partnership  business,  and  the  above 
named  suit  was  brought ;  and  on  August  16,  1897,  the  receiver 
was  appointed  to  take  charge  of  the  property  of  the  company 
with  power  to  sell  and  dispose  of  the  same  for  the  purpose  of 
paying  partnership  debts.  A  master  was  appointed  to  deter- 
mine and  report  the  amount  due  each  creditor,  and  whether  the 
same  was  secured  ;  and  the  facts  herein  stated  were  found  and 
reported  in  such  proceedings. 

None  of  the  collateral  notes  were  ever  returned  to  Hutch- 
ins,  nor  were  other  notes  turned  over  to  him  as  collateral  in  lieu 
thereof.  After  the  notes  were  delivered  to  the  company  by 
Hutchins,  they  were  kept  by  it  in  an  envelope  separate  and  dis- 
tinct from  the  other  assets  of  the  company  until  about  Decem- 
ber, 1891,  when  they  were  mingled  with  the  other  assets.  The 
notes  were  collected  by  the  company  as  they  became  due,  and 
none  of  them  came  into  the  hands  of  the  receiver ;  but  other 
lien  notes  of  similar  character,  to  more  than  the  amount  due  on 
the  $1500  note,  did  come  into  his  hands,  as  part  of  the  assets  of 
the  company.  Sometime  in  July,  1897,  Hutchins  read  the  re- 
ceipt in  the  hearing  of  one  of  the  members  of  the  company,  and 
said  that  as  the  receipt  called  for  so  much  collateral  on  demand, 
he  then  demanded  it,  but  his  demand  was  not  complied  with. 
There  was  due  on  the  $1500  note  to  Hutchins,  Feb.  9,  1898,  the 
sum  of  $1,079.33. 

Based  upon  the  foregoing  facts,  Hutchins  preferred  his  pe- 
tition in  said  cause,  therein  praying  that  the  receiver  be  ordered 
and  directed,  1st,  to  deliver  to  him  sufficient  collateral  of  like 
character  with  that  held  by  him,  to  make  good  the  collateral 
called  for  in  the  receipt ;  or  2nd,  that  the  receiver  be  ordered 
and  directed  to  pay  the  amount  due  on  the  $1500  note  from  the 


426  aAMSoif  V.  bousb,  hutohins,  PEnrioNSB.  [72 

f nnds  in  his  hands  under  the  receivership ;  and  for  general  re> 
lief. 

The  Court  of  Ohancerj  denied  the  relief  specifically  prayed 
for,  and  ordered  and  decreed  that  the  snm  found  due  the  peti- 
tioner  be  paid  pro  rata  with  other  unsecured  claims  proved  and 
allowed  against  the  company,  out  of  the  assets  that  may  be  in  the 
hands  of  the  receiver  for  distribution  among  the  general  cred- 
itors whose  claims  have  been  proved  and  allowed ;  and  upon 
appeal  therefrom,  the  questions  involved  are  here  for  determina- 
tion. 

The  record  shows  that  the  collateral  notes  were  payable  to- 
the  company,  but  it  does  not  show  that  they  were  indorsed  by 
the  company,  nor  even  that  they  were  negotiable  in  form.  The- 
general  title  to  the  collateral,  therefore,  remained  in  the  com- 
pany, with  a  special  property  in  flntchins,  which  gave  him  the 
right  of  possession  until  the  note  secured  thereby  should  be  paid. 
The  transaction  constituted  a  pledge,  and  his  rights  were  thooa 
of  a  pledgee,  incident  thereto.  Wood  v.  Dudley ^  8  Vt.,  430  ; 
Giford  V.  Fordy  6  Vt,,  632 ;  0(uey  v.  CavaroCj  96  U.  8.  467. 

It  is  essential  to  the  validity  of  a  pledge  of  personal  property 
that  possession  be  delivered  to  the  pledgee,  and  he  has  a  lien  on 
the  property  only  so  long  as  he  retains  the  possession.  Fletcher 
V.  Howard,  2  Aik.  115  ;  RumM  v.  FUmore,  15  Vt.  130.  Un- 
der some  circumstances,  constructive  possession,  is  sufficient  to 
answer  the  requirements  of  the  law,  but  when,  it  is  not  now  neces- 
sary to  consider ;  for  that  phase  of  the  law  is  not  involved  in  this 
case. 

The  delivery  of  the  collateral  back  to  the  company  for  its 
convenience  in  collecting,  that  the  notes  might  be  collected  when 
due,  and  be  delivered  to  the  makers,  when  paid,  and  to  be  then 
replaced  by  other  notes  as  security,  the  company  undertaking  to 
keep  the  security  good  at  all  times  by  either  keeping  the  same 
notes  or  others  of  the  same  amount,  was  a  delivery  back  for  a 
special  purpose,  and  did  not  in  law  interrupt  the  possession  of  the 
pledgee  so  long  as  the  notes  remained  uncollected  ;  and  had  the 
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same  notes,  anpaid,  come  into  the  hands  of  the  receiver  as  a  part 
of  the  assets  of  the  company,  there  would  seem  to  be  no  doubt 
regarding  the  pledgee's  right  thereto.  Olark  v.  Isdin^  88  IJ.  S. 
360 ;  Casey  v.  Cavaroc,  96  TJ.  S.  467 ;  Way  v.  Davidson,  12 
Gray,  465  ;  White  dk  Williams  v.  PlaU^  5  Denio.  S69  ;  Jones  on 
Pledges,  sees.  86-88.  Bat  the  record  states  that  the  notes  were 
collected  by  the  company  when  due  and  none  of  them  came  into 
the  hands  of  the  receiyer. 

It  is  contended  by  the  pledgee  that  he  is  entitled  to  full 
payment  of  the  $1500  note,  out  of  the  funds  in  the  receiver's 
hands,  because  the  company  collected  the  collateral  notes  and  the 
money  received  thereby  went  into  the  company's  business,  and 
to  its  benefit ;  but  this  contention  is  unsound.  The  collateral 
notes  were  not  delivered  back  to  the  company  to  be  collected  and 
the  money  held  for  the  pledgee.  Such  was  neither  the  express 
nor  implied  understanding  of  the  parties.  The  company  un- 
dertook to  replace  the  notes  as  collected,  by  other  notes  as  securi- 
ty, to  keep  the  security  good  at  all  times,  and  return  the  same 
notes,  or  other  notes  of  the  same  amount,  to  the  pledgee  on  de- 
mand. Nor  was  the  understanding  of  the  pledgee  different ;  for 
the  record  states  that  he  understood  the  company  was  *'  to  keep 
these  notes,  or  others  of  the  same  amount,  on  hand  to  secure 
his  said  note  at  all  times."  The  company  had  a  right  to  use  the 
money  collected,  in  its  business,  as  it  did  use  it,  without  account- 
ing therefor.  The  pledgee  waived  his  privilege  therein,  and  is 
not  now  entitled  to  a  preference,  over  other  creditors,  in  the  pay- 
ment of  his  note. 

Nor  has  he  any  lien  on  the  notes  that  came  into  the  receiv- 
er's hands.  In  the  agreement  to  replace  the  notes  collected,  by 
other  notes,  no  particular  notes  were  specified  to  be  used  for  that 
purpose,  and  the  pledgee  never  had  the  possession  of  any  of  the 
notes  that  came  into  the  hands  of  the  receiver.  Thus  replacing 
the  notes  rested  wholly  in  the  understanding  and  agreement  of 
the  parties,  and  such  understanding  and  agreement  did  not  con- 
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Btitute  a  pledge  ;  because  ''an  agreement  for  a  pledge  raises  no 
privilege."     Casey  v.  Gavaroo,  mpra. 

In  Jones  on  Pledges,  sec.  29,  the  law  is  stated  that,  ^'An 
engagement  to  deliver  property  in  pledge  amonnts  to  nothing  as 
security.  The  pledgee  acquires  no  right  of  property  until  deliv- 
ery is  actually  made.  A  delivery  cannot  be  dispensed  with  by 
a  written  agreement  that  the  party  making  the  pledge  will  hold 
it  as  the  bailee  of  the  pledgee."  And  in  Donald  v.  Suckling^ 
21  Eng.  Rul.  Cas.,  afc  page  328,  it  is  said  by  Mr.  Justice  Black- 
burn, that,  ''Till  possession  is  given,  the  intended  pledgee  has 
only  a  right  of  action  on  the  contract,  and  no  interest  in  the 
thing  itself." 

It  is  also  contended  by  the  petitioner  that  the  mingling  of 
the  collateral  notes,  before  they  were  collected,  with  the  other 
assets  of  the  company,  was  such  a  confusion  of  property  as  en- 
titles him  to  a  priority  of  right  over  other  creditors  upon  the  en- 
tire mass  of  assets.  The  principle  here  sought  to  be  invoked, 
that  if  an  agent  or  trustee  mingles  trust  funds  with  his  own,  the 
whole  will  be  treated  as  trust  property,  except  so  far  as  he  may 
be  able  to  distinguish  what  is  his  own,  is  not  applicable.  A 
statement  of  the  principle  shows  its  limitation.  If  the  trust 
property  may  all  be  distinguished  from  the  property  with  which 
the  same  is  mingled,  it  will  be  so  done,  and  the  whole  intermix- 
ture is  charged  with  the  trust  only  when  the  trust  property  can- 
not be  thus  distinguished.  The  rule  is  carried  no  further  than 
necessity  requires.  Frith  v.  CarUand^  2  H.  &  M.  417  ;  In  Re 
EaUett'e  Estate^  13  Oh.  D.  719  ;  2  Kent's  Com.  365.- 

In  the  case  at  bar,  nothing  is  disclosed  tending  to  show  that 
the  collateral  notes  could  not  have  been  distinguished  at  all 
times  before  they  were  collected,  and  we  can  conceive  of  no  rea- 
son why  they  could  not,  as  well  as  property  generally,  that  has 
distinctive  features  of  its  own.  It  is  not  within  reason  to  sup- 
pose that  the  company  had  other  notes  of  the  same  dates,  pay. 
able  at  the  same  times,  of  the  same  face  values,  and  signed  by 
the  same  persons,  with  which  the  collateral  notes  were  mingled* 
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Upon  the  facts  dieclosed  by  the  record,  the  petitioner  has 
no  standing  other  than  as  a  general   unsecured  creditor,  and 

27ie  decree  is  affirmed  cmd  cavse  remanded  with  mandate. 
Thampaon^  J.,  deceased  before  the  case  was  determined. 


Samubl  Howard  v.  Jed  P.  Clark  and  Hbnrt  O.  Clark. 

October  Term,  1899. 
Present :    RowslLi  Tylbb,  Munson,  Thompson  and  Watson,  JJ. 

Opinion  filed  August  30, 1900. 

Foredomre  on  annuLvMrU  of  qaUdaim  deed  and  reinskUemerU  of  mortgage — 
Accounting  <u  by  mortgagee  in  poeseuion — ^The  orator,  while  holding  a 
first  mortgage  upon  a  farm  uix>n  which  there  was  a  second  mortgage  of 
which  he  had  neither  actual  nor  constructive  knowledge,  was  fraudu- 
lently induced  by  the  mortgagor  to  take  a  quitclaim  deed  of  the  farm  to 
satisfy  his  mortgage ;  but  upon  i>etition  to  the  Court  of  Chancery  such 
proceedings  were  had  that  in  accordance  with  a  mandate  of  the  Supreme 
Court  the  quitclaim  deed  was  decreed  to  be  null  and  void,  and  the 
orator's  mortgage  and  the  notes  secured  thereby  were  decreed  to  be  in 
full  force,  and  the  orator's  mortgage  was  reinstated  as  a  senior  mortgage 
and  foreclosed  with  the  right  to  redeem  in  the  mortgagor  and  the  second 
mortgagee.  Now,  on  the  foreclosure  accounting  to  determine  what  sum 
the  second  mortgagee  must  pay  to  redeem,  the  orator,  or  those  holding 
under  him,  having  in  the  meantime  had  jMSsession  of  the  farm  in  ques* 
tion,  the  orator  must  account,  as  a  mortgagee  in  possession,  for  rents 
and  profits. 

Accounting — Allowances  in  favor  of  orator — Decree  entitled  orator  to  interest  on 
mortgage  debt — ^The  decree  of  the  Court  of  Chancery  that  the  orator's 
mortgage  notes  were  in  full  force  imported  the  right  to  interest  thereon 
as  well  as  to  the  principal  thereof. 

Accounting — AUowancez  in  favor  of  orator — Orator  entitled  to  benefit  of  perma- 
nent improvements — Permanent  improvements  having  been  made  in  good 
faith  by  those  holding  under  the  orator,  he  and  they  believing  that  they 
had  an  absolute  title  to  the  property,  and  the  second  mortgagee  having 
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forwarded  this  mistaken  belief  to  the  extent  which  the  facts  stated  in 
the  opinion  disclose,  the  orator  is  entitled  in  the  accounting  to  the  benefit 
of  such  improvements. 

AccowfUing — Rule  by  which  to  determine  value  of  permanent  improvemfni» — If 
the  cost  of  the  permanent  improvements  exceeded  the  amount  to  which 
they  had  enhanced  the  value  of  the  property,  then  the  enhancement  of 
value  must  determine  the  amount  to  be  allowed  the  orator  for  such 
improvements.  The  value  of  the  permanent  improvements  should  be 
placed  at  such  sum  as  the  value  of  the  premises  was  enhanced  by  such 
improvements  made  before  the  decision  of  the  Supreme  Court  declaring 
« the  orator's  mortgage  to  be  in  force  and  the  quitclaim  deed  to  him  to 
be  void. 

Accounting — dralor  not  entitled  to  interest  on  value  of  permanent  improvements — As 
the  orator,  or  those  holding  under  him,  had  the  benefit  of  the  permanent 
improvements,  the  orator  is  not,  in  the  accounting,  entitled  to  be  allow- 
ed  interest  on  the  value  of  such  improvements. 

Accounting — Allowances  in  favor  of  orator — Orator  entitled  to  allowance  for  taxes 
paid,  exclusive  of  taxes  on  improvements — All  taxes  paid  uix>n  the  property, 
exclusive  of  permanent  improvements,  whether  paid  by  the  orator  or 
any  one  holding  under  him,  should  enter  into  the  accounting  in  the ' 
orator's  favor. 

Accounting — Alloioances  against  orator — Rule  as  to  estimating  rents  and  profits — 
Aside  from  the  question  of  permanent  improvements,  the  rule  is  treated 
as  applicable  that  the  mortgagee  in  possession  is  only  bound  to  account 
for  what  he  receives  from  the  mortgaged  premises,  or  for  what  he  might 
receive  therefrom  by  the  use  of  fair  and  reasonable  diligence  and  pru- 
dence, and  that,  when  the  mortgagor  himself  occupies,  he  will  be  charg- 
ed with  such  sums  as  will  be  a  fair  rent  for  the  premises  without  regard 
to  what  he  may  in  fact  have  realized  as  profits  from  the  use  of  them. 

Accounting — Rents  and  profits  from  permanent  improvements  not  to  be  accounted 
for — ^The  orator  should  not  account  for  the  rents  and  profits  of  perma- 
nent improvements.  He  should  account  only  for  such  rents  and  profits 
as  he  would  have  been  chargeable  with  had  the  permanent  improve- 
ments not  been  made. 

Accounting — Rents  and  profits  during  possession  of  orator's  grantees — ^A  separate 
action  will  not  lie  for  rents  and  profits  in  the  case  of  a  mortgagee  in 
XKMsession.  They  can  only  be  recovered  as  an  incident  to  the  right  to 
redeem,  and  for  this  reason,  if  for  no  other,  the  orator  must  account 
for  rents  and  profits  covering  a  time  when  the  property  was  in  the  pot- 
session  of  those  holding  under  him,  although  in  respect  to  the  right  to 
such  accounting  the  second  mortgagee  stands  in  the  same  situation  as 
the  mortgagor. 
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JPormer  deeincn—As  preliminary  to  the  quefltioiiB  here  decided  see  ibia  case, 
71  Vt.  424. 

Ohanobbt.  Decree  of  foreclosure  rendered  in  accordance 
with  the  mandate  of  the  Supreme  Oourt,  Chittenden  County, 
March  Term,  1899,  Taftj  Chancellor.  For  mandate  see  71  Vt. 
4f4.  The  sum  to  be  paid  on  redemption  was  fixed  at  the 
amount  due  on  the  orator's  notes  as  found  by  the  report  of  a 
special  master.  The  defendant  Henry  O.  Clark  appealed.  Be- 
fore the  decree  was  rendered  the  above  named  Samuel  Howard 
<lied,  but  the  title  of  the  case  remaining  unchanged  on  the  court 
docket,  he  is  herein  designated  as  the  orator. 

C   W.    Witters  for  the  orator. 

Powell  <&  PaweU  for  the  defendant. 

Watson,  J.  December  10,  1883,  the  defendant  Jed  P. 
■Clark  executed  to  the  orator  a  primary  mortgage  of  a  farm  in 
Milton,  Yt.,  to  secure  the  payment  of  $4,000.  September  8, 
1892,  he  executed  a  mortgage  covering  the  same  farm,  to  the 
defendant  Henry  O.  Clark,  to  secure  the  payment  of  more  than 
$13,500.  March  21,  1893,  the  orator,  with  neither  actual  nor 
•constructive  knowledge  of  the  mortgage  to  Henry  C,  was  about 
to  foreclose  his  mortgage,  whereupon  Jed  P.  fraudulently  in- 
duced him  to  accept  a  conveyance  of  the  farm,  by  quitclaim 
deed,  as  payment  of  his  mortgage  debt,  and  in  discharge  of  his 
mortgage. 

As  to  the  orator,  the  transaction  was  held  to  be  a  fraud, 
when  the  case  was  before  this  court  as  reported  in  Howard  v. 
{jlarhy  71  Yt.  424,  the  quitclaim  deed  was  decreed  to  be  null 
and  void,  and  the  orator's  mortgage  and  mortgage  debt  were  re- 
instated and  decreed  to  be  in  full  force.  The  question  now  pre- 
sented is,  whether,  under  the  circumstances,  upon  redemption  by 
the  second  mortgagee,  the  orator  shall  be  compelled  to  account  as 
mortgagee  in  possession,  for  the  rents  and  profits  of  the  farm. 
He  took  possession  of  it  under  the  quitclaim  deed,  and  after- 
wards contracted  to  sell  it  to  one  Murray  who  went  into  posses- 
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.  sion  under  his  contract  but  received  no  deed.  Murray,  while  in 
possession,  sold  his  interest  in  the  farm  to  E.  D.  Teachout,  and 
conveyed  it  to  him  by  quitclaim  deed  ;  and  subsequently,  March 
18,  1896,  the  orator  sold  and  conveyed  the  farm  to  Teachout  by 
warranty  deed.  At  the  time  of  this  conveyance,  the  orator  had 
no  knowledge  of  the  mortgage  to  Henry  O.,  and  did  not  learn  of 
it  until  April  20,  1896,  when  he  was  informed  by  the  attorney  of 
Teachoitt.  Teachout  had  no  knowledge  of  it  before  the  last 
named  date,  when  he  received  a  hint  from  Henry  O.,  which  led 
to  a  search  of  the  title  by  his  attorney  and  the  notice  by  him  to 
the  orator.  In  June,  1893,  Henry  O.  learned  of  the  conveyance 
of  the  equity  of  redemption  to  the  orator,  and  of  the  possession  of 
the  farm  by  him  and  by  Murray,  but  gave  them  no  notice  of  his 
mortgage,  although  at  the  time  he  took  it,  he  knew  of  the  mort- 
gage to  the  orator,  and  that  the  debt  secured  thereby  was  un- 
paid. The  purchase  price  for  the  conveyance  to  Teachout  was 
$4800,  and  the  fttrm  was  then  worth  that  sum ;  it  was  worth 
$4000  at  the  date  of  the  quitclaim  deed  to  the  orator  ;  and  it  is 
now  worth  $8000.  Teachout  has  built  two  cottages  and  one 
double  house  on  the  premises,  the  value  of  which  is  not  included 
in  the  valuation  of  $8000,  and  he  has  sold  five  building  lots  from 
a  part  of  the  farm. 

The  general  rule  is  that  a  mortgagee  in  possession  must  ac- 
count for  rents  and  profits  when  the  sum  due  in  equity  is  de- 
termined in  a  foreclosure  proceeding ;  and  ordinarily  the  mort- 
gagor's right  to  such  an  accounting  is  incident  to  his  right  of  re- 
demption.  Seo/ver  v.  Durantj  39  Vt.  103  ;  HvbhM  v.  Moulsan^ 
53  N.  Y.  228.  But  such  an  incident  is  not  inseparable ;  for  the 
right  to  an  account  may  be  extinguished  by  a  release,. or  an  ac- 
cord and  satisfaction  ;  or  the  neglect  of  the  mortgagor  in  assert- 
ing his  claim,  may  have  been  such  as  to  render  it  unfair  for  him 
to  insist  on  an  account  covering  the  whole  time  of  possession,  and 
unjust  to  the  mortgagee  to  be  compelled  so  to  account.  JRussM 
V.  Southard,  12  How.  139. 
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In  the  case  cited,  the  mortgagee  and  those  holding  under 
him  had  been  in  possession  for  more  than  sixteen  years,  during 
all  which  time  the  mortgagor  neglected  to  look  to  and  assert  his 
rights.  The  persons  in  possession  treated  the  property  as  their 
own,  and  it  greatly  appreciated  in  value.  The  court  held  that  the 
negligence  of  the  mortgagor  may  have  led  to  expenditures  on  the 
premises,  the  benefit  of  which  would  be  lost  to  the  ones  making 
them,  and  that  the  interest  on  the  mortgage  debt  and  the  account 
of  rents  and  profits  should  commence  with  the  filing  of  the  bill. 

In  Wright  v.  Park&r,  2  Aik.  212,  and  in  Hunt  v.  Tyler,  2 
Aik.  235,  there  being  no  evidence  as  to  the  value  of  the  rents 
and  profits,  it  was  held  that  no  account  thereof  should  be  taken 
while  the  mortgagee  was  in  possession,  nor  of  the  interest  on  the 
debt  during  the  same  time. . 

In  the  case  at  bar,  the  defendant  Henry  O.  Clark  contends 
that  the  orator  should  account  for  the  rents  and  profits  not  only  dur- 
ing the  time  he  was  personally  in  possession  of  the  premises,  but 
also  during  the  time  of  the  possession  by  Murray  and  by  Teach- 
out.  The  orator  contends  that  he  has  been  greatly  injured  by 
the  fraud  practiced  upon  him  by  the  mortgagor,  by  reason  where- 
of, to  be  obliged  to  thus  account  would  be  so  inequitable  and 
unjust  as  to  preclude  the  mortgagor  from  the  benefits  of  such  an 
accounting ;  and  that  as  a  subsequent  mortgagee,  in  respect  to 
his  right  to  redeem  a  prior  mortgage,  stands  in  the  same  situa- 
tion as  the  mortgagor,  Henry  O.  is  precluded  therefrom. 

It  is  true  that  a  subsequent  mortgagee,  in  this  respect, 
stands  in  the  same  situation  as  the  mortgagor,  and  is  bound  to 
pay  the  same  sum  in  redemption  that  the  latter  would  have  to 
pay.  2  Jones  on  Mort.  sec.  1118;  Harrison  v.  Wyae^  24  Conn. 
1,  63  Am.  Dec.  151.  But  we  think  the  orator^s  position  is 
otherwise  unsound.  In  the  principal  case,  the  court  said  that  in 
granting  relief  to  the  orator,  the  mortgagor  must,  as  far  as  possible, 
be  restored  to  his  rights  with  the  privilege  of  redeeming  the  premi- 
ses by  paying  the  orator  the  sum  found  due  in  equity  upon  Iiis 

mortgage  with  costs  of  suit;  and   in  the  decree,  the   orator's 

28 


43:^  HOWARD  V.   OLABK.  [72 

notes  and  mortgage  were  declared  to  be  in  full  force,  as  a  senior 
encumbrance ;  and  by  that  decree  (which  is  binding  upon  the 
parties  here),  the  orator  is  entitled  to  the  interest,  as  well  as  the 
principal,  due  upon  his  notes,  for,  otherwise,  he  is  not  allowed 
the  benefit  of  their  full  force.  If  a  mortgagee  is  allowed  interest 
on  his  debt  while  in  possession,  we  know  of  no  rule  in  equity  by 
which  it  can  be  said  that  he  shall  not  account  for  rents  and 
profits  received  by  him  during  the  same  time,  unless  the  mort- 
gagor's right  thereto  has  been  in  some  manner  extinguished. 
To  receive  both  without  accounting  for  the  latter,  might  result 
in  the  mortgagee's  receiving  very  much  more  for  the  use  of  his 
money  than  the  law  allows  as  interest,  which,  for  obvious  rea^ 
sons,  would  not  be  decreed  by  a  court  of  equity. 

If  rents  and  profits  could  be  recovered  in  a  separate  action 
brought  for  that  purpose  against  a  mortgagee  in  possession,  there 
would  be  more  force  in  the  contention  that  such  accounting  can- 
not be  had  of  the  orator  covering  the  time  of  the  possession  by 
Murray  and  by  Teachout ;  but  a  separate  action  therefor  will  not 
lie.  They  can  be  recovered  only  in  equity,  and  as  an  incident 
to  the  right  to  redeem.  Chapmcm  v.  Smithy  9  Yt.  153 ;  Seaver 
V.  Duranij  39  Vt.  103  ;  Dewey  v.  BrowneU,  54  Vt.  441. 

The  orator  in  the  last  named  case  brought  foreclosure  pro- 
ceedings, and  the  sum  due  in  equity  was  established  without  his 
making  any  claim  for  repairs  and  improvements,  and  the  same 
was  paid  within  the  time  limited  therefor.  Subsequently,  he 
brought  his  bill  in  the  case  referred  to,  praying  for  a  decree  that 
the  defendant  pay  for  the  repairs  and  improvements.  It  was 
held  that  the  decree  in  the  foreclosure  proceedings  was  conclu- 
sive upon  the  question  of  the  sum  due  in  equity,  and  that  the  bill 
could  not  be  maintained.  And  it  is  said  by  Williams,  Oh.  J., 
in  Chapman  v.  Smithy  supra,  that  the  decree  is  alike  conclusive 
as  to  the  account  for  rents  and  profits. 

In  White  v.  Maynard,  64  Vt.  575,  the  mortgagee  conveyed 
the  mortgaged  premises  by  warrranty  deed  to  a  third  person,  and 
j[t  was  held  that  the  mortgagee  must  account  for  the  rents  and 
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profits  daring  the  time  his  grantee  was  in  possession  under  such 
conveyance. 

For  the  same  reason,  if  a  mortgagee  in  possession  transfers 
his  mortgage  to  a  third  person  who  seeks  to  f  orclose  it,  snch  third 
person  takes  the  mortgage  subject  to  the  equities  existing  in  fa- 
vor of  the  mortgagor  against  the  mortgagee,  at  the  time  of  the 
transfer ;  and  in  ascertaining  the  sum  due  in  equity,  he  must  ac- 
count for  the  rents  and  profits  received  by  the  mortgagee,  as 
well  as  by  himself.  Ackerson  v.  The  Lodi  Branch  H,  £,  Co.y 
31  N.  J.  Eq.  42. 

The  question  then  arises,  upon  what  basis  shall  the  ac- 
counting be  had  ?  The  ordinary  rule  is  laid  down  in  Sanders  v. 
Wilson,  34  Yt.  318,  thus  :  '^  A  mortgagee  in  possession  is  only 
bound  to  account  for  what  he  receives  or  might  receive  from 
the  mortgaged  premises  by  the  use  of  fair,  reasonable  diligence 
and  prudence,  and  if  the  premises  are  rented,  and  rents  lost  by 
the  failure  of  a  tenant,  without  fault  of  the  mortgagee,  he  is  not 
held  liable  to  account.  But  when  the  mortgagee  himself  occu- 
pies, and  especially  when  the  premises  are  a  farm  in  cultivation, 
upon  which  labor  and  expenditure  are  to  be  bestowed,  to  produce 
annual  crops,  and  profits,  the  mortgagee  will  be  charged  with 
such  sums  as  will  be  a  fair  rent  for  the  premises,  without  regard 
to  what  he  may,  in  fact,  have  realized,  as  profits,  from  the  use 
of  it." 

Sometimes,  however,  in  order  to  do  justice  between  the  par- 
ties in  adjusting  the  equities,  it  becomes  necessary  to  take  into 
consideration  other  important  elements. 

In  the  case  at  bar,  when  the  orator  contracted  the  premises 
to  Murray,  and  when  he  sold  and  conveyed  them  to  Teachout, 
he  supposed  and  had  reason  to  suppose  that  the  fee  was  in  him- 
self with  no  incumbrance  on  the  property.  Teachout  took  a 
conveyance  of  the  same,  by  warranty  deed,  believing  he  was 
thereby  getting  an  absolute  title,  and  he  sold  building  lots  from  a 
part  of  the  farm  ;  and  cottages,  one  double  house,  and  perhaps 
other  buildings,  were  erected  on  the  premises  either  by  Teach- 
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out  or  by  those  to  whom  he  sold  the  building  lots,  before  the 
orator  or  Teachout  learned  that  Henry  O.  Clark  held  a  mortgage 
on  the  premises  subsequent  to  the  one  given  to  the  orator. 
Henry  O.  had  knowledge  that  the  debt  to  the  orator  was  unpaid, 
and  that  the  mortgage  securing  the  same  was  in  life  and  undis- 
charged ;  he  learned  of  the  quitclaim  deed  from  the  mortgagor 
to  the  orator,  and  had  knowledge  that  the  latter  was  in  possession 
of  the  property,  more  than  two  and  a  half  years  before  the  con- 
veyance to  Teachout ;  and  he  also  had  knowledge  of  Murray^s 
possession  ;  but  at  no  time  gave  them,  nor  anyone  holding  under 
them,  notice  of  his  mortgage. 

Under  these  circumstances,  permanent  improvements  were 
made  in  good  faith  by  those  holding  under  the  orator,  believing 
they  had  an  absolute  title  to  the  property,  and  to  allow  the  sub- 
sequent mortgagee  seeking  to  redeem,  to  have  the  benefit  of 
such  improvements  without  making  compensation  therefor, 
would  be  inequitable  and  unjust. 

Mr.  Washburn  in  his  work  on  real  property,  vol.  2,  at  page 
583,  says :  ^*  The  rules  upon  this  subject  do  not  seem  to  be  uni- 
form. In  some  of  the  states  a  mortgagee  is  allowed  to  charge 
for  beneficial  and  lasting  improvements.  And  this  is  sometimes 
the  case  even  in  England.  And  such  would  probably  be  uni- 
formly the  rule  where  the  mortgagee  in  making  such  improve- 
ments supposed  himself  to  be  the  absolute  owner,  or  the  person 
who  made  them  was  an  innocent  purchaser,  or  did  it  by  consent 
and  agreement  of  the  mortgagor." 

In  Jones  on  Mort.  sec.  1127,  it  is  said :  'The  ordinary  rule 
in  respect  to  improvements  is  that  the  mortgagee  will  not  be 
allowed  for  them  further  than  is  proper  to  keep  the  premises  in 
necessary  repair;"  but  (sec.  1128)  ^'when  the  mortgagee  makes 
permanent  improvements,  supposing  he  has  acquired  an  absolute 
title  by  foreclosure,  upon  a  subsequent  redemption  he  is  allowed 
the  value  of  them,  especially  if  the  mortgagor  has  by  his  actions 
to  any  extent  forwarded  the  mistaken  belief  *  *  *  *.  In  like 
manner,  a  purchaser  in  good  faith  from  the  mortgagee  in  posses- 
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sion  and  with  the  assurance  that  he  gave  a  perfect  title,  is  enti- 
tled to  allowance  for  improvements  made  by  him  thereon, 
although  these  consist  of  new  structures."  See  also  Morgan  v. 
WaUbridge  A  Chase,  56  Vt.  406 ;  HadLey  v.  Stewart,  65  Wis. 
481 ;  MechUe  v.  Dillaye,  17  N.  Y.  80 ;  Benedict  v.  OUnum, 
4  Paige  58. 

But  as  the  orator  or  those  holding  under  him,  have  had  the 
benefit  of  the  rents  and  profits  of  the  permanent  improvements, 
they  are  not  entitled  to  interest  on  the  value  of  them ;  and  the 
value  should  be  placed  at  such  sum  as  the  improvements  made 
before  the  decision  of  this  court  in  the  principal  case,  enhanced 
the  value  of  the  premises,  and  not  at  their  cost,  in  case  the  cost 
exceeds  the  added  value  by  reason  thereof.  HadUy  v.  Stewart, 
65  Wis.  481. 

Nor  should  the  orator  account  for  the  rents  and  profits  of 
such  improvements.  He  should  only  account  for  such  rents  and 
profits  as  would  have  been  received  from  the  property  with- 
out the  permanent  improvements.  1  Wash.  Real  Prop.  630  ; 
Bell  V.  Mayor  of  New  York,  10  Paige,  49 ;  Moore  v.  Cable^  1 
Johns.  Ch.  385  ;  Montgomery  v.  Chadvnch,  7  Iowa  184. 

All  tases  paid  upon  the  property  exclusive  of  permanent 
improvements,  by  the  orator  or  any  one  holding  under  him,  may 
properly  enter  into  the  accounting  in  the  cfrator's  favor.  2  Jones 
on  Mort.  sec.  1134. 

In  the  accounting  had  before  the  master,  the  rents  and 
profits  were  included  only  for  the  time  the  orator  was  personally 
in  possession  of  the  premises,  and  the  questions  of  improve- 
ments and  taxes  paid,  were  not  taken  into  consideration. 

The  decree,  therefore,  will  he  reversed,  and  cause  remanded 
with  mandate  to  recommit  the  report,  that  an  accounting  mxiy 
he  had  upon  the  hasis  herein  indicated, 

TJiOTwpson,  J.,  deceased  before  the  dispositiofi  of  the  case. 
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Hasdwiok  Savings  Bank  and  Trust  Company  v.  B.  F.  Dbbnan. 

May  Term,  1900. 
Present :  Taft,  C.  J.,  Rowbll,  Ttleb,  Munson  and  Thompson,  JJ. 

Opinion  filed  September  19,  1900. 

Evidence — DedarcUion  of  agent  when  not  a  part  of  the  res  gettx — Declaration  of 
opinion  or  information  rather  than  of  knowledge — Declaration  of  agent  as  to 
mutter  to  which  his  employment  does  not  extend — ^The  question  being 
whether  the  plaintiff  corporation  had  notice  that  a  bond  running  to  it, 
and  signed  by  the  defendant  as  surety,  was  not  to  be  used  until  it  was 
signed  by  another  surety,  evidence  to  show  that  long  after  the  bond 
was  accepted  by  the  plaintiff  and  not  at  the  time  of  any  transaction 
respecting  the  bond,  the  plaintifPs  treasurer  told  the  defendant's  attor- 
ney that  the  plaintiff  took  an  assignment  of  a  life  insurance  policy  and 
a  chattel  mortgage  in  place  of  another  surety,  was  not  admissible,  it 
not  appearing  that  the  treasurer  had  anything  to  do  with  the  taking  of 
the  bond,  or  any  authority  in  connection  therewith,  nor  that  he  had 
any  personal  knowledge  of  the  fact  sought  to  be  shown  by  his  declara- 
tion. 

Evidence — lUustraiions  and  experiments  as  evidence — Experiments  before  the 
jury — Experiments  by  {he  jury — Similarity  of  conditions  and  circum- 
stances— ^The  plaintiff  claiming  that  a  bond,  which  when  produced  in 
court  had  no  seals  upon  it,  was  originally  sealed  with  paper  taken 
from  the  gummed  margin  of  postage  stamps,  and  that  such  seals  bad 
been  lost  without  the  fault  or  agency  of  the  plaintiff,  the  defendant 
was  properly  denied  permission  to  exhibit  to  the  jury  a  sheet  of  post- 
age stamps  to  illustrate  how  well  the  margin  of  such  stamps  are 
gummed  and  the  size  of  a  seal  that  can  be  taken  from  them.  The  de- 
fendant was  also  properly  denied  permission  to  adhere  the  maigin  of 
stamps  to  a  piece  of  paper  in  the  presence  of  the  jury,  for  the  purpose 
of  letting  the  jury  test  the  matter  of  their  removal.  In  the  absence  of 
any  offer  to  show  similarity  of  conditions  and  circumstances  the  pro- 
posed illustrations  and  experiments  were  irrelevant. 

Evidence — Jrr«/^an^/acte— Evidence  offered  in  behalf  of  the  defendant  to 
show  that  one  G.  A.  Dow,  a  principal  in  the  bond  sued  on,  offered  an 
insurance  policy  to  various  i)ersons  to  secure  them  for  signing  the  bond 
if  they  would  sign  it,  without  evidence  tending  to  connect  the  plaintiff 
withDow's  act,  had  no  tendency  to  show  that  the  words  "and  one 
life  insurance  x>olicy  of  G.  A.  Dow''  in  the  surety  clause  of  the  bond, 
were  not  in  it  when  the  defendant  signed  it  as  surety. 
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Dbbt  on  bond.  Plea,  the  general  iseae  with  notice.  Trial 
by  jury,  Caledonia  County,  December  Term,  1899,  Watson, 
J.,  presiding.  Verdict  and  judgment  for  the  plaintiff.  The  de- 
fendant excepted. 

George  A.  Beede  and  George  A.  Dow,  as  principals,  and  the 
defendant,  B.  F.  Drenan,  as  surety,  signed  the  instrument  in 
question.  In  the  body  of  the  instrument  when  produced  on  trial, 
after  the  words  describing  the  defendant  as  surety,  were  tlie 
words  '*  and  one  life  insurance  policy  of  George  A.  Dow." 

It  appeared  that  in  the  negotiations  with  respect  to  the  bond 
and  its  acceptance,  the  plaintiff  was  represented  by  one  Johnson, 
a  director  of  the  plaintiff ;  that  the  treasurer  of  the  plaintiff  per- 
formed the  usual  duties  and  had  the  usual  authority  of  treasur- 
ers of  such  corporations  as  the  plaintiff. 

Wendell  P.  Stafford  and  Taylor  i6  Dutton  for  the  plaintiff. 

«/.  P.  Zamson  for  the  defendant. 

STABr,  J.  The  defendant  signed  the  bond  in  suit  as  surety; 
and  he  claimed  that  it  was  agreed  between  him  and  the  principals 
to  the  bond  that  the  bond  should  not  be  used  until  it  was  signed 
by  another  surety,  and  that  this  agreement  was  known  to  the 
plaintiff.  The  defendant  offered  to  show  that,  after  the  bond 
was  accepted,  and  before  the  commencement  of  this  suit,  the 
plaintiff 's  treasurer  told  the  defendant's  attorney  that  the  plaintiff 
took  an  assignment  of  a  life  insurance  policy  and  a  chattel  mort- 
gage in  place  of  another  signer  upon  the  bond.  The  offer  was 
excluded  and  the  defendant  excepted.  In  this,  there  was  no 
error.  The  treasurer  was  transacting  no  business  respecting  tlie 
bond  at  the  time  the  declaration  was  made ;  and  it  does  not  ap- 
pear that  he  had  authority  to  take  the  bond,  or  anything  to  do 
with  the  taking  of  it,  nor  does  it  appear  that  he  had  any  personal 
knowledge  of  the  fact  sought  to  bo  shown  by  his  declaration. 
Also,  the  declaration  was  made  long  after  the  negotiations  relating 
to  the  taking  of  the  bond  had  been  ended  and  the  bond  accepted 
by  the  plaintiff.     Under  these  circumstances,  the  declarations  of 
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the  plaintiff's  treasurer,  as  such,  were  not  binding  upon  the 
plaintiff,  nor  were  they  evidence  of  the  fact  that  was  in  issue 
respecting  the  plaintiff's  knowledge.  Tower  v.  BuUand^  56  Vt. 
28  ;  Mason  v.  Oray^  36  Vt.  308 ;  Lyndon  IfiU  Co.  v.  Lyndon 
Institution,  63  Vt.  581. 

The  bond  when  produced  in  court  had  no  seals  upon  it ;  but 
the  plaintiff 's  testimony  tended  to  show  that  it  was  originally 
sealed  with  paper  taken  from  the  gummed  margin  of  postage 
stamps,  and  that  the  seals  had  been  lost  without  the  fault  or 
agency  of  the  plaintiff.  The  defendant  introduced  evidence 
tending  to  show  that  the  bond  was  not  sealed  when  he  signed  it ; 
and,  upon  this  issue,  he  produced  in  court  a  sheet  of  postage 
stamps  and  offered  them  in  evidence,  to  show  to  the  jury  how 
well  the  margin  of  the  stamps  are  gummed  and  the  size  of  the 
seal  that  can  be  taken  from  them.  He  also  offered  to  adhere  the 
margin  of  the  stamps  to  a  piece  of  paper  in  the  presence  of  the 
jury,  and  when  dried  to  let  the  jury  remove  them.  This  offer 
was  properly  excluded.  The  offered  test  or  experiment  lacked 
the  similarity  of  circumstances  and  conditions  necessary  to  make 
it  admissible.  There  was  no  offer  to  show  that  such  margins, 
when  once  adhered  to  paper,  will  remain  unaffected  by  time,  or 
the  conditions  under  which  they  are  kept  or  handled.  If  such 
testimony  is  ever  admissible,  which  we  do  not  decide,  the  test  or 
experiment  must  be  under  similar  conditions  and  circumstances. 
Congdon  v.  Howi^  Scale  Go.^  63  Vt.  255. 

The  defendant  claimed  that  the  words,  ^^  And  one  Life  In> 
surance  Policy  of  G.  A.  Dow's  ",  were  not  in  the  bond  when  he 
signed  it,  and,  upon  this  issue,  offered  to  show  that  before  Dow 
said  anything  to  the  plaintiff  about  using  the  policy,  he,  Dow, 
had  offered  the  policy  to  other  parties  to  secure  them  for  signing 
the  bond.  It  is  difBcult  to  see  how  this  evidence  could  have  any 
bearing  upon  this  issue ;  but,  if  it  had,  it  was  properly  excluded, 
for  the  reason  that  there  was  no  offer  to  connect  the  plaintiff 
with  Dow's  act.     He  was  not  the  plaintiff's  agent,  and  what  he 
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did  and  said  when  none  of  the  plaintiff's  officers  were  present 
could  not  be  shown: 

Judgment  affirmed. 


J.  C.  Griffith,  Administrator,  v.  New  Enc^land  Telephone 

AND  Telegraph  Cohpany. 

May  Term,  1900. 

Present  :  Bowkll,  Tylkr,  Munson,  Stabt  and  Watson,  JJ. 

Opinion  filed  September  19|  1900. 

Telephone  bueinesi — Business  requiring  special  knowledge  and  skiU  to  the  end  of 
safety — ^The  business  of  maintaining  and  operating  a  telephone  line,  as 
shown  by  the  evidence  referred  to  in  the  opinion,  is  one  that  requires 
special  knowledge  and  skill  in  the  construction,  inspection  and  repair 
of  the  line  and  instruments,  and  in  the  use  of  known  and  approved 
devices,  if  any  there  be,  to  guard  against  harmful  effects  to  persons  and 
property  from  electricity  which  may  be  conducted  over  the  line  and 
into  the  instrument. 

Telephone  business — Implied  undertaking  of  company  in  respect  to  special  know- 
ledge and  skiU — It  follows  that  a  telephone  company,  in  contracting  to 
place  and  maintain  its  instruments  in  connection  with  its  wires  for 
the  use  of  its  patrons  in  dwellings  and  other  buildings,  in  the  absence 
of  stipulations  to  the  contrary,  is  deemed  to  have  undertaken  to 
possess  and  exercise  special  knowledge  and  skill  in  respect  to  the  main- 
taining and  operation  of  a  telephone  line. 

Telephone  business — Care  required  that  of  a  prudent  man  in  like  circumstances — 
Duty  in  respect  to  the  use  of  knovm  and  approved  devices — If,  in  the  exercise 
of  the  care  of  a  prudent  man  in  like  circumstances,  a  telephone  company 
has  reasonable  grounds  to  apprehend  that  lightning  will  be  conducted 
over  its  wires  to  and  into  a  house,  in  which  it  has  placed  one  of  its  instru- 
ments, and  there  do  injury  to  persons  or  proi)erty,  and  there  are  known 
and  approved  devices  for  arresting  or  dividing  such  lightning  so  as  to  pre- 
vent such  injury  therefrom,then  it  is  the  duty  of  the  company  to  exercise 
due  care  in  selecting,  placing  and  maintaining  such  known  and  approved 
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devices  as  are  reasonably  necessary  to  guard  against  accidents  fairly  to 
be  expected  to  occur  from  lightning  when  conducted  into  a  house  over 
telephone  wires. 

Lightning  as  an  act  of  Ood —  When  inquiry  with  reference  thereto  m  noi  inwf wd-j- 
When  there  is  evidence  to  show  that  an  injury  was  inflicted  by  a  por- 
tion of  a  diffused  bolt  of  lightning,  such  that  it  could  be  controlled 
when  upon  a  telephone  wire  by  the  use  of  known  and  approved  ap- 
pliances, and  the  jury  so  find,  the  general  question  of  whether  a  bolt 
of  lightning  can  be  controlled,  in  its  passage  from  the  clouds  to  the 
earth,  by  any  human  agency,  is  not  involved. 

The  case — QvMtion  of  defendants  negligence  here  for  the  jury ^In  this  case 
there  was  evidence  tending  to  show  that  the  decedent,  while  sitting 
under  a  telephone  instrument,  maintained  in  his  house  by  the  defend- 
ant company  under  a  contract  with  him,  was  killed,  during  a  sudden 
storm,  by  a  portion  of  a  diffused  bolt  of  lightning  carried  into  his  house 
and  to  said  instrument  over  the  defendant's  wire,  and  that  the  portion 
of  the  force  of  lightning  by  which  he  was  so  killed  might  have  been 
safely  conducted  to  earth  by  known  and  approved  appliances,  and  that 
such  appliances  were  not  provided  by  the  defendant.  There  was, 
therefore,  evidence  from  which  the  jury  might  find  that  negligence  on 
the  part  of  the  defendant,  was  the  cause  of  the  decedent's  death. 

The  case — Question  of  contributory  negligence  here  for  the  jury — ^Upon  the  ques- 
tion of  contributory  negligence  on  the  part  of  the  decedent,  the  evi- 
dence was  not  so  decisive  either  w^ay  as  to  leave  no  room  for  reasonable 
doubt  or  opposing  inferences,  and  that  question  was  therefore  properly 
for  the  jury. 

Same — Evidence  in  the  light  of  matters  of  common  knowledge — ^The  facts,  cir- 
cumstances and  surroundings  which  the  evidence  tended  to  show, 
might  properly  be  considered  in  the  light  of  the  common  and  extensive 
use  of  telephones  and  the  manner  and  places  of  their  use. 

Case,  broagbfc  by  the  plaintiff  as  adminlBtrator  of  the  estate 
of  Dr.  Royal  T.  Sawyer,  deceased,  to  recover  the  pecuniary 
damages  saffered  by  his  next  of  kin  in  consequence  of  his  death,, 
claimed  to  have  been  caused  by  the  wrongful  act,  neglect  or  de- 
fault of  the  defendant.  Plea,  the  general  issue.  Trial  by  jury 
Rutland  County,  September  Term,  1899,  Taft^  C.  J.,  presiding. 
Verdict  and  judgment  for  the  plaintiff.  The  defendant  ex- 
cepted. 
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At  the  close  of  the  evidence  the  defendant  moved  the  court 
to  direct  a  verdict  in  its  favor.  This  motion  was  overraled. 
The  grounds  of  the  motion  as  summarized   by  the  defendant'^ 

counsel  were  as  follows : 

1.  That  the  plaintiff's  intestate's  death  having  been  caused 
b;  a  flash  of  lightning,the  defendant  was  not  under  any  contract- 
ual obligation  to  prevent  the  occurrence. 

2.  That  it  was  impossible  to  have  prevented  it.  That 
there  was  no  appliance,  or  device,  which  could  have  prevented 
it ;  and  that  in  the  absence  of  any  express  contract  of  insurance^ 
no  legal  duty  was  imposed  upon  the  defendant  to  perform  an 
impossibility. 

*8.  That  the  plaintiff's  intestate  was  guilty  of  such  contrib- 
utory negligence  that  no  recovery  could  be  had. 

G.  E.  Lawrence  and  Butler  (&  Moloney  for  the  plaintiff. 
Sunton  (&  Stickney  for  the  defendant. 

Start,  J.  The  evidence  tended  to  show  that  the  plaintiff's 
intestate,  Dr.  Sawyer,  was  killed  by  lightning  while  sitting  in 
his  house,  under  a  telephone  instrument  owned  by  the  defendant 
and  by  the  defendant  there  placed,  maintained  and  connected 
with  its  telephone  line  and  instruments  under  a  contract  to  do  so 
for  a  stipulated  rent  to  be  paid  by  the  deceased.  The  plaintiff 
claims  that  the  lightning  came  to  and  entered  the  house  over  the 
defendant's  telephone  wire;  that  the  defendant  was  negligent 
in  that  it  did  not  provide  and  maintain,  in  connection  with  its 
wires  and  instruments,  any  appliance  to  conduct  the  lightning  to 
the  ground,  or  out  of  the  house,  without  injury  to  the  inmates 
therein  ^  and  that  the  deceased  came  to  his  death  by  reason  of 
such  neglect. 

It  appears  that  telephone  wires  from  strokes  of  lightning, 
atmospheric  conditions,  and  by  coming  in  contact  with  electric 
light  and  trolley  wires,  may  become  charged  with  electricity  so 
as  to  endanger  life  and  property.  And  the  evidence  tended  to 
show,  that,  in  the  absence  of  proper  appliances  and  ground  con. 


444         GBIFFITH,  ADMB.  V.  N.  B.  TBLBPHONB  &  TBLBGBAPH  00.         [72 

nections,  a  cnrrent  of  electricity  may  jamp  from  a  telephone  wire 
or  instrnment.  In  view  of  these  facts  and  others  that  will  be 
herein  referred  to,  it  is  clear  that  the  basiness  of  maintaining  and 
operating  a  telephone  line  is  one  that  requires  special  knowledge 
and  skill  in  the  construction,  inspection  and  repair  of  the  line 
and  instruments,  and  in  the  use  of  known  and  approved  devices, 
if  any  there  be,  to  guard  against  harmful  effects  to  persons  and 
property  from  electricity  which  may  be  conducted  over  the  line 
and  into  the  instruments ;  and  the  defendant,  in  engaging  in  the 
business,  and  in  contracting  to  place  and  maintain  its  instruments 
in  connection  with  its  wires  for  the  use  of  its  patrons  in  dwellings 
and  other  buildings,  in  the  absence  of  stipulations  to  the  con- 
trary, is  deemed  to  have  undertaken  to  possess  and  exercise  such 
knowledge  and  skill.  10  Am.  &  Sag.  £ncy.  Law,  2d.  ed.,  872 ; 
Brown  v.  Edson  Electric  Illuminating  Co.  (Md.),  46  L.  R.  A. 
745 ;  McKay  v.  Southern  BeU  Telephone  Go,^  111  Alabama  337, 
56  Am.  St.  Rep.  59 ;  Orijffm  v.  United  Electric  Light  Co.^  164 
Mass.  492,  49  Am.  St.  Rep.  477 ;  Pecham  v.  Portland  Electric 
Co,  33  Oregon  451,  72  Am.  St  Rep.  730.  Having  under- 
taken to  place  and  maintain  the  instrument  in  the  house  and 
connect  it  with  its  telephone  line  for  the  use  of  the  deceased, 
in  80  doing,  it  was  under  a  duty  to  exercise  the  care  of  a  prudent 
man  in  like  circumstances.  If,  while  in  the  exercise  of  such  care, 
it  had  reasonable  grounds  to  apprehend  that  lightning  would  be 
conducted  over  its  wires  to  and  into  the  house,  and  there  do  in- 
jury to  persons  or  property,  and  there  were  known  and  approved 
devices  for  arresting  or  dividing  such  lightning  so  as  to  prevent 
injury  therefrom  to  the  house  or  persons  therein,  then  it  was  the 
defendant's  duty  to  exercise  due  care  in  selecting,  placing  and 
maintaining,  in  connection  with  its  wires  and  instruments,  such 
^nown  and  approved  appliances  as  were  reasonably  necessary  to 
guard  against  accidents  that  might  fairly  be  expected  to  occur 
from  lightning,  when  conducted  to  and  into  the  house  over  its 
telephone  wires.  The  questions  reserved  for  consideration  are, 
whether  the  evidence  tended  to  •  show  a  neglect  of  duty  on  the 
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part  of  the  defendant  in  these  respects ;  and  whether  the  deceased, 
while  in  the  exercise  of  due  care  on  his  part,  came  to  his  death  by 
reason  of  such  neglect. 

The  evidence  tended  to  show,  that  at  the  time  Dr.  Sawyer 
was  killed,  one  of  the  defendant's  telephone  poles  was  struck  by 
lightning  at  a  point  about  one  quarter  of  a  mile  northeast  of  Dr. 
Sawyer's  house ;  that  the  lightning  seemed  to  spread  and  go  in 
different  directions,  the  wires  being  lit  up  and  seeming  to  be  all 
ablaze ;  that  this  pole  was  split  in  two,  and  several  other  poles  in 
the  immediate  vicinity,  and  in  the  direction  of  Dr.  Sawyer's 
house,  were  injured  and  the  wire  severed;  that,  at  a  point  a 
mile  and  a  half  beyond  Dr.  Sawyer's  house,  the  wire  was  wound 
around  a  lead  pipe  that  was  found  to  be  melted,  and  in  the  oppo- 
site direction  from  Dr.  Sawyer's  house,  at  Putnamsville,  traces  of 
electricity  were  found  upon  an  instrument ;  that,  just  before  the 
lightning  struck  the  defendant's  telephone  line.  Dr.  Sawyer  was 
seen  sitting  in  his  house,  under  the  telephone  instrument,  reading 
from  a  book ;  that,  just  after,  his  hair  was  discovered  on  fire  and 
red  lines  were  found  extending  down  his  neck,  chest  and  side ; 
that  traces  of  electricity  were  found  on  the  carpet,  paper  and 
floor  under  the  chair  in  which  he  was  sitting ;  that  these  were 
the  only  marks  to  indicate  that  lightning  had  entered  the  house ; 
that  no  device,  as  a  safeguard  or  protection  against  electrical  dis- 
turbances, was  attached  to,  or  connected  with,  the  instrument, 
except  on  top,  where  there  was  a  device  consisting  of  two  metal 
plates,  which,  to  be  complete,  should  be  furnished  with  a  wire 
attached  to  one  of  the  plates  and  running  to  the  ground,  and 
between  the  two  plates  was  a  plug  intended  to  ^' short  current 
the  two  plates  without  entering  the  bell  cell",  but  owing  to  a 
defect  in  the  construction  of  the  instrument  the  plug  did  not 
serve  the  purpose  for  which  it  was  intended. 

This  testimony  tends  to  show  that  when  the  lightning 
struck  the  defendant's  telephone  poles,  it  diffused  and  went  to 
earth  by  telephone  poles  in  the  immediate  vicinity  and  over  a 
wire  leading  to  Putnamsville ;  and  in  an  opposite  direction  over 
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a  wire  to  Wheeler's ;  and  that,  in  going  to  earth  by  way  of  Put- 
namsville,  a  part  of  the  current  pafised  over  the  wire  to  and  into 
Dr.  Sawyer's  house.  In  the  absence  of  any  other  strokes  of 
lightning  at  that  time,  in  the  vicinity,  and  of  any  marks  about 
the  house  that  indicated  that  lightning  had  entered  it  in  any  other 
way,  the  jury  could  properly  infer,  from  the  facts  which  the 
evidence  tended  to  show,  that  the  lightning  which  killed  Dr. 
Sawyer  came  to  and  entered  the  house  over  the  defendant's  tel- 
ephone wire. 

The  defendant  contends  that  the  force  which  killed  Dr. 
Sawyer  could  not  have  been  controlled,  diverted  or  interrupted 
by  human  agency.  A  determination  of  this  question  requires  a 
consideration  of  the  evidence.  As  we  have  seen,  the  evidence 
tended  to  show,  that  the  lightning  struck  the  defendant's  tele- 
phone pole  a  quarter  of  a  mile  from  Dr.  Sawyer's  house  ;  that  it 
diffused  and  went  to  earth  by  several  different  routes  ;  and  that 
only  a  small  part  of  that  force  went  to  Dr.  Sawyer's  house.  If 
the  jury  found  as  this  evidence  tended  to  show,  then  they  were 
not  called  upon  to  find  whether  any  human  agency  can  control 
the  course  of  a  bolt  of  lightning  in  its  passage  from  the  c1ou4b 
to  the  earth.  In  that  event,  they  were  only  required  to  find 
whether  the  course  of  such  part  of  a  bolt  of  the  lightning  as  the 
evidence  tended  to  show  went  to  Dr.  Sawyer's  house  can  be  con- 
trolled when  it  is  upon  a  telephone  wire ;  and,  in  this  connection, 
the  question  was  whether  the  particular  force  which  the  evidence 
tended  to  show  passed  over  the  defendant's  telephone  line  and 
killed  Dr.  Sawyer  could,  by  proper  ground  connections,  and  by 
the  use  of  known  and  approved  appliances,  have  been  controlled 
or  diverted  so  as  to  have  prevented  the  injury  therefrom. 

It  appears  that  the  telephone  wire  ran  along  on  Dr.  Saw- 
yer's house  for  some  distance  before  entering  the  house ;  and 
the  evidence  tended  to  show  that  the  force  which  killed  Dr. 
Sawyer  passed  over  this  wire  into  the  house  without  injury  to 
the  wire  in  that  vicinity,  and  without  injury  to  the  house. 
There  were  no  marks  to  indicate  that  lightning  had  entered  the 
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hoase,  or  that  it  had  been  in  the  immediate  vicinity,  except  the 
marks  on  Dr.  Sawyer's  body  and  slight  marks  on  the  carpet, 
paper  and  floor  under  the  chair  in  which  Dr.  Sawyer  was  sitting 
at  the  time  of  his  death.  There  was  evidence  tending  to  show 
that  lightning,  when  upon  a  telephone  wire,  will  go  to  earth  on 
the  first  ground  connection  that  it  comes  to ;  that  when  such 
lightning  as  entered  Dr.  Sawyer's  house  and  there  killed  him,  gets 
upon  a  telephone  line  and  passes  over  the  wire  without  injury  to 
the  wire,  it  ma}  be  conducted  to  earth,  by  known  and  approved 
appliances  for  that  purpose,  without  injury  to  persons  or  prop- 
erty ;  and  that,  if  the  defendant's  line  at  Dr.  Sawyer's  house  had 
been  protected  by  such  appliance  and  had  been  properly 
grounded,  the  force  which  killed  him  would  have  gone  to  the 
earth  over  such  ground  connection  instead  of  jumping  from  the 
line  and  passing  to  earth  through  Dr.  Sawyer's  body.  In  this 
connection  and  by  this  evidence,  issues  of  fact  for  the  considera- 
tion of  the  jury  were  presented.  It  was  for  them  to  find  what 
force  passed  over  the  defendant's  telephone  line  to  Dr.  Sawyer's 
house  and  there  killed  him,  and  to  find  the  extent  of  that  force. 

When  the  jury  had  found  what  the  force  was  and  its  extent, 
it  was  for  them  to  say  whether  there  were  known  and  approved 
appliances  for  arresting,  diverting  and  controlling  such  force  so  as 
to  prevent  injury ;  and  whether  the  defendant  was  negligent  in 
not  providing  such  appliances ;  and  whether  the  deceased  came 
to  his  death  by  reason  of  such  neglect. 

Upon  the  question  of  contributory  negligence,  the  evidence 
was  not  so  decisive  one  way  or  the  other  as  not  to  leave  a  reason- 
able doubt  or  room  for  opposing  inferences.  As  we  have  seen, 
the  character  of  the  business  in  which  the  defendant  was  eugac^ed, 
and  its  undertaking  to  maintain  an  instrument  in  Dr.  Sawyer's 
house  for  bis  use,  were  such  that  it  was  under  a  duty  to  exercise 
the  care  of  a  prudent  man  in  like  circumstances,  in  selecting, 
placing  and  maintaining,  in  connection  with  its  wires  and  instru- 
ments, such  known  and  approved  appliances  and  ground  connec- 
tions as  were  Reasonably  necessary  to  guard  against  accidents 
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from  lightning  striking  its  telephone  line  and  passing  along  its 
wires.  The  evidence  tended  to  show,  that  a  telephone  line,  by 
the  use  of  known  and  approved  appliances,  and  by  proper  ground 
connections,  may  be  so  constructed  that  the  telephone  instruments 
will  be  comparatively  safe ;  that  there  were  no  such  appliances 
or  connections  at  or  near  Dr.  Sawyer's  house  that  were  intended, 
in  their  then  condition,  to  guard  against  accidents  from  such 
lightning  as  the  evidence  tended  to  show  killed  t)r.  Sawyer ;  that 
there  was  a  plug  with  the  instrument,  which  was  intended  to  be 
inserted  between  the  plates  on  the  top  of  the  instrument,  for  the 
purpose  of  cutting  the  current'  of  electricity  out  of  the  instru- 
ment ;  and  that,  just  before  Dr.  Sawyer  was  killed,  his  daughter 
placed  this  plug  between  the  plates,  but  there  was  no  ground 
connection,  and  the  hole  under  the  plates  was  too  small  to  receive 
the  plug,  and,  by  reason  of  these  defects,  it  did  not  serve  the 
purpose  for  which  it  was  intended.  There  was  also  evidence 
tending  to  show  that  the  storm  came  on  without  much  warning. 
One  witness,  at  least,  testified,  ''  It  seemed  to  come  up  sudden." 
Upon  this  evidence,  it  was  for  the  jury  to  say  whether  the  de- 
ceased knew,  or  ought  to  have  known,  that  the  instrument  was 
not  provided  with  proper  appliances  and  ground  connection  to 
guard  against  injurious  effects  from  lightning  when  conducted  to 
his  house  over  the  defendant's  telephone  line ;  whether  a  prudent 
man,  in  like  circumstances,  would  have  assumed  that  the  defend- 
ant had  done  its  duty  in  these  respects,  and  omitted  to  inquire  or 
investigate  for  himself ;  whether  the  deceased  knew,  or  ought  to 
have  known,  that  a  storm  was  approaching:  and  whether  he 
knew,  or  ought  to  have  known,  of  any  facts  that  would  have 
warned  a  prudent  man  in  like  circumstances  of  approaching 
danger  and  caused  him  to  take  measures  for  his  safety  by  going 
to  some  other  place,  or  doing  something  that  was  omitted  by  the 
deceased.  The  facts,  circumstances  and  surroundings  which  the 
evidence  tended  to  show  were  such  that  fair  minded  men  might 
reasonably  draw  different  conclusions,  and  were  such,  when  con- 
sidered in  the  light  of  the  common  and  extensive  use  of  telephones, 


r 


Vt.]  BOYD  V.   DOUGLASS.  449 

and  the  manner  and  place  of  using  them,  that  a  fair  minded  man 
might  reasonably  say  that  the  deceased,  at  the  time  he  came  to 
hid  death,  was  intently  reading  in  his  library,  wholly  unconscious 
of  the  danger  to  which  he  was  exposed ;  and  that,  in  this,  he  was 
doing  as  a  prudent  man,  under  like  circumstances,  would  be  very 
likely  to  do.  The  question  of  whether  the  deceased  was  in  the 
exercise  of  due  care  was  for  the  jury. 

Judgment  affirmed. 


Ansel  0.  Botd  v.  Henby  Doualass. 
May  Term,  1900. 

» 

Present :  Taft,  C.  J.,  Rowbll,  Tylkr,  Munson,  Thompson,  and  Watson,  J  J. 

Opinion  filed  November  30,  1900. 

J^iures — What  ordinarily  removable  by  tenant,  immatericd  when  lease  is  decisive 
— When  a  tenant  is  precluded  from  removing  a  fixture  by  the  character 
of  the  lease  under  which  he  holds  the  demised  premises,  facts  from 
which  an  intention  to  remove  existing  at  the  time  of  the  annexation  of 
the  fixture  might  otherwise  be  presumed,  and  which  might  otherwise 
make  the  fixture  removable  by  the  tenant,  are  inmiaterial. 

Building  as  a  fixture — When  not  removable  by  a  tenant — ^A  building,  erected 
by  a  tenant  on  the  demised  premises  pursuant  to  a  covenent  in  the 
lease,  is  not  removable  by  him  unless  the  lease  gives  him  a  right  to  re- 
move it. 

Building  as  a  fixture — Construction  of  lease  requiring  erection  of  building  and 
reserving  no  rent — ^A  building  was  not  removable  by  a  tenant  which  was 
erected  by  him  on  the  demised  premises  under  a  lease  for  five  years, 
which  reserved  no  rent,  but  required  the  erection  of  the  building 
within  one  year  on  pain  of  forfeiture,  and  which  gave  no  right  of 
removal. 

Trespass,  to  determine  the  right  of  a  tenant  to  remove  a 

certain  building  from  premises  in  question.     Trial  by    court, 
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Windham  County,  March  Term,  1900,  Startj  J.,  presiding.  Bj 
agreement  of  counsel  the  facts  were  found  and  filed  by  the  pre- 
siding judge  in  vacation.  Judgment  on  facts  found  for  the  de- 
fendant to  recover  his  costs.     The  plaintiff  excepted. 

The  lease  in  question,  the  terms  of  which  are  sufficiently  set 
out  in  the  opinion,  was  dated  and  recorded  June  27,  1896. 
Thereafter  the  building  in  question  was  erected  on  the  de- 
mised premises  by  the  lessee  under  his  lease.  On  the  19th  day 
of  October,  1899,  the  plaintiff  was  in  possession  of  the  premises 
by  virtue  of  a  warranty  deed  from  the  lessor,  and  on  that  day  the 
defendant,  acting  under  the  direction  of  the  lessee,  entered  upon 
the  premises  for  the  purpose  of  moving  the  building  therefrom 
and  was  attempting  to  do  so  when  the  plaintiff  notified  him  to 
desist  and  this  suit  was  brought.  The  suit  was  brought  for  the 
purpose  of  determining  the  ownership  of  the  buOding  and  the 
plaintiff  on  trial  claimed  only  nominal  damages. 

Charles  S.  Chase  for  the  plaintiff. 

Arthur  P.  Carpenter  for  the  defendant. 

MuNsoN,  J.  If  the  nature,  purpose  and  manner  of  annex- 
ation of  the  building  in  question  are  such  as  would  ordinarily 
make  it  removable  by  the  tenant,  the  defendant  is  nevertheless 
precluded  from  removing  it  by  the  character  of  the  lease.  The 
lease  is  for  five  years  without  reservation  of  rent,  requires  the 
erection  of  a  specified  building  in  one  year  on  pain  of  forfeiture, 
and  gives  no  right  of  removal.  The  building  erected  under  this 
lease  cannot  be  treated  as  a  removable  fixture.  A  tenant's  right 
of  removal  rests  upon  the  ground  that  the  fixture  is  annexed  for 
his  own  benefit,  and  not  to  enhance  the  value  of  the  freehold. 
An  intention  to  remove  it  is  presumed  to  exist  at  the  time  of 
annexation,  and  this  intention  is  held  to  prevent  its  becoming 
inseparably  connected  with  the  realty.  But  there  is  no  room 
for  these  considerations  when  the  demise  stands  upon  a  condi- 
tion which  requires  the  annexation.  The  only  intention  which 
can  then   be  recognized   is  that  evidenced  by  the  agreement. 
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The  facts  from  which  a  contrary  intention  would  be  deduced  in 
the  absence  of  such  an  agreement  are  made  immaterial  by  its 
existence.  In  whatever  manner  the  fixture  may  be  annexed,  the 
lessee  will  have  no  right  to  remove  it,  if  the  lease  requires  its 
annexation,  and  afEords  no  indication  that  the  connection  was 
intended  to  be  temporary.  A  building  erected  by  a  tenant  on 
the  demised  premises  pursuant  to  a  covenant  in  his  lease  is  not 
removable,  unless  the  lease  gives  him  a  right  to  remove  it.  13 
A.  &  E.  Ency.  Law.  2d.  ed.  660 ;  Dean  v.  Sutchinsofij  40  N.  J. 
Eq.  83  ;  Price  v.  Orioe,  92  Va.  763  ;  Oett  v.  McManus,  47 
Cal.  56  ;  J/^ew  York  v.  Brooklyn  Fire  Ins.  Co.  41  Barb.  231. 

Judgment  revers^  and  judgment  for  plaintiff  for  one  cent 
damages  and  costs. 


Town  Sohool  District  of  Brattlbboro  v.  School  District  No. 

2  OF  Brattleboro. 

May  Term,  1898. 

Present :  Taft,  C.  J.,  Rowbll,  Munson,  Start  and  Thompson,  JJ^ 

Opinion  filed  November  30,  1900. 

Constmetion  of  statutes — School  law — No.  ISO,  Acts  of  1890,  not  repealed  by  No. 
5,  Acts  of  1890— No.  130,  Acts  of  1890,  approved  November  20,  1890, 
giving  validity  within  the  Brattleboro  Graded  School  District  to  teach- 
ers' certificates  granted  by  the  prudential  committee  of  that  district, 
'  and  pcoviding  that  the  district  should  receive  the  same  share  of  the 
public  money  or  school  fund  as  before  the  passage  of  the  act,  was  not 
repealed  by  No.  5,  Acts  of  1890,  approved  November  20,  1890,  which 
provided  that  no  person,  other  than  the  principal  teacher  of  the  high- 
est department  of  a  graded  school,  should  teach  a  public  school  with- 
out having  a  certificate  or  permit  from  the  county  examiner,  and  which 
in  terms  repealed  all  acts  or  parts  of  acts  inconsistent  therewith. 
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I%e  conclusion  jiutified  by  recognized  rules  of  ttatulory  construction — Presumjh 
Hon  (u  to  acts  passed  at  the  same  session — ^A  repealing  claune,  which  does 
not  in  terms  refer  to  local  and  special .  laws,  may  be  held  to  relate  to 
general  laws  only,  and  this  principle  is  especially  applicable  to  acts 
passed  at  the  same  session.  Acts  passed  at  the  same  session  are  to  be 
construed,  if  possible,  so  as  to  give  effect  to  each,  as  it  is  not  to  be  sup- 
X)osed  that  the  Legislature  intended  that  they  should  repeal  one  an- 
other. 

The  language  of  the  earlier  ad  and  thai  of  the  repealing  clause  of  the  later  afford 
some  indication  that  the  two  acts  were  intended  to  stand  together — Legista- 
live  journals  in  aid  of  construction — References  to  the  legislative  journals 
of  the  session  of  1890  are  made  for  such  light  as  they  afford  upon  the 
question  of  construction  under  consideration,  and  from  what  they 
show  it  is  fair  to  infer  that  possible  modifications  of  the  general  law  at 
that  session  were  in  the  mind  of  the  Legislature  when  No.  130  was 
passed.  In  this  view  some  significance  is  to  be  attached  to  a  provision 
of  No.  130,  that  no  public  or  general  law  should  be  so  construed  as  to 
conflict  with  the  provisions  of  No.  130.  While  this  could  not  operate  aa 
a  restriction  upon  further  legislative  action,  it  may  properly  be  con- 
sidered in  ascertaining  the  intended  scope  of  the  repealing  clause  of 
Act  No.  5,  subsequently  passed. 

Qmstilvluynal  law^No,  ISO,  Acts  of  1890,  is  cofutihUionoZ— No.  130,  Acts  of 
1890,  is  not  repugnant  to  article  seven  of  the  Bill  of  Rights.  The  legis- 
lature may  confer  upon  cities,  villages,  and  school  districts,  diverse 
privileges  and  powers  without  infringing  the  principle  that  government 
is  instituted  for  the  common  benefit  of  the  community  and  not  for  the 
particular  advantage  of  a  part  of  it. 

Construction  of  statutes — Meaning  of  language  employed  determined  by  manifest 
purpose  of  enactment — Share  of  Brattleboro  Graded  School  District  in  putfUc 
money  determined  by  general  law  aJt  time  of  division — ^The  provision  of  No. 
130,  Acts  of  1890,  that  the  Brattleboro  Graded  School  District  shall  re- 
ceive the  same  share  of  the  public  money  "as  before  the  passage  of 
this  act''  means  only  that  its  proportionate  share  of  the  public  money 
shall  be  unaffected  by  the  act,  as  is  shown  by  the  manifest  purpose  of 
the  enactment.  The  public  money  of  the  Town  of  Brattleboro  is  to  be 
divided  in  accordance  with  the  general  law  in  force  at  the  time  of  the 
division. 

V,  S.  848  provides  the  only  method  of  division  of  public  money  known  to  the 
present  law — By  the  school  law  of  1888,  a  graded  school  district  in  a  town 
not  having  the  town  system  of  schools  had  its  share  of  the  public  money 
determined  on  the  basis  provided  by  section  234,  and  a  graded  school 
district  in  a  town  having  the  town  system  had  its  share  determined 
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upon  another  basis  provided  by  section  141.  By  No.  20,  Acts  of  L892, 
all  towns  were  given  the  town  system,  the  act  containing  a  provision 
that  incorporated  school  districts  should  in  no  way  be  affected  by  the 
provisions  of  that  act.  Assuming  that  this  provision  as  originally  en- 
acted applied  to  the  division  of  public  money,  and  required  that  a 
graded  school  district,  in  a  town  which  did  not  previously  have  the  town 
system,  should  have  its  share  of  the  public  money  determined  in  accord- 
ance with  said  section  234  which  was  not  then  expressly  repealed,  still 
the  kindred  provision  in  the  revision  of  1894  can  have  no  such  applica- 
tion, for  that  revision  expressly  repealed  the  entire  school  law  of  1888 
and  did  not  re-enact  section  234.  Since  the  revision  of  1894  took  effect 
the  only  method  of  division  of  public  money  known  to  the  law  is  that 
provided  by  V.  S.  848. 
PrctcHce  in  the  Supreme  Court — Suggestion  of  oversight — Mtiionjor  re-hearing — 
The  procedure  in  this  case,  on  a  suggestion  of  oversight  and  of  a  desire 
for  a  re-hearing,  may  be  noted. 

Chanobby.  Heard  upon  bill  and  supplemental  bill  and 
answers  thereto,  Windham  County,  September  Term,  1897, 
lioas^  Cliancellor.  Decree  in  accordance  with  the  prayer  of  the 
bUl.     The  defendant  school  district  appealed. 

The  bill  and  supplemental  bill  were  filed  respectively  May  29, 
1897,  and  August  20,  1897,  and  set  out  that  the  selectmen  of  the 
Town  of  Brattleboro  were  threatening  to  divide  the  public  school 
money  then  in  the  treasury  of  said  town  between  the  town  school 
district  and  the  Brattleboro  Graded  School  District  upon  the  basis 
of  the  aggregate  attendance  of  scholars,  and  prayed  for  an  in- 
junction. The  Brattleboro  Graded  School  District  and  the  select- 
men of  the  town  were  made  defendants. 

After  the  delivery  of  the  opinion  of  the  Supreme  Court  pro- 
ceedings were  taken  by  the  orator  for  a  further  hearing  upon  its 
claim  that  No.  130,  Acts  of  1890,  was  repealed  by  No.  5,  Acts  of 
1890,  and  upon  the  question  as  to  what  was  the  general  law 
determining  the  division  of  said  public  money  at  the  time  in 
question. 

Waterman^  Martin  db  Hitt  for  the  orator. 
Clarke  C,  FitU^  Ha%Tdn%  &  Sohwenk  and  Z.  M,  Bead  for 
the  defendant  district. 
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MuNSON,  J.  It  is  provided  by  No.  130,  Acts  of  1890,  ap- 
proved Nov.  20,  1890,  that  cjertificates  of  qualification  granted 
by  the  pradential  committee  of  the  Brattleboro  graded  school 
district  shall  have  the  same  validity  within  that  district  as  if 
granted  under  the  provisions  of  the  ^^present  school  law,"  and 
that  the  district  shall  receive  the  same  share  of  the  public  mon- 
eys or  school  fund  as  before  the  passage  of  the  act.  The  plain- 
tiff district  claims  that  this  act  was  repealed  by  No.  5,  Acts  of 
1890,  approved  Nov.  26,  1890,  which  provides  that  no  person, 
other  than  the  principal  teacher  of  the  hig^hest  department  of  a 
graded  school,  shall  teach  a  public  school  without  having  the  cer- 
tificate or  the  permit  therein  provided  for,  and  which  in  terms 
repeals  all  acts  or  parts  of  acts  inconsistent  therewith. 

It  is  true,  as  claimed  by  the  orator,  that  Act  No.  5  was  pre- 
sented by  the  committee  as  a  new  bilU  and  did  not  come  before 
the  houses  until  after  No.  130  had  become  a  law.  But  various 
bills  repealing  or  radically  changing  the  existing  law  had  been 
introduced  early  in  the  session  and  referred  to  committees,  and 
it  is  fair  to  infer  that  possible  modifications  of  the  general  law  at 
that  session  were  in  the  mind  of  the  legislature  when  No.  130 
was  passed.  In  this  view  the  further  provision  of  that  act,  that 
no  general  and  public  law  should  be  so  construed  as  to  conflict 
with  its  provisions,  is  of  some  significance.  While  this  could 
not  operate  as  a  restriction  upon  further  legislative  action,  it  may 
properly  be  considered  in  ascertaining  the  intended  scope  of  the 
repealing  clause  subsequently  enacted. 

The  comprehensive  language  of  the  repealing  clause  does 
not  preclude  such  an  inquiry,  for  a  repealing  clause  which  does 
not  in  terms  refer  to  local  and  special  laws  may  be  held  to  re- 
late to  general  laws  only.  A  special  authority  conferred  by  the 
legislature  is  not  necessarily  affected  by  general  legislation  on 
the  subject.  The  two  may  stand  together ;  one  as  the  general 
law  of  the  land,  the  other  as  the  law  of  the  particular  case. 
State  V.  Stolly  17  Wall.  425.  This  view  is  especially  applicable 
to  acts  passed  at  the  same  session,  for  it  is  not  to  be  supposed  that 
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the  legislature  intended  that  acts  thus  passed  should  abrogate 
and  repeal  one  another.  Jfeill  v.  Keese^  5  Tex.  23: 51  Am.  Dec. 746. 
Consequently  it  is  an^ established  rule  that  acts  passed  at  the  same 
session  are  to  be  so  construed,  if  possible,  as  to  give  effect  to 
each.  This  rule  applies  to,  and  may  control,  the  construction  of 
a  clause  of  express  repeal ;  so  that  if  there  is  an  apparent  intent 
to  give  the  clause  a  qualified  or  limited  operation,  that  intent 
will  prevail  over  the  literal  and  unqualified  sense  of  it.  Endl. 
on  Int.  of  Stat.  sec.  43  note.  We  think  the  recognized  rules  of 
statutory  construction  justify  the  conclusion  that  No.  5  was  not 
intended  to  repeal  No.  130. 

But  the  plaintiff  claims  further  that  the  special  act  in  question 
is  repugnant  to  the  seventh  article  of  our  Bill  of  Kights,  in  that 
it  permits  the  district  to  share  in  the  public  money  without  having 
its  schools  taught  by  teachers  whose  qualifications  have  been 
ascertained  by  the  examination  to  which  other  teachers  are 
subjected.  The  provision  referred  to  is  in  substance  that  govern- 
ment is  instituted  for  the  common  benefit  of  the  community,  and 
not  for  the  particular  ad  van  tage  of  a  part  of  it.  Doubtless  the  same 
effect  is  to  be  given  to  this  provision  that  is  given  the  require- 
ment found  in  other  state  constitutions,  that  laws  shall  be  general 
and  for  the  equal  benefit  of  all.  But  these  provisions  have  never 
been  understood  to  require  that  the  same  privileges  be  given  to 
all  municipal  corporations  of  the  same  kind.  Municipal  corpo- 
rations are  agencies  of  government,  and  as  such  are  peculiarly 
susceptible  of  legislative  control.  Cooley  Cons.  Lim.  389 ;  Wil- 
liams  V.  Egglestoriy  170  U.  S.  304.  School  districts  are  agencies 
of  this  character,  created  to  maintain  the  public  schools  required 
by  the  Constitution.  Cons.  Vt.  Chap.  II.  sec.  41 ;  Williams  v. 
School  District^  33  Vt.  271 ;  Town  of  Barre  v.  School  District^ 
67  Vt.  108.  The  State  is  no  more  bound  to  establish  a  uniform 
system  in  the  case  of  school  districts  than  it  is  in  the  case  of  cities 
or  villages.  It  can  delegate  more  of  its  power  to  one  municipality 
than  to  another,  and  vary  its  regulations  in  recognition  of  the  diff- 
erent conditions  and  necessities  of  different  localities.  It  is  for  the 
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legifilature  to  say  whether  fewer  or  other  safeguards  than  those 
elsewhere  required  are  adequate  to  secure  a  proper  use  of  the 
public  moneys  in  the  defendant  district. 

It  appears. then  that  the  schools  of  the  defendant  district  are 
such  as  entitle  it  to  draw  public  money.  But  the  orator  claims 
that  if  Act  No.  130  is  in  force,  the  division  of  public  money  must 
be  in  accordance  with  the  law  existing  at  the  time  of  its  passage, 
and  not  pursuant  to  provisions  subsequently  enacted.  This  claim 
is  based  upon  the  provision  that  the  graded  school  district  shall 
receive  the  same  share  of  the  public  money  as  before  the  passage 
of  the  act.  But  the  more  obvious  meaning  of  the  language  must 
yield  to  the  manifest  purpose  of  the  enactment.  Endl.  sec.  295. 
The  purpose  of  the  legislature  was  not  to  secure  to  the  Brattle- 
boro  districts  a  continuance  of  the  existing  method  of  division 
regardless  of  future  changes,  but  to  secure  to  the  graded  school 
district  its  proportion  of  the  public  money  notwithstanding  its 
want  of  the  certificate  which  the  general  law  made  a  condition 
of  participation.  We  think  the  public  money  of  the  town  of 
Brattleboro  is  to  be  divided  in  accordance  with  the  general  law 
in  force  at  the  time  of  the  division. 

Decree  reversed  and  cav^se  remanded  with  mandate  that  the 
hill  be  dismissed  with  costs. 

Upon  the  delivery  of  the  above  opinion  the  solicitors  for 
the  orator  suggested  that  certain  material  matters  appeared  to 
have  been  overlooked  in  the  consideration  of  the  case,  and 
asked  that  the  mandate  be  withheld  to  enable  them  to  bring 
those  matters  to  the  attention  of  the  court.  The  case  was  there- 
upon entered  "  with  the  court" ;  and  in  the  vacation  following 
the  orator  had  leave  to  file  a  motion  for  a  re-hearing  embodying 
a  statement  of  the  grounds  relied  upon,  and  was  directed  to  give 
a  copy  thereof  to  defendant's  solicitor,  who  had  leave  to  file  ob- 
jections to  the  granting  of  such  motion.  Upon  the  papers  sub- 
mitted under  these  orders,  the  court  considered  whether  further 
hearing  should  be  granted. 
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The  point  made  in  regard  to  the  repealing  clause  will  not 
be  entertained  as  a  ground  of  re-hearing,  for  the  effect  of  that 
clause  was  not  overlooked  in  disposing  of  the  case,  as  clearly 
appears  from  the  opinion. 

It  is  true^as  surmised  by  counsel,  that  the  court  assumed*, 
without  special  consideration,  that  the  result  arrived  at  required 
a  division  in  accordance  with  the  provisions  of  V.  S.  848.  The 
motion  is  therefore  entertained  upon  the  second  point  made ; 
but,  upon  consideration  of  the  grounds  set  forth  in  its  support, 
we  are  satisfied  that  the  court  was  right  in  its  assumption,  and 
that  a  further  hearing  is  unnecessary. 

Sections  234-5,  No.  9,  Acts  of  1888,  provided  that  a  part  of 
the  public  money  should  be  divided  among  the  school  districts 
of  each  town  equally,  and  the  remainder  in  proportion  to  the 
aggregate  attendance ;  while  sec.  141  provided  that  a  graded 
school  district  in  a  town  having  the  town  system  should  share  in 
all  the  public  money  upon  the  latter  basis.  Section  1,  No.  20, 
Acts  of  1892,  made  each  town  a  single  school  district,  but  pro- 
vided that  incorporated  districts  should  in  no  way  be  affected  by 
the  provisions  of  that  act.  The  provisions  of  sees.  234-5  re- 
mained applicable  to  Brattleboro  until  the  passage  of  No.  20, 
Acts  of  1892,  for  it  did  not  have  the  town  system  until  given  it 
by  that  act  ;  and  it  is  claimed  that  the  graded  school  district 
will  be  favorably  affected  by  the  act  unless  the  method  of  divis- 
ion established  by  sees.  234-5  is  retained.  If  it  be  true  that 
the  orator  remained  entitled  to  this  division  under  the  act  of 
1892,  it  certainly  has  not  been  entitled  to  it  since  the  revision  of 
1894  went  into  effect.  It  may  be  that  the  mere  re  arrangement 
of  these  statutes  as  shown  in  sees.  664-5  and  sees.  848-9  in  chap- 
ters 36  and  45  of  the  revision,  would  not  alter  their  effect ;  but 
this  re-arrangement  was  accompanied  by  an  express  repeal  of 
No.  9,  Acts  of  1888,  without  a  re-enactment  of  the  provisions  of 
sec.  234.  Conceding  to  the  exception  as  originally  enacted  the 
effect  claimed,  it  caunot  have  that  effect  as  embodied  in  the  re- 
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vision  in  connection  with  this  repeal.    The  only  method  of  divis- 
ion known  to  the  present  law  is  that  given  in  V.  S.  848. 

Motion  overruled. 


Helbn  B.  Clark  v.  Employers'  Liability  Assuranob  Company. 

October  Term,  1897. 
Present :  Ross,  C.  J.,  Taft,  Rowell,  Munson,  Tyler  and  Thompson,  JJ. 

Opinion  filed  November  30,  1900. 

Ascertainment  of  fads  by  evidence  wholly  circurmtanticU — Legiiimaie  scope  of 
inquiry — Reception  of  evidence  not  rendered  error  by  tUtimale  development 
of  imm/iiericUity — It  being  necessary  in  a  suit  on  an  accident  insurance 
policy  to  ascertain  the  cause  of  the  death  of  the  insured  from  evidence 
wholly  circumstantial,  it  was  proper  to  receive  evidence  of  every  fact 
that  entered  into  the  situation  at  the  time  of  the  catastrophe,  and  if  it 
ultimately  appeared  that  some  such  facts  were  so  controlling  as  to  make 
it  certain  that  other  attending  circumstances,  of  which  evidence  was 
received  against  objection,  had  nothing  to  do  with  the  catastrophe,  error 
could  not  be  attributed  to  the  court  in  having  permitted  the  inquiry  to 
take  the  range  above  indicated. 

Evidence  by  deposition — Exclusion  of  irresponsive  hearsay  not  specifically  objected 
to— It  appearing  from  a  deposition  that  a  part  of  an  answer  was  not 
responsive  to  the  question  put  and  was  hearsay,  it  was  proper  on  trial 
to  exclude  so  much  of  the  answer  as  appeared  to  be  hearsay,  although 
no  specific  objection  was  made  thereto  at  the  taking  of  the  deposition. 

Admissibility  of  a  party's  evidence  must  be  apparent  when  offered — ^Evidence 
which  might  have  tended  to  show  that  an  ancestor  of  the  insured  did 
not  die  of  heart  disease  had  no  tendency  when  standing  alone  to  show 
that  he  did  die  of  apoplexy,  and  such  evidence  offered  when  there  was 
no  evidence  in  the  case  as  to  the  manner  of  the  ancestor's  death  was 
properly  excluded. 

Examination  of  witnesses — Unnecessary  embodiment  of  irrelevant  and  pr^udidai 
matter  in  a  question — It  is  improper  in  questioning  a  witness  to  assume 
or  state  a  fact  which  is  unnecessary  to  the«inquiry  and  which  is  irrele- 
vant and  prejudicial. 
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I^artiei  to  actions — Action  on  insurance  policy — Beneficiary  may  sue — When  the 
undertaking  in  an  insurance  policy  is  to  pay  to  a  beneficiary  named,  the 
beneficiary  may  maintain  a  suit  on  the  policy. 

Motion  for  verdict  on  the  whole  evidence  overruled — There  being  evidence  in 
this  case  tending  to  sustain  ftie  plaintiff 's  declaration,  a  motion  for  a 
yerdict  in  favor  of  the  defendant  on  the  whole  evidence  was  properly 
overruled.    The  evidence  so  tending  is  reviewed  in  the  opinion. 

Cause  of  action  to  be  proved  as  alleged — In  an  action  on  an  accident  insurance 
policy  the  plaintiff  cannot  recover  on  proof  that  the  insured's  death 
resulted  from  an  accident  substantially  different  from  the  one  set  out 
in  the  declaration. 

Unnecessary  allegation  of  relevant  matter  to  be  proved — In  an  action  on  an 
insurance  policy  matters  material  and  relevant  to  the  injury  received 
must  be  proved  as  alleged,  although  they  were  unnecessarily  alleged. 
It  is  only  when  matter  unnecessarily  alleged  is  wholly  foreign  and 
irrelevant  to  th^  cause  of  action  or  is  repugnant  to  what  has  gone  before 
that  it  can  be  rejected  as  surplusage. 

Mule  applies  to  master  alleged  under  a  restrictive  or  explanatory  videlicet — The 
necessity  of  proof  of  material  matters  alleged  is  not  affected  by  the  fact 
that  they  are  alleged  under  a  videlicet  that  is  merely  restrictive  and 
explanatory  of  a  preceding  general  allegation,  and  not  in  any  way 
inconsistent  with  it. 

Relevant  and  consistent  allegaiions  under  a  videlicet  traversed  by  the  general  issue — 
The  general  issue  is  sufficient  to  traverse  and  put  in  issue  any  unneces- 
sarily particular  averments  of  relevant  and  consistent  matter  alleged 
under  a  videlicet. 

Construction  of  insurance  contract — *  ^Indirectly**  not  synonymous  unth  *  ^partly*  * — 
In  an  accident  insurance  policy  which  does  not  insure  against  death 
occasioned  wholly  or  partly,  directly  or  indirectly,  by  disease,  the  right 
of  recovery  is  narrowed  by  the  use  of  the  word  indirectly. 

Evidence  ground  for  opposing  inferences  of  fact — Right  to  instruction  applicable 
to  facts  found  established — No  waiver  by  not  objecting  for  variance — ^The 
plaintiff's  evidence,  wholly  circumstantial,  being  such  as  to  afford 
ground  for  opposing  inferences  as  to  whether  the  insured's  death  resulted 
from  an  injury  received  in  the  manner  alleged  in  the  declaration,  or 
from  an  injury  received  in  a  different  manner,  the  defendant,  by  not 
objecting  to  the  evidence  on  the  ground  of  variance,  did  not  waive  the 
right  to  have  the  jury  instructed  to  the  effect  that  the  plaintiff  could 
not  recover  if  they  found  that  the  insured  died  from  an  injury  received 
in  a  different  way  from  that  alleged  in  the  declaration. 

Death  caused  directly  and  wholly  by  external  violence  may  be  indirectly  caused  by 
disease — If,  as  some  of  the  evidence  tended  to  show,  the  insured,  in  conse- 
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quenoe  of  spontaneous  apoplexy,  fell  before  an  approaching  wagon, 
andt  while  in  a  helpless  condition  so  caused,  was  crushed  to  death  by 
its  wheels,  his  death  was  caused  indirectly  by  the  apoplectic  stroke^ 
although  it  was  caused  directly  and  wholly  by  the  crushing. 

Gbnbbal  and  8PBCIAL  ASSUMPSIT,  in  whlch  the  plain- 
tiff as  beneficiary  sougbt  to  recover  upon  a  policy  of  accident  in- 
surance upon  the  life  of  Barma  A.  Clark,  her  hnsband.  Pleas, 
the  general  issue  and  a  special  plea  setting  out  that  the  insured 
came  to  his  death  from  spontaneous  or  natural  apoplexy.  Trial 
by  jury,  Windham  County,  September  Term,  1896,  Start,  J.» 
presiding.  Verdict  and  judgment  for  the  plaintiff.  The  defend- 
ant excepted. 

On  September  30,  1895,  the  dead  body  of  the  insured  was 
found  lying  in  a  highway  in  the  Town  of  Brattleboro.  When 
last  seen  alive  he  was  apparently  in  good  health  and  was  about 
starting  upon  a  drive  with  a  loaded  team.  The  evidence  as  to 
his  death  was  wholly  circumstantial. 

The  result  of  an  autopsy  on  his  body  was  given  in  evidence, 
and  the  expert  testimony  of  physicians  was  introduced  by  both 
parties.  There  was  evidence  of  apoplexy,  the  plaintiff  claiming 
that  the  apoplexy  was  the  result  of  an  injury,  was  traumatic  apo- 
plexy, and  the  defendant  claiming  that  the  apoplexy  was  not 
caused  by  any  injury  but  was  natural  or  spontaneous  apoplexy. 

The  evidence  introduced  by  the  defendant  tended  to  show 
that  the  mother  of  the  insured  died  from  apoplexy  and  that  a 
brother  of  the  insured  had  suffered  an  apoplectic  shock  from 
which  he  afterwards  recovered.  The  defendant  introduced  in 
evidence  the  deposition  of  Dr.  Daniel  Campbell,  one  question  in 
which  was  "  Whether  you  remember  the  occasion  of  his  [the 
insured's]  maternal  grandfather's  death?"  The  answer  was: 
"  That  would  be  Atherton  Hall.  Yes,  I  remember  he  had  no 
physician,  he  went  out  to  milk  one  morning  and  was  gone  longer 
than  usual  and  was  found  dead  in  the  yard."  The  court  excluded 
that  part  of  the  answer  following  the  word  "  Yes."  The  depo- 
nent testified  that  he  had  been  Atherton  Hall's  family  physician, 
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and  was  asked  the  qnestioD,"  Whether  you  ever  knew  of  bis  having 
had  any  heart  trouble  ?"  His  answer  was  "  No."  This  question 
and  answer  were  excluded. 

At  the  close  of  the  evidence  the  defendant  moved  that  a 
verdict  be  directed  in  its  favor  for  that  upon  the  whole  evidence 
the  plaintiff  was  not  entitled  to  recover. 

The  defendant  excepted  to  the  failure  of  the  court  to  comply 
with  certain  of  its  requests  to  charge  and  to  the  charge  as  given 
with  respect  to  the  subject  matter  thereof.  These  requests  and 
the  portion  of  the  charge  material  to  the  exceptions  appear  from 
the  opinion. 

WaUrmcm^  Martin  dk  Hitt  and  Kittredge  Hdshma  for  the 
plaintiff. 

John  LawM  and  Clarke  G.  Fitts  for  the  defendant. 

M0NSON,  J.  The  insured  was  found  lying  dead  in  the  road, 
where  the  wheels  of  his  wagon  had  evidently  passed  over  his 
neck.  He  was  seen  by  no  one  from  the  time  he  started  until 
after  his  death,  and  his  movements  could  be  ascertained  only 
from  evidentiary  circumstances.  There  was  a  watering-trough 
beside  the  road  he  had  passed  over,  placed  at  a  level  which  re- 
quired the  unchecking  of  a  horse  to  enable  it  to  drink.  The  body 
was  found  about  twenty  feet  from  this  trough,  and  the  horse  a 
short  distance  further  on.  There  were  tracks  which  indicated 
that  the  horse  had  been  brought  up  to  the  trough,  and  that  the 
deceased  was  upon  the  ground  at  that  point.  There  was  also 
evidence  of  tracks  leading  from  the  vicinity  of  the  trough  to  the- 
location  of  the  body,  along  that  side  of  the  road  on  which  the 
trough  stood,  and  a  little  way  from  the  tracks  made  by  the  horse. 
There  was  nothing  in  the  position  or  character  of  the  tracks,  as 
described  by  the  witnesses,  that  indicated  haste  or  struggle.  The 
body  lay  upon  its  back,. with  feet  extended  toward  the  highway 
ditch.  The  horse  was  checked  up  when  found,  but  the  case  dis- 
closes nothing  as  to  the  position  of  the  reins. 
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In  connection  with  these  matters  the  court  permitted  the 
plaintiff  to  show  that  the  horse  had  a  habit  of  starting  off  sud- 
denly after  stops  of  the  character  indicated,  and  that  it  was 
hard-bitted.  The  defendant  insists  that  the  tracks  and  the  posi- 
tion of  the  body,  as  located  by  undisputed  testimony,  left  no 
room  for  an  inference  that  the  insured's  fall  was  caused  by  his 
horse,  and  that  consequently  this  evidence  as  to  the  horse  should 
have  been  excluded.  If  the  question  were  to  be  passed  upon  as 
presented  by  counsel,  it  would  doubtless  be  held  that  the  cir- 
cumstances referred  to  were  neither  developed  with  such  pre- 
cision, nor  of  a  character  so  controlling,  as  to  require  the  exclu- 
sion of  other  circumstances  having  a  natural  connection  with 
the  fact  to  be  proved.  But  we  think  the  defendant  is  not  en- 
titled to  put  the  question  upon  this  narrow  ground.  The  cause 
of  the  insured's  death  was  to  be  ascertained  from  evidence  en- 
tirely circumstantial.  The  jury  were  entitled  to  the  aid  of 
every  fact  that  entered  into  the  situation  of  the  deceased  at  the 
time  of  his  catastrophe.  The  scope  of  legitimate  inquiry  in- 
cluded, not  only  the  strength  and  activity  of  the  man,  the  steep- 
ness of  the  grade,  the  character  and  condition  of  the  surface,  the 
style  of  the  wagon  and  the  amount  of  the  load,  but  the  disposi- 
tion and  habits  of  the  horse  in  matters  affecting  its  conduct  and 
management  under  such  circumstances.  These  facts  were  all 
material  to  the  inquiry;  and  the  admission  of  any  of  them 
against  the  defendant's  objection  could  not  put  the  court  in 
error,  even  if  it  ultimately  appeared  that  some  of  the  others 
were  so  controlling  as  to  render  it  certain  that  those  objected  to 
had  nothing  to  do  with  the  catastrophe. 

The  court  properly  excluded  so  much  of  Dr.  Campbell's 
answer  to  interrogatory  five  as  related  to  the  manner  of  Ather- 
ton  Hall's  death.  Jt  is  fairly  apparent  from  the  answer,  espe- 
cially when  read  in  connection  with  other  parts  of  the  deposition, 
that  it  was  hearsay.  But  counsel  contend  that  if  there  was  any 
uncertainty  in  regard  to  this,  the  adverse  party  should  have 
called  attention  to  it  at  the  time  of  taking  by  a  specific  objection, 
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80  that  the  uncertainty  coald  have  been  removed  by  further  in- 
quiry. We  think,  however,  that  it  was  the  duty  of  the  party 
taking  the  testimony  to  see  that  enough  appeared  to  show  its 
competency,  and  that  a  specific  objection  before  the  magistrate 
was  not  required  to  entitle  the  plaintiff  to  raise  this  question  on 
trial. 

The  question  as  to  Atherton  Hall's  having  had  any  heart 
trouble  called  for  a  matter  of  fact  and  not  of  opinion ;  and  it  is 
possible  that  the  mere  fact  that  the  family  physician  did  not 
know  of  his  having  had  heart  disease  was  evidence  tending  to 
show  that  he  did  not  have  it.  But  it  is  not  necessary  to  inquire 
as  to  this ;  for  the  fact  that  Atherton  Hall  did  not  die  of  heart 
disease  was  not  material,  unless  the  circumstances  were  such  that 
proof  that  he  did  not  die  of  heart  disease  would  tend  to  show 
that  he  died  of  apoplexy ;  and  the  previous  answers  as  to  the 
manner  of  his  death  having  been  excluded,  it  was  not  error  to 
exclude  this.  It  does  not  appear  that  there  was  any  evidence 
then  in  the  case  as  to  the  manner  of  Atherton  Hall's  death. 

One  Childs  testified  to  a  conversation  had  a  few  days  after 
the  insured's  death  with  William  B.  Clark,  a  son  of  the  deceased 
and  a  witness  for  the  plaintiff,  in  which  Clark  spoke  of  his  father's 
having  recently  had  dizzy  spells  and  trouble  with  his  head. 
Childs  was  an  insurance  agent,  representing  companies  which 
had  risks  on  the  deceased ;  and  he  was  cross-examined  at  some 
length  for  the  purpose  of  showing  his  interest.  In  the  course  of 
this  examination,  he  was  asked  if  he  did  not  take  an  active  part 
in  the  matter  from  the  time  of  the  insured's  death  until  the  time 
of  the  trial,  or  until  his  company  settled.  Upon  objection  being 
made  the  question  was  withdrawn,  whereupon  an  exception  was 
noted  to  the  asking  of  the  question  ;  and  it  is  now  objected  that 
the  last  clause  of  the  question  embodied  an  inadmissible  fact,  the 
use  of  which  was  altogether  unnecessary  to  the  purpose  of  the 
examination.  It  is,  in  truth,  difficult  to  see  how  it  became 
necessary  to  make  use  of  this  fact  in  showing  the  interest  of  the 
witness.    Plaintiff's  counsel  insist  that  the  question  was  harmless 
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because  it  did  not  indicate  whether  the  interest  of  his  company 
was  by  way  of  an  accident  policy  or  a  life  policy.  But  in  a  later 
stage  of  the  cross-examination  questions  were  asked  which  tended 
strongly  to  solve  the  doubt.  The  court  has  heretofore  indicated 
its  purpose  that  cases  shall  not  be  tried  upon  irrelevant  and 
prejudicial  matters  improperly  brought  before  the  jury  by  question 
or  argument.  It  is  doubtless  true  that  the  objectionable  features 
of  questions  of  this  character  are  sometimes  due  to  inadvertence, 
and  that  this  must  be  taken  into  consideration  in  determining  the 
proper  application  of  the  rule  to  an  exception  of  this  character. 
But  as  the  case  stands  it  is  not  necessary  to  consider  the  matter 
further. 

The  defendant's  motion  that  a  verdict  be  directed  in  its 
favor,  for  that  upop  the  whole  evidence  no  right  of  recovery  • 
was  shown,  was  properly  overruled.  It  is  claimed,  first',  that  the 
evidence  excludes  the  possibility  that  the  insured's  fall  was  caused 
by  his  horse.  It  is  said  that  the  position  of  the  body  and  the 
location  of  the  tracks  show  conclusively  that  he  was  not  struck  by 
the  horse  or  shaft.  But  if  this  be  conceded,  it  does  not  follow 
that  the  horse  had  no  connection  with  the  fall ;  and  the  allega- 
tion that  the  deceased  was  cast  or  thrown  upon  the  ground  did 
not  confine  the  plaintiff  to  proof  of  a  direct  blow.  In  the  absence 
of  any  evidence  as  to  the  reins,  they  may  be  presumed  to  have 
been  left  as  reins  are  usually  left  under  such  circumstances.  The 
evidence  that  the  tracks  of  the  deceased  were  a  little  way  from 
those  made  by  the  horse  did  not  preclude  the  possibility  that  as 
the  horse  was  leaving  the  vicinity  of  the  trough  the  deceased 
seized  the  nearest  rein  at  some  point  alongside  the  horse,  and  that 
this  connection  was  maintained  until  he  fell.  In  view  of  this,  it 
cannot  be  said  to  have  been  impossible  for  a  reasonable  man  to 
conclude  from  all  the  evidence  that  the  insured's  fall  was  due  to 
some  movement  of  his  horse. 

It  is  also  claimed  that  the  evidence  does  not  show  a  right  of 
action  in  the  plaintiff.  The  defendant  is  not  entitled  to  raise 
this  question  under  his  general  motion,  but  it  may  properly  be 
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diBpoeed  of  in  view  of  the  necessity  of  another  trial.  The  under- 
taking of  the  poliby  is  to  pay  the  primcipal  snm  to  the  plaintiff, 
and  this  entitles  her  to  maintain  the  suit.  Dav&nport  v.  Jforih- 
eastern  Mutual  Life  Aaao.  47  Yt.  528. 

The  declaration  alleges  that  the  insured's  death  ^^  resulted 
from  bodily  injuries  alone,  and  through  external,  riolent  and 
accidental  means,  to  wit :  that  he  was  accidentally  cast  or  thrown 
upon  the  ground  by  his  team  so  that  the  back  of  his  head  near 
the  base  of  the  brain  struck  on  the  hard  earth  or  stone  with  great 
force,  and  the  wheels  of  his  heavily  loaded  wagon  passed 
across  his  neck  and  chest,  so  that  by  means  of  said  accidental 
bodily  injuries  solely,  and  from  no  other  cause,  his  death  was 
then  and  there  caused."  The  defendant's  first  request  was  for  a 
charge  that  the  plaintiff  could  not  recover  unless  the  jury  found 
that  the  ^^  insured  came  to  his  death  solely  through  external,  vio- 
lent and  accidental  means,  and  from  bodily  injuries  alone,  re- 
ceived in  the  particular  manner  and  upon  the  particular  parts 
set  forth  in  the  declaration;"  the  request  concluding  with  the 
words  of  the  videlicet.  The  fifth  request  was  ^^that  the  plaintiff 
cannot  recover  if  the  jury  find  that  the  insured  came  to  the 
ground  in  any  other  way  than  by  being  cast  or  thrown  there  by 
his  team,  although  they  And  that  his  death  was  thereafter  caused 
by  his  wagon  running  over  him."  The  defendant,  if  entitled  to 
the  substance  of  the  first  request,  was  probably  not  entitled  to  a 
charge  in  its  exact  language,  for  it  would  be  sufficient  if  the  in- 
juries were  received  substantially  as  alleged.  But  the  fifth  re- 
quest presents  the  question  argued,  and  is  not  open  to  this  ver- 
bal objection.    Neither  request  was  complied  with. 

The  defendant  is  not  precluded  from  relying  upon  these  re- 
quests  by  the  fact  that  the  evidence  was  not  objected  to,  nor  by 
the  fact  that  the  language  used  did  not  present  the  matter  in  the 
light  of  a  variance.  The  failure  to  object  was  not  a  waiver,  for 
the  circumstantial  evidence  offered  had  some  tendency  to  estab- 
lish the  allegations  of  the  declaration  when  given  the  legal  effect 

30 
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claimed  by  the  defendant.  The  real  contention  is  not  that  the 
allegations  were  wholly  nnsapported,  bnt  that  the  charge  per- 
mitted the  jury  to  retnm  a  verdict  for  the  plaintiff  without  find- 
ing them  established.  The  requests  were  designed  to  secure  an 
instruction  that  would  preclude  the  retarn  of  a  verdict  for  the 
plaintiff,  unless  the  jury  found  the  facts  which  the  defendant 
claimed  were  essential  to  a  recovery.  The  question  raised  is 
whether  the  plaintiff  could  recover  upon  proof  that  the  insured's 
death  resulted  from  an  accident  different  from  the  one  set  forth 
in  the  videlicet. 

It  was  sufficient  for  the  plaintiff  to  allege  that  the  insured's 
death  resulted  solely  from  bodily  injuries,  sustained  through  ex- 
ternal, violent  and  accidental  means,  without  setting  out  the  par- 
ticulars of  the  accident  which  caused  his  fatal  injuries.  But 
those  particulars,  although  not  necessary  to  be  alleged,  were 
material  to  the  inquiry  ;  and  if  particulars  thus  material  are  un- 
necessarily alleged,  they  must  be  proved  substantially  as  stated. 
It  is  only  when  the  matter  unnecessarily  stated  is  wholly  foreign 
and  irrelevant  to  the  cause,  or  is  repugnant  to  what  goes  before, 
that  it  can  be  rejected  as  surplusage.  The  pleader  cannot  re- 
lieve himself  from  the  necessity  of  proving  unnecessary  allega- 
tions of  relevant  matter  by  putting  them  under  a  videlicet. 
The  proper  office  of  a  videlicet  is  to  particularize  or  explain  what 
goes  before  it.  It  may  restrain  the  generality  of  preceding 
words,  but  cannot  enlarge  nor  diminish  the  preceding  subject- 
matter.  In  the  former  case  it  is  merely  explanatory  of  the 
language  which  precedes  it,  while  in  the  latter  it  is  repugnant  to 
it.  When  a  material  videlicet  is  preceded  by  words  of  direct 
averment,  the  videlicet  is  regarded  as  a  direct  allegation,  and 
therefore  as  traversable ;  and  being  regarded  as  traversable,  it 
follows  that  if  traversed  it  must  be  proved.  Goald,  Plead,  ch.  3. 
sees.  36-41 ;  1  Chitt.  Plead.  228,  229,  317,  318,  392,  611.  Der- 
ragon  v.  HuUandj  68  Vt.  128  (136);  Stukely  v.  Butler j  Hob. 
175  ;  Knight  v.  Prestony2  Wils.  332;  OUason  v.  MeVikeTj  7 
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Cow.  41 ;  Hastings  v.  Lov&ring^  2  Pick.  214 ;  2  Sannd.  P.  II. 
291  a. 

The  videlicet  in  this  case  is  merely  restrictive  and  explana- 
tory of  the  preceding  general  allegation,  and  is  in  no  way  incon- 
sistent with  it.  It  is  an  unnecessarily  particular  statement  of 
relevant  matter,  and  not  a  statement  foreign  to  the  inquiry.  In 
connection  with  the  preceding  general  averment,  it  sets  forth 
that  the  insured's  death  resulted  from  bodily  injuries  caused  by 
his  being  accidently  thrown  upon  the  ground  by  his  team.  The 
matter  is  such  that  it  makes  one  complete  and  consistent  allega- 
tion, and  the  plaintiff's  claim  that  the  general  issue  traversed 
only  the  matter  contained  in  the  general  averment  cannot  be 
sustained.  The  plaintiff  could  not  recover  under  this  declaration 
without  showing  that  the  deceased  was  thrown  to  the  ground  by 
his  team ;  but  this  being  established,  she  could  recover  whether 
death  was  caused  by  a  blow  from  the  team,  by  the  concussion  of 
the  fall,  or  by  the  crossing  of  the  wheels  substantially  as  alleged. 
This  statement  renders  a  specific  reference  to  the  second,  third 
and  fourth  requests  unnecessary.  The  failure  of  the  court  to 
confine  the  jury  to  the  allegations  of  the  declaration  requires  a 
reversal  of  the  case. 

The  remaining  question  involves  a  construction  of  the  poli- 
cy. The  policy  did  not  insure  against  death  occasioned  wholly 
or  partly,  directly  or  indirectly,  by  disease  or  bodily  infirmity. 
The  defendant  requested  a  charge  that  the  plaintiff  could  not  re- 
cover if  the  death  was  caused  wholly  or  partly  by  disease  or 
bodily  infirmity,  and  this  was  complied  with.  The  defendant 
also  requested  a  charge  that  the  plaintiff  could  not  recover, 
even  if  the  death  was  found  to  have  been  caused  by  acci- 
dent, if  it  was  also  found  that  disease  or  bodily  infirmity  con- 
tributed in  any  degree  thereto.  This  request  was  apparently 
framed  to  secure  an  instruction  upon  the  phrase  ''directly  or  in- 
directly," but  it  may  be  doubted  whether  the  word  "degree''  was 
such  as  to  give  it  the  force  intended.  If  not,  the  question  as 
to    the    effect    of    the    words    "directly    or    indirectly"    was 
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not  saved.  Bat  the  request  has  been  treated  as  presenting  this 
question,  and  under  the  circumstances  it  may  properly  be  given 
that  effect  without  further  examination* 

The  court  stated  the  inquiry  to  be  whether  the  deceased 
died  solely  by  reason  of  the  injuries  received  by  the  accident — 
whether  the  accident  was  the  direct  cause  of  the  death ;  referred 
to  the  plaintifE's  claim  that  the  apoplexy  causing  the  death  was 
produced  by  the  accident,  and  to  the  defendant's  claim  that  the 
apoplexy  was  the  result  of  natural  causes  ;  and  charged  that  the 
plaintiff  must  show  that  an  accidental  injury  was  the  direct 
cause,  or  the  sole  cause,  of  the  death,  and  that  he  could  not  re- 
cover if  the  death  was  caused  wholly  or  in  part  by  disease  or 
bodily  infirmity.  The  request  above  set  forth  was  not  complied 
with  unless  a  compliance  can  be  found  in  this  instruction. 

The  circumstantial  evidence  bearing  upon  the  cause  of  the 
insured's  death  presented  the  question  whether  he  was  stricken 
with  spontaneous  apoplexy  and  fell  in  a  place  where  the  wheels 
passed  over  him,  or  whether  he  accidentally  fell  where  the 
wheels  passed  over  him  and  suffered  apoplexy  as  a  result  of  the 
injuries  received.  The  defendant  contends  that  if  the  insured 
fell  before  the  wheels  because  of  an  apoplectic  fit,  not  sufficient 
to  cause  death,  and  was  killed  by  the  pressure  of  the  wheels,  it 
might  truly  be  said  that  his  death  was  caused  directly  and 
wholly  by  the  accident,  and  yet  the  case  be  within  the  exception 
of  the  policy.  A  few  authorities  are  referred  to  in  elucidation 
of  this  claim. 

In  Winspear  v.  The  Accidental  Insurance  Co.  6  Q.  B.  Div. 
42,  and  in  Lavrrence  v.  Accidental  Insurance  Co.  7  Q.  B.  Div. 
216,  the  company  was  held  liable  for  accidental  deaths  which 
would  not  have  occurred  but  for  fits  of  apoplexy.  But  the  ex- 
ceptions in  the  policies  there  construed  did  not  contain  the  word 
^^  indirectly"  nor  an  equivalent  expression,  and  the  reasoning  ad- 
vanced in  support  of  the  decisions  indicates  that  if  there  had 
been  such  a  provision  the  result  would  have  beeti  different.  In 
Manufacturers^  Accident  Indemnity  Co.  v.  ^Dorgan  7  C.  0^  A. 
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581,  the  facts  presented  the  same  situation,  and  the  policy  was 
like  the  one  in  suit ;  and  upon  a  review  of  the  cases  above  cited, 
it  was  considered  that  the  word  '^  indirectly"  broadened  the  ex- 
ception and  required  a  different  conclusion. 

We  think  the  view  of  the  Circuit  Court  of  Appeals  is  cor- 
rect. The  policy  does  not  insure  against  an  accidental  death 
which  is  caused  indirectly  by  disease.  If  the  insured's  fall  was 
caused  by  disease,  that  disease  was  the  cause  of  his  death  within 
the  meaning  of  the  exception.  His  helpless  plight  in  the  tracks 
of  the  approaching  wheel  was  due  to  the  apoplectic  stroke,  and 
to  that  alone.  An  accidental  death  by  crushing  is  caused  indi- 
rectly by  disease,  if  the  person  falls  in  the  place  of  ^danger  be- 
cause of  disease.  The  death  is  caused  directly  and  wholly  by 
the  crushing,  but  it  is  nevertheless  caused  indirectly  by  the  dis- 
ease. It  was  necessary  for  the  plaintiff  to  show,  not  only  that 
the  injury  received  was  the  direct  cause  of  death,  but  that  dis- 
ease did  not  indirectly  cause  the  death  by  subjecting  the  insured 
to  that  injury.  The  charge  failed  to  present  this  view  to  the 
jury. 

Jvdgment  reversed  and  cattse  remanded. 
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ACCEPTANCE. 

Of  money  offered  as  a  bribe,  what  constitutes.    State  v.  Smith,  366. 
Of  drafts  shown  by  book  entries.    Pott  v.  Keneraon,  941. 

ACTION  ON  THE  CASE. 

When  case  is  the  more  appropriate  remedy,  although  assumpsit  may  be 

maintained.    Holden  v.  Rutland  JR.  JR.  Co,,  166. 
Facte  showing  a  breach  of  contract  only  for  which  no  recovery  can  be  had 

in  an  action  on  the  case.    AUetaon  v.  Powers,  417. 

ACTIONS. 

An  action  by  a  father  for  the  seduction  of  his  minor  daughter  doQs  not 

survive.    Davis  v.  Carpenter,  259. 
Facts  showing  no  cause  of  action.    AUetsan  v.  Powers,  417. 
A  woman  may  maintain  an  action  for  the  alienation  of  her  husband's 

affections.    Knapp  v.  Wing,  334. 
Action  at  law  by  foreign  receiver  not  maintainable.    Sparks  v.  Estabrook, 

101.    King  v.  Cochran,  107. 

ACT  OF  GOD. 
Question  of,  held  not  to  be  involved.   Oriffith  v.  N.  E,  Telephone  Co.,  441. 

AGENCY. 

Of  wife  in  sale  of  intoxicating  liquor.    State  v.  Leonard,  102. 

Of  assistant  town  clerk  in  delivering  instruments  to  clerk.  Blair  v.  Ritchie, 
311. 

Evidence  of  instructions  conveyed  through  agent.    Ibid. 

Agent  may  testify  that  he  followed  instructions  of  principal.     Ibid, 

Declaration  of  agent  when  a  part  of  the  res  gestae.    Ibid. 

Declaration  of  agent  when  not  a  part  of  the  res  gestae,  Hardvnck  Savings 
Bank  v.  Drenan,  438. 

Declaration  of  agent  as  to  a  matter  to  which  his  employment  does  not  ex- 
tend.   Ibid. 

Negligence  of  agent  fibputed  to  principal.  Boyden  v.  Fitchburg  R.  R.  Co,, 
89. 
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AGREEMENTS. 

See  CONTBACTB. 

ALIBI. 

Definition  of.    State  v.  Powers,  168. 

When  establiflhed.    Ibid. 

Submission  of  question  of  alibi  to  the  Jurr.    Ibid» 

ALIENATION  OF  AFFECmONS. 
See  Actions. 

AMENDMENT. 

When  leave  to  amend  pleadings  is  discretionary.    LamoiUe  County  National 

Bank  v.  Hunt,  337. 
Of  grand  juror's  complaint  in  appellate  court.    State  v.  Brown,  410. 
Judgment  on  demurrer  in  a  criminal  case  reversed  pro  forma  that  state's 

attorney  might  amend.    State  v.  Auttin,  46. 

APPEAL. 

From  appraisal  of  land  damages  under  No.  265,  Acts  of  1896.  LUtleton 
Bridge  Co.  v.  Pike,  7. 

Time  for  filing  motion  for  an  appeal  from  a  decree  rendered  in  vacation. 
CHreene  v.  McDonald,  268. 

Appeal  without  permission  of  court  from  decree  dismissing  a  bill  of  fore- 
closure.   Martin  v.  Palmer,  409. 

Appeal  from  final  decree  in  chancery  carries  up  the  whole  case.  Sheldon 
V.  Clemmons,  185. 

ARBITRATION. 

Submission  to  arbitration  revocable  before  award.    SarttveU  v.  Soiolei,  270. 

Agreement  not  to  revoke  ineffective.    Ibid. 

* 

ARGUMENT  AND  REMARKS  OF  COUNSEL. 

Argument  to  be  confined  to  the  evidence.  Wood  v.  Agostines,  51.  BlaiedeU 
and  Barron  v.  Davie,  295. 

No  argument  from  the  absence  of  testimony  equally  available  to  both  par- 
tite.   Ibid. 

Remarks  of  counsel  to  be  governed  by  the  evidence.  Boyden  v.  FUekburg 
R.  R.  Co.,  89. 

Departure  in  argument  from  position  during  trial  when  no  deprivation  of 
legal  right  is  shown.    Blaiedell  and  Barron  v.  Davis,  295. 
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Diacietion  of  trial  court  in  respect  to  argoznents.    Ibid. 
Soggestion  by  argament  of  facte  not  in  evidence.    Ibid. 
Reference  to  files  in  the  case  not  connected  with  the  trial.     Ibid, 
Beference  to  facts  as  within  the  knowledge  of  persons  who  have  not  testified 

becaose  of  incompetence.    Ibid. 
Reference  to  knowledge  of  counsel  of  facts  not  in  evidence.    Ibid. 

ARREST  OF  JUDGMENT. 

Motion  in,  does  not  reach  irregnlarities  in  the  jury  room.  State  v.  Johnionr 

118. 
One  count  good  and  verdict  general.    Stale  v.  Smith,  366. 

ASSIGNMENT. 
By  heir  of  his  expectancy.    FuUer  v.  Parmenter,  862. 

AUDITA  QUERELA. 
Jurisdiction  of  justice  determined  in  an  action  of.     Sartwtll  v.  Sowles,  270^ 

BAIL. 

Return  on  execution  conclusive  as  to  time  of  return  in  eeire  faciae  against 
bail.     Yatter  v.  PUHn,  255, 

BANES. 
See  Ck>NBTm3noNAL  Law,  Ck>spoRATioire,  Tbustxi  Pbocbs. 

BETTERMENTS. 
See  EjBcncsMT. 

BILLS  AND  NOTES. 
See  Nbgotiablb  iNsrBUMXirrB. 

BONDS. 

Separate  bonds  of  co-assignees  in  insolvency.  Court  of  Imolveney  v.  Alex" 
andeTf  15. 

Duty  of  obligee  to  sureties  on  employee's  bond.  C(mn.  Oenercd  Life  Im. 
Co.  V.  ChoBe,  176. 

Fraud  of  obligee  in  concealing  from  sureties  on  employee's  bond  past  dis- 
honesty of  employee.    Ibid. 
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BREACH  OF  PROMISE. 
See  GoNTRAciB. 

BREAKING  FROM  VILLAGE  LOCK-UP. 
An  offense  under  V.  S.  5094.    StaU  v.  Dohney,  260. 

BRIBERY. 

Definition  of,  and  concrete  instruction  with  reference  to.    StaU  v.  Smilh^ 

366. 
Acceptance  of  money  offered  as  a  bribe.    Ibid. 

CASES. 

(  Specially  followed,  reviewed  or  distinguished. ) 

Suae  y.  ShaOtuck,  69  Yt.  403,  followed.    SlaU  v.  RichardMn,  49. 

Johnton  y.  InuibuTg,  47  Yt.  32,  distinguished.  HoadUy  y.  International  Paper 

Co,,  79. 
Holcomb  y.  Danby,  51  Vt.  435,  distinguished.    Ibid. 
Duran  y.  Ineurance  Co,,  63  Yt.  440,  distinguished.    Ibid. 
Towle  y.  Wilder,  57  Vt.,  622,  reyiewed.    Hawley  y.  Hurd,  122. 
Nichols  y.  Hooper,  61  Vt.  295,  reyiewed.    Ibid. 
Craig  y.  Ounn,  67  Vt.  92,  reyiewed.    Ibid. 
Murtey  y.  AUen,  71  Vt.  377,  followed.    King  y.   Cbc^ran,  107.    Sparhi  y. 

JSSitadrooibs,  101. 
Jbne»  y.  EUi»,  68  Vt.  544,  distinguished.    BlaitdeU  and  Barron  y.  Davie,  295. 
Granite  Co.  y.  Ifu^Ziibm,  66  Vt.  465,  distinguished.    lUd, 
Warner  y.  Warner^ 8  Estate,  37  Vt.  350,  distinguished.   In  Re  Chuld^s  Will,  316. 
Hall  y.  Simpson,  63  Yt.  601,  distinguished.    Mead  y.  Iforetotm,  323. 
<SKate  y.  Nooks,  70  Yt.  247,  distinguished.    Knapp  y.  PFin^,  334. 

CHANCERY. 

When  equity  will  not  restrain  the  production  of  private  letters.  Barrett  y. 
Fish,  18. 

The  general  rule  that  equity  will  enjoin  the  unauthorized  publication  of 
private  letters  recognijEed.    Ibid. 

A  threatened  sale  of  a  homestead  will  be  enjoined.    Hyser  v.  Mansfidd,  71. 

Equity  will  prevent  as  well  as  remove  a  cloud  upon  title.    Ibid. 

A  court  of  equity  will  provide  a  competent  support  for  a  wife  from  property 
that  comes  to  her  in  her  own  right,  though  not  held  to  her  sole  use.  Cur- 
tis v.  Simpson,  232. 

Statutory  liability  of  stockholders  enforceable  in  equity  by  receiver.  Barton 
National  Bank  v.  Atkins,  33. 
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Statutory  liability  of  stockholders  enforceable  in  equity  against  estates  of 
deceased  stockholders,  heirs  and  legatees.    Ibid, 

Assignees  in  insolvency  of  co-partnership  liable  as  a  stockholder  are  proper 
parties  to  a  bill  in  equity  to  enforce  the  stockholder's  statutory  liability. 
Ibid. 

Standing  in  equity  of  creditors  of  an  insolvent  partnership  in  reei>ect  to  the 
insolvent  estate  of  a  deceased  partner.    Ibid, 

Equitable  interference  with  proceedings  at  law.    Ddaney  v.  Broton,  344. 

Equitable  jurisdiction  original  and  concurrent  in  oases  of  unfair  advantage 
in  proceedings  at  law  gained  by  mistake  or  fraud.    Ibid. 

Forecloeore  on  annulment  of  quitclaim  deed  and  reinstatement  of  mort- 
gage.   Howard  v.  Clarke  429. 

Foreclosure  accounting  by  mortgagee  in  possession  who  has  occupied  and 
conveyed  supposing  his  title  absolute.    Ibid. 

Interest,  permanent  improvements,  rents  and  profits  and  taxes  paid  as  ele- 
ments in  such  accounting.    Ibid. 

Motion  for  appeal  rendered  in  vacation,  when  to  be  filed.  Oreene  v.  Mc- 
Donald, 268. 

Appeal  from  final  decree  carries  up  the  whole  case.  Shddon  v.  Clemmontf 
185. 

Practice  on  the  overruling  of  a  demurrer.    State  v.  Massey,  210. 

Discretion  of  the  chancellor  upon  the  overruling  of  a  demurrer.    Ibid. 

Considerations  guiding  the  discretion  of  the  chancellor  upon  the  overruling 
of  a  demurrer.    Ibid. 

Liability  enforceable  in  equity  by  party  to  be  benefited.  Congregational 
Society  v.  Flagg,  248. 

Signature  of  orator's  solicitor  a  sufficient  signature  to  a  bill  of  fprecloeure. 
Mart^  V.  Palmer,  409. 

Appeal  without  permission  of  court  from  a  decree  dismissing  a  bill  of  fore- 
closure.   Ibid. 

When  judgment  creditor  must  resort  to  chancery.  Rvlland  JR.  JR.  Co.  v. 
Chaffee,  404. 

Equitable  Jurisdiction  when  remedy  at  law  is  inadequate.    Ibid. 

See  Intoxigatinq  Liquor. 

CHARACTER. 
See  Evidence. 

CHARGE. 

Listruction  more  favorable  than  request.    Hyde  v.  Swanton,  242. 
Request  improperly  restrictive.    Ibid. 
Denial  of  request  not  applicable  to  the  case.    Ibid. 
Listructions  as  to  the  law  bind  the  jury.    Ibid. 
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Instraction  to  jury  to  disregard  the  reading  in  their  hearing  from  a  law-book. 

lUd. 
Ohaige  upon  the  subject  of  reasonable  doabt  held  sufficient    &ateY.  Tottm, 

73. 
The  doctrine  as  to  inadequacy  of  charge  without  erroneous  statement  of 

legal  principle.    Ibid. 
Charge  viewed  as  a  whole.    Ibid. 
Charge  more  favorable  to  excepting  party  than  he  was  entitled  to.    Hood-- 

ley  Y.  IrUemational  Paper  Co>,  79. 
Charge  as  favorable  to  excepting  party  as  he  was  entitled  to.    Ibid. 
Denial  of  request  unsound  in  part.    Boyden  v.  Filehburg  R.  R.  Cb.,  89. 
Denial  of  request  based  on  isolated  fact.    Ibid. 
Denial  of  request  immatorial  under  finding  of  the  jury.    Ibid. 
Presumption  as  to  charge  not  recited  in  full.    State  v.  Leonard^  1Q2. 
Error  in  reception  of  evidence  cured  by  chai^.    CkmerA  v.  Skinner ^  159. 
Cautionary  instructions,  discretion  of  court  in  respect  to.    State  v.  PowerB^ 

168. 
Submission  of  question  of  alibi  in  connection  with  main  question  of  guilt 

or  innocence.    Ibid. 
Correct  charge  as  to  reasonable  doubt  when  there  is  evidence  in  support  of 

an  alibi.    Ibid. 
Inconsistent  instructions.    State  v.  Fitzgerald^  142. 
Charge  presumed  to  be  such  as  the  evidence  required  unless  record  shows 

otherwise.    Daggett  v.  Champlain  Manufacturing  Co.^  332. 
Jury  to  be  instructed  as  to  the  legal  tendency  of  evidence*    State  v.  Smithy 

366. 
References  to  evidence.    Ibid. 
Evidence  and  its  weight  left  to  the  jury.    Ibid. 
Appropriate  statement  of  unquestioned  law.    Ibid. 

General  statement  of  the  law  and  concrete  instruction  taken  together.    Ibid. 
Substantial  compliance  with  requests.    Ibid. 
Denial  of  request  not  applicable  to  the  evidence.    Ibid. 
Charge  giving  respondent  full  benefit  of  his  claim.    State  v.  Doherty,  381. 
Charge  favorable  to  respondent.    Ibid. 

Question  improperly  submitted  to  the  jury.    RotoeU  v.  Estate  of  Lewis,  163. 
Use  of  appropriate  illustration.    Ibid. 

Not  to  be  inferred  that  illustration  covers  the  entire  case.    Ibid. 
Denial  of  abstract  request.    Ibid. 
References  to  testimony  fairly  made.    Ibid. 

• 

CLOUD  ON  TITLE. 
See  Chamcert. 
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OOMMISSIONERd. 
See  EsTATis  of  Dksasxd  Pkbsoks.    Jxtbisdiction. 

CONSIDERATION. 

See  COMTRACIB. 

CONSTITUTIONAL  LAW. 

No  consUtutioxial  right  to  trial  by  jary  in  an  appeal  from  a  deciBion  of  com- 

miflsioners  on  the  estate  of  a  deceased  person.    Hurlburt  y.  MUler^s 

EtUUe,  110. 
Corporations  including  national  banks  are  not  citizens  under  Art.  4,  sec.  2 

of  the  Federal  Constitution.    HawUy  y.  Hurd^  122. 
Corporations  including  national  banks  are  not  citizens  under  section  one  of 

the  Fourteenth  Amendment.    Ibid. 
Corporations  are  persons  under  section  one  of  the  Fourteenth  Amendment. 

Ibid. 
Constitutional  protection  of  national  banks  as  instrumentalities  of  the  Fed- 
eral Goyemment.    Ibid, 
The  incidental  discrimination  made  by  V.  8.  1806  against  national  banks 

without  this  state  does  not  impair  their  utility  as  instrumentalities  of  the 

Federal  Goyemment.  Ibid, 
The  statute  relating  to  the  licensing  of  dogs  is  constitutionaL    State  y. 

Smith,  140. 
Repealing  statute  so  construed  as  not  to  impair  the  obligation  of  contracts. 

Barton  National  Bank  y.  AtkinSf  33. 
No.  ISO,  Acts  of  1890  relating,  to  the  Brattleboro  Graded  School  District  is 

not  repugnant  to  article  seyen  of  the  Bill  of  Rights.     Totvn  School  Dii- 

triet  y.  School  District  No.  f ,  461. 

CONSTRUCTION  OF  STATUTES. 

Repeal  by  implication.    Barton  National  Bank  y.  Atkins,  33. 

Repealing  act  so  construed  as  not  to  impair  the  obligation  of  contracts. 
Ibid, 

When  popular  meaning  of  words  will  preyail  oyer  the  technical  sense. 
Mitchell  y.  Blanchard,  85. 

Construction  of  the  word  ''descends"  as  used  in  Y.  S.  2613.    Ibid, 

Construction  of  the  word  '*  salary ''  as  used  in  an  amendment  to  the  char- 
ter of  Montpelier.    Montpdier  y.  Senter,  112. 

Retroepectiye  legislation  not  fayored  in  construction.    Ibid, 

Considerations  of  justice  m  construction  of  statutes.    Ibid. 

Bearing  of  remedial  character  of  a  statute  upon  its  construction.    Ibid. 
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A  village  lock-up  is  a  place  to  which  the  provisions  of  Y.  8. 6004  are  appli- 
cable.   Suae  V.  Dohney,  260. 

V.  8.  5094  is  not  limited  in  its  application  to  places  of  confinement  estab- 
lished at  the  time  of  its  original  enactment.    Ibid. 

Construction  of  the  act  providing  for  recovery  on  an  insurance  contract 
under  the  general  counts  in  assumpsit.  Wertkeim  v.  Fidfliiy  &  CoKuaUy 
Co,,  326. 

Act  as  construed  declaratory.    Ibid. 

Retrospective  effect  given  only  as  the  result  of  clearly  expressed  intention 
or  necessary  implication.    Barber  v.  DummerOon,  330. 

'*  Illness  "  within  the  meaning  of  **  accident "  as  used  in  V.  8. 1667.  De- 
laney  v.  Bfown,  344, 

Statute  not  to  be  enlarged  by  implication  unless  implication  is  necessary  to 
make  it  effective.     Yaiter  v.  Smilie,  349. 

Under  Y.  S.  1723  there  is  no  implication  of  a  right  to  execution  upon  sur- 
render by  bail.    Ibid, 

No  implied  enlargement  of  Y.  S.  1723  is  necessary  to  render  it  effective. 
Ibid. 

Construction  of  the  statute  permitting  a  defendent  in  ejectment  to  recover 
for  betterments.    RuUand  R,  R,  Co.  v.  Chaffee,  404. 

Construction  of  Acts  passed  at  the  same  session.  Town  School  Dittria  v. 
School  District  No.  2,  451. 

No.  130,  Acts  of  1890,  not  repealed  by  No.  5,  Acts  of  1890.    Ibid. 

Acts  passed  at  the  same  session  not  presumed  to  repeal  one  another.    BAd. 

Legislative  journals  in  aid  of  construction.    Ibid, 

Manifest  purpose  of  an  enactment  determinative  of  the  meaning  of  its 
language.    Ibid. 

*'As  before  this  act ''  construed  to  mean  ''  unaffected  by  this  act.''    Bnd. 

Under  the  construction  necessary  to  be  put  upon  the  present  school  law, 
Y.  8.  848  provides  the  only  method  of  division  of  public  money  known 
to  the  law.    Ibid. 

Construction  of  Y.  S.  3860  and  3864  as  to  jurisdiction  of  commissioners 
appointed  thereunder.    RrtJda'nd-CarMdian  R.  R.  Co.  v.  C.  V.  Ry.  Co.,  128. 

Construction  of  statutes  permitting  in  general  terms  the  exercise  of  the 
right  of  eminent  domain.    Ibid. 

Such  authority  not  construed  to  permit  the  taking  for  an  inconsistent  use 
of  property  already  devoted  to  a  public  use.    Ibid. 

How  only  an  implication  can  arise  of  authority  to  take  for  one  public  use 
property  already  taken  for  another  public  use.    Ibid. 

Construction  of  statute  imposing  personal  liability  upon  directors  of  a  cor- 
poration.    Farr  v.  Briggs*  EstcUe,  225. 
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**  To  "  as  used  in  V.  S.  3821  constraed  as  a  word  of  inclusion.  LUtieton 
Bridge  Co,  v.  Pike,  7. 

Constniction  of  statute  exempting  from  taxation  the  capital  of  certain  cor- 
porations.   Richardson  y.  St,  Albans,  1. 

Construction  of  the  phrase  **  the  laws  of  this  State  "  as  used  in  V.  S.  411. 
Ibid. 

CONTRACTS. 

Substance  distinguished  from  mere  form  in  construction  of.    Rioux  y.  Rye-- 

gate  Briek  Co.,  148. 
Substantial  intent  the  controlling  consideration  in  construction  of.    Ibid. 
Duty  imxKMed  by  necessary  implication  upon  a  party  to  a  contract.    Ibid. 
Implied  coyenants  and  promises.    Ibid. 
Reasonable  time  for  performance.    Ibid. 
Reasonable  time  dependent  on  circumstances.    Ibid. 
Circumstances  in  which  parties  contract  to  be  considered.    Ibid. 
Fair  and  just  construction  fayored.    Ibid. 
Breach  of  contract  which  goes  to  the  essence.    Ibid. 
Breach  which  operates  as  an  external  condition  subsequent.    Ibid. 
Breach  which  entitles  the  injured  party  to  be  discharged.    Ibid. 
Breach  which  does  not  go  to  the  essence.    Ibid. 
Breach  compensable  in  damages.    Ibid. 
Mutual  promises  a  consideration  for  each  other.    PaUon  y.  Gardiner  Brothers, 

47. 
Construction  of  a  lease  making  a  building  a  fixture.    Boyd  y.  Douglass,  449. 
Construction  of  a  contract  to  marry  unconditional  as  to  time.    Clement  y. 

Skinner,  159. 
Effect  of  agreement  as  to  time  of  marriage  subsequent  to  contract  to  marry, 

Ibid. 
Effect  upon  a  contract  to  marry  within  a  fixed  time  of  an  indefinite  extension 

of  time.    Ibid. 
Case  of  no  yariance  between  a  declaration  on  a  contract  to  marry  and  the 

evidence.    Ibid. 
Personal  liability  of  trustee  on  his  contracts.    Mclntyre  v.  WxUiamson,  183. 
Trustee,  how  relieved  from  personal  liability.    Ibid. 
Rules  determining  the  personal  liability  of  agents  not  applicable  to  trustees. 

Ibid. 
When  statutory  liability  of   directors  is  contractual  rather  than  penal. 

Farr  y.  Briggs'  Estate,  225. 
Facts  equivalent  to  an  ante-nuptial  or  a  post-nuptial  agreement.    Curtis  v. 

Simpson,  232. 
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Contract  obligation  aaaamed  by  aooeptanoe  of  deed.    Con^poHonal  Society 

V.  F^g,  248. 
Facts  showing  breach  of  contract  rather  than  tort.    AUeUon  y.  Powers,  417. 
Oonstniction  of  contract  not  to  engage  in  a  particular  bnsinesB.    Farkhwret 

V.  Brock,  365. 
Acta  which  constitute  no  breach  of  such  a  contract.    Ibid, 
"  Bosiness  "  as  used  in  contracts  in  restraint  of  trade.    Ibid, 
Implied  undertaking  in  respect  to  special  knowledge  and  skill.    Qriffith  v. 

N,  E,  Telephone  Co,,  441. 
Construction  of  accident  insurance  contracts.    ''Wholly  and  continoooaly 

disabled."    Bylow  y.  Union  Casualty  and  Surety  Co,,  326. 
Construction  of  accident  insurance  policy.    ''Wholly  or  partly,  directly  or 

indirectly."    Clark  y.  Employers'  Liability  Aesuranee  Co,,  458. 

CONTRIBUTORY  NEGLIGBNCE. 

SkB  NXQUaXNGE. 

CORPORATIONS. 

Corporations  as  citizens.    Hawley  y.  Hurd,  122. 

Corporations  as  persons.    Ibid, 

What  corporations  are  not  persons  within  the  jurisdiction  of  this  State. 
Ibid. 

National  banks  as  instrumentalities  and  agents  of  the  Federal  Goyemment. 
Ibid, 

Exemption  from  taxation  of  capital  of  corporation  exempts  shares  of 
stock.    Richardson  y.  St,  Albans,  1. 

The  statutory  liability  of  stockholders  enforceable  in  equity.  Barton  Na- 
tional Bank  y.  Atkins,  33. 

Statutory  liability  of  stockholders  enforceable  in  equity  by  a  reoeiyer. 
Ibid, 

Enforcement  of  statutory  liability  of  stockholdera  against  the  estates  of  de- 
ceased stockholders  and  against  heirs  and  legatees.    Ibid, 

Enforcement  of  statutory  liability  of  stockholders  against  the  estate  in 
insolyency  of  a  partnerahip  liable  as  a  stockholder.    Ibid, 

Statutory  liability  of  stockholders  follows  the  stock.    Ibid, 

Statutory  liability  of  directors.    Farr  y.  Briggs'  Estate,  226, 

When  statutory  liability  of  directors  is  contractual  rather  than  penal. 
Ibid, 

When  right  of  action  to  enforce  statutory  liability  of  directors  is  transitory. 
Ibid, 

How  statutory  liability  ol  directors  is  contractual.    Ibid, 
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COSTS. 

In  prosecations  for  habitaal  truancy  payable  by  the  State.  Fay  v.  Barber, 
56. 

Allowed  againat  a  petitioner  who  had  failed  in  his  main  contention.  Rvi- 
Umd-Canadian  R.  R.  Co,  v.  C.  V,  Ry,  Co,,  128. 

In  Supreme  Ck>urt  when  neither  party  entirely  prevailed  on  an  appeal  from 
the  Coart  of  Chancery.    Congregational  Society  y.  Flagg,  248. 

Petition  for  a  new  trial  dismiBsed  with  costs  to  the  petitioner,  his  conten- 
tion prevailing  through  a  remittitur.    Fletcher  y.  FletcJier's  Eitate,  268. 

CRIMINAL  LAW. 

Concessions  by  respondent  on  trial  for  a  misdemeanor.    Stale  y.  Waite,  108. 

When  an  alibi  is  established.    State  y.  Powers,  168. 

Evidence  tending  to  show  an  alibi  considered  in  connection  with  the  main 

question  of  guilt  or  innocence.    State  v.  Potvers,  168. 
Breaking  from  a  village  lock-up  an  offense  under  V.  S.  5094.    State  v. 

Dokney,  260. 
Person  arrested  as  intoxicated  may  be  detained  in  a  village  lock-up.    Ibid. 
Production  of  private  letters  for  purposes  of  public  justice.    Barrett  v.  Fish, 

18. 
Perjury  may  be  committed  in  a  trial  on  an  insufficient  indictment.    State  v. 

Rowell,  28. 
An  indictment  for  perjury  held  bad  for  uncertainty.    Ibid. 
One  cannot  be  punished,  under  V.  S.  2703  and  2704,  for  living  in  this  State 

under  a  marriage  relation  contracted  in  New  Hampshire.    State  v.  Rich- 
ardson, 49. 
Trial  court  may  or  may  not  compel  election  between  counts  charging  the 

same  o^nse.    State  v.  Smith,  366. 
Bribery  under  V.  S.  5086.    Ibid, 
General  verdict  on  trial  under  an  indictment  in  two  counts  one  of  which  is 

good.    Ibid, 
To  a  prosecution  for  keeping  a  dog  without  a  license  it  is  no  defense  that 

the  dog  is  vicious.    State  v.  Smith,  140. 
Complaint  for  keeping  an  unlicensed  dog  held  insufficient.    State  v.  Brown, 

410. 
Complaint  should  state  facts  constituting  the  offense  charged.    Ibid. 
Grand  juror's  complaint  not  amendable  in  substance  in  the  appellate  court. 

Ibid. 

See  Evidence,  Homicide,  Intoxicating  Liquor. 
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CROSS-EXAMINATION. 
See  EviDBNCB. 

DAMAGES. 

Elements  of  pecuniary  loss  to  children  from  death  of  father.  Hoadley  v. 
IrUerruUionaX  Paper  Co.,  79. 

facts  showing  right  to  at  least  nominal  damages,  ffolden  y.  Rutland  R.  R. 
Co,,  156. 

Refusal  of  trial  court  to  set  aside  verdict  for  excessive  damages.  SartweU  v. 
SowUm,  270. 

Damages  to  owners  of  water  powers  by  diversion  of  water.  In  Re  Barre 
Water  Co.,  413. 

Betum  of  water  in  the  form  of  a  city's  sewage  not  to  be  taken  into  consid- 
eration.   Ibid. 

DEATH  BY  WRONGFUL  ACT. 
See  Damaobb. 

DEBT  ON  JUDGMENT. 

The  generaf  issue  is  nul  tiel  record  and  not  nil  debet.     Wood  v.  Agoetines,  51. 

Proof  under  plea  of  niU  tiel  record.    Ibid. 

Extrinsic  evidence  inadmissible  under  plea  of  nvJ.  tiel  record.    Ibid. 

DECLARApONS. 
See  Evidence. 

DEBENTURE. 
Definition  of.    Barton  National  Bank  v.  Atkins,  33. 

DEED. 

Certificate  of  town  clerk  prima  facie  evidence  only.    Blair  v.>  Ritchie,  311. 

Instructions  to  file  but  not  to  record.    Ibid. 

Recording  in  disregard  of  instructions.    Ibid. 

Ratification  of  act  of  recording  by  taking  deed  and  paying  record  fee.  Ibid. 

Limitation  upon  retroactive  effect  of  ratification.    Ibid. 

Rights  dependent  upon  proof  of  time  of  ratification.    Ibid, 

Unrecorded  mortgage  deed  without  possession.    Ibid. 

Obligations  assumed  by  acceptance  of  deed.     Congregational  Society  v.  Flagg, 

248. 
€k)nveyance  by  wife  of  her  real  estate  without  joinder  of  husband.    CurtiM 

V.  Simpson,  232. 
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DEFINITIONS. 

"Business.''    Parkhurst  v.  Brock,  355. 

"  Cider/'    Stale  v.  WaUe,  108. 

"Citizen."    ffawley  v.  Hurd,  122. 

"  Debenture."    Barton  National  Bank  v.  Atkins,  33. 

"  Descends."    Mitchell  y.  ^/anc^rd,  85. 

"Established."    In  Re  Pierpoint's  WUl,  204. 

"  Fermented  cider."    S^aU  v.  Waiie,  108. 

"  General  count."     Wertheim  y.  MdelUy  &  CamaUy  Co.,  326. 

"Illness."    Ddaney  y.  Brovm,  344. 

"Indirectly."     CZarl;  y.  Employer^  Liability  A$iurance  Co,,  458. 

"Oyerseeing."    ByZow  y.  Union  C%Mua2<^  &  Surety  Co,,  325. 

"Person."    HawUy  v.  jHurd,  122. 

"  Personal  estate."    Davie  y.  Cbrpenter,  259. 

"Salary."    Montpdier  y.  Surfer,  112. 

"Suffer."    Hyde  y.  SunmUm,  242. 

"  To  "  used  as  a  word  of  inclusion.    Littleton  Bridge  Co,  y.  Pike,  7. 

"  Wholly  and  continuously."    Bylaw  y.  Union  Casualty  &  Surety  Co.,  325. 

DELIVERY. 

See  Sales. 

DISCOVERY. 
See  Pbobatx  Coubt. 

DISCRETION. 

Discretionary  reference  by  County  Court.    Hurlburt  y.  MiUer^s  Estate,  110. 

Discretion  of  chancellor  upon  oyerruling  a  demurrer.    State  y.  Massey,  210. 

Discretion  of  state's  attorney  under  No.  90,  Acts  of  1898.    Ibid, 

Discretion  of  trial  court  as  to  latitude  of  cross-examination.  Hyde  y.  Swan- 
ton,  242. 

As  to  award  of  certified  execution.    SartweU  y.  Sowles,  270. 

In  respect  to  arguments  of  counsel.    Blaisdell  dc  Barron  y.  Davis,  295. 

Leaye  to  amend,  when  discretionary.  LamoiUe  County  National  Bank  y. 
Hunt,  357. 

In  respect  to  impaneling  the  Jury.    Stale  y.  Smiih,  366. 

As  to  latitude  of  re-examination.    Hyde  y.  Swanton,  242. 

As  to  setting  aside  yerdict  for  excessiye  damages.    SsurtweU  y.  Sowles,  270. 

In  respect  to  election  between  counts.    Ibid. 

DISQUALIFICATION. 
Of  judge.    Hyde  Park  Lumber  Co,  y.  Shepardson,  188. 
Of  justice.    Fairbanks  y.  Rockingham,  419. 
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DIVORCE. 

CoDBtnicfcion  of  V.  8.  2703  and  2701  in  respect  to  marriage  of  the  gnilty 
party.    State  v.  RichartUon,  49. 

DOGS. 

Keeping  a  dog  withoat  a  license.    State  v.  Smith,  140. 

The  statute  relating  to  licensing  is  constitutional.    IHd. 

A  vicious  dog  cannot  lawfully  be  kept  at  all.    Ibid. 

Ck>mplaint  for  keeping  an  unlicenaed  dog  held  insufficient.    State  y  Brown, 

410. 
Compensation  for  damages  done  by  dogs.    Barber  v.  Dummergtan,  390. 
Liability  of  town  under  V.  S.  4841  not  retrospective.    Ibid. 

EJECTMENT. 

Justices  without  jurisdiction  in  ejectment  proper.    Sartwdl  v.  Sovjlet,  270. 

Right  of  defendant  in  ejectment  to  recover  for  betterments.  Rutland  R. 
R.  Co.  V.  Chaffee,  404. 

Right  as  to  betterments  not  afitected  by  constructive  notice.    Ibid, 

Application  of  betterment  statute  to  railroad  company's  right  of  way  ac- 
quired by  power  of  eminent  domain.    Ibid. 

Structures  on  right  of  way  not  necessarily  nuisances.    Ibid. 

Defendant  in  ejectment  may  recover  for  betterments  on  right  of  way  of 
railroad.    Ibid. 

Judgment  creditors  must  in  such  case  resort  to  equity.    J6u/, 

EMINENT  DOMAIN. 

Right  of,  not  to  be  exercised  through  commissioners  under  V.  S.  3860  and 
3864.    RuOandrCanadian  R.  R.  Co.  v.  C.  V.  Ry^  Co.,  128. 

What  would  involve  the  exercise  of  the  power  of.    Ibid. 

Property  already  taken  for  a  public  use.    Ibid. 

Authority  to  take  given  in  general  terms.    Ibid. 

When  only  implied  authority  to  take  can  arise.    Ibid. 

Implication  from  necessity.    Ibid. 

Damages  to  mill-owners  from  the  taking  of  waters  how  determined.  In  Re 
Barre  Water  Co.,  413. 

Estate  of  railroad  company  in  land  taken  by  power  of.  Rutland  Railroad 
Co.  V.  Chaj^ee,  404. 

Application  of  betterment  statute  incase  of  improvements  on  railroad  com- 
pany's right  of  way  taken  by  power  of  eminent  domain.    Ibid. 

EMPLOYEES. 
See  Bonds.    Master  and  Servant. 
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EQUITY. 
See  Chancsrt. 

ESTABLISHED. 

When  a  hospital  was  "established''  within  the  meaning  of  that  word  as 
used  in  a  will.    In  Re  Stimn  PierpoitU*8  WiUf  204. 

ESTATES  OF  DECEASED  PERSONS. 

Commisaioners  are  without  jurisdiction  of  an  equitable  claim.      Barton 

National  Bank  v.  Atkins,  33. 
Enforcement  of  statutory  liability  against  estate  of  deceased  stockholder. 

Ibid. 
Valid  assignment  by  heir  of  his  expectancy.  FuUer  y.  ParmenteTf  362. 

See  WiLiis. 

EVIDENCE. 
Relevancy  in  General. 

Proper  which  meets  claim  of  adverse  party.  Hoadiey  y.  Intematumdl  Paper 
Co.,  79.    Daggett  v.  Champlain  Manufacturing  Co,,  332. 

Similar  but  unconnected  facts  inadmissible.    State  y.  Totten,  73. 

Collateral  facts.  Clark  y.  Smith  and  Haye,  138.  BlaUdeU  and  Barron  y. 
Dans,  295. 

Facts  inter-dependent  for  probatiye  effect.    State  y.  Totten,  73. 

Facts  unconnected  without  proof  of  like  conditions.  SuUivun  y.  Delaware  dc 
Hudson  Canal  Co.,  353. 

Fictitious  defense  in  a  criminal  case  evidence  of  guilt.    Ilnd, 

Unconnected  facts.    State  v.  Doherty,  381. 

Identification  of  property  feloniously  taken.    State  v.  Fitzgerald,  142. 

Recent  possession  of  stolen  property  on  a  trial  for  the  felonious  taking  of 
the  same.    Ibid. 

Bearing  of  the  manner  in  which  one  keeps,  uses  and  exhibits  stolen  prop- 
erty in  his  possession.    Ibid. 

Connected  facts.    Ibid. 

Evidence  conformable  to  issues.    SartweU  y.  Sowles,  270. 

Proof  under  a  plea  of  nul  tiel  record.     Wood  y.  Agostines,  51. 

Evidence  bearing  on  the  probability  of  a  disputed  fact.  BlaisdeU  and  Bar- 
ron y.  2>at;t»,  295. 

Evidence  as  to  the  financial  worth  in  his  life-time  of  one  deceased.    Ibid. 

Unconnected  facts.    Ibid, 

Instructions  conveyed  through  agent  when  a  part  of  the  res  gestae.  Blair  y. 
Ritohie,  311. 
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Agent  may  testify  that  he  followed  instructions  of  principal.    Ibid, 
Evidence  to  show  malice.    Knapp  v.  Wing,  334. 
Showing  influence  of  property  to  alienate  affections.    Ibid. 
Dependent  or  subsidiary  evidence.    State  v.  Smith,  366. 
Facts  irrelevant  to  show  alteration  of  bond.    Hatdwick  Savings  Bank  v. 
Drenan,  438. 

Bemoteness  of  ETidMioe. 

Character  as  to  remoteness  determined  by  other  evidence.    Blaisddl  and 

Barron  v.  Davis,  295. 
Remote  fact.    SuUe  v.  Doherty,  381. 
Ruling  as  to  remoteness  not  ordinarily  revisable.    Ibid, 

CircninttMitial  STidence. 

In  connection  with  proof  of  the  corpus  delicti  in  a  criminal  case.    SUUe  v. 

Fitzgerald,  142. 
Showing  stei>s  preliminary  to  the  consummation  of  the  crime  charged. 

State  V.  Smith,  366. 
Solicitation  of  the  bribe  by  a  respondent  charged  with  bribery.    Ibid^ 
Negotiations  claimed  to  have  culminated  in  the  bribery  charged.    Ibid. 
Conduct  tending  to  show  guilt.    Ibid, 

Evidence  to  show  preparation  for  crime.    State  v.  Doherty,  381. 
Showing  premeditation  when  the  crime  charged  is  murder.    Ibid. 

Ascertainment  of  facts  by  evidence  wholly  circumstantial.    Clark  v.  Emr 
players*  Liability  Assurance  Co.,  458. 

Opinion  and  Export  Evideneo. 

Identification  more  than  mere  opinion.    State  v.  Powers,  168. 

Submission  of  hypothetical  question  to  opposing  counsel.  State  v.  Doherty, 

381. 
Lack  of  opportunity  to  examine  hyx>othetical  question  as  a  ground  of 

objection.    Ibid. 
Range  of  facts  in  evidence  to  which  hjrpothetical  question  relates  affects 

the  weight  of  the  testimony  elicited  but  not  its  admissibility.    State  v. 

Doherty,  381. 

Prima  Fade  iTideneo,  Heasnro  and  Bordon  of  Proof. 

Prima  facie  evidence  of  negligence  on  the  part  of  a  railroad  company  under 

V.  S.  3926.    Farrington  v.  Rutland  R.  R.  Co,,  24. 
Burden  of  proof  as  to  negligence  under  V.  S.  3926.    Ibid. 
Burden  of  proof  as  to  contributory  negligence.    Boyden  v.  Fitchburg  R.  R. 

Co.,  89. 


Vt.]  INDEX.  487 

Town  clerk's  certificate  on  deed  only  prima  fade  evidence  of  time  when  it 

was  left  for  record.    Blair  v.  Ritchie,  311. 
Measure  and  burden  of  proof  of  insanity  in  a  criminal  case:     S^ate  v. 

Doherty,  381. 
Measure  and  burden  of  proof  in  respect  to  an  alibi.    State  v.  PowerSf  168. 

Declarations. 

Of  a  third  person  to  show  that  he  committed  the  crime  with  which  a  re- 
8i>ondent  is  charged,  inadmissible.    State  v.  TotteUf  73. 

As  characterizing  possession.    Ibid. 

Mere  recital  of  past  transactions  by  which  posession  was  acquired.     Ibid, 

Declarations  of  party  who  is  a  witness  as  evidence  in  chief  and  as  impeach- 
ing evidence.    Herrieh  v.  McCawley,  240. 

Circumstances  and  conversation  giving  force  and  certainty  to  declarations. 
BUnsdell  and  Barron  v.  DavU,  295. 

Natural  imx)ort  of  declarations  made  in  conversation.    Ibid. 

Declarations  of  agent  when  not  a  part  of  the  res  gestae.  Rardimck  Savings 
Bank  v.  Drenan,  438. 

Declaration  of  agent  as  to  matter  to  which  his  employment  does  not  ex- 
tend.   Ibid. 

Declaration  of  opinion  or  information  rather  than  of  knowledge.    Ibid. 

Declarations  of  agent  a  part  of  the  res  gestae.    Blair  v.  Ritchie ,  311. 

Admiiiions  and  Concessions. 

Admission  as  ground  of  receiving  book.    Blaisdell  and  Barron  v.  DaviSf  295. 

Scope  of  admission  as  to  correctness  of  book.    Ibid. 

Admissions  of  a  party  charged  with  crime.    S^ate  v.  Smith,  366. 

Silence  under  accusation  express  or  implied.    lUd. 

Concessions  in  lieu  of  evidence  on  trial  for  a  misdemeanor.    State  v.  Waiie^ 

108. 
Effect  given  to  a  concession.    Rloux  v.  Ryegate  Brick  Co.,  148. 

Character. 

Evidence  of  good  character  in  behalf  of  one  charged  with  crime.    J^ate  v. 

Totten,  73. 
Period  to  which  evidence  of  good  character  relates  to  be  considered.    Ibid. 
Tendency  of  evidence  of  good  character  on  the  part  of  one  charged  with 

crime.    State  v.  Fitzgerald,  142. 

Docnmentary  Evidence. 

Production  of  private  letters  for  purposes  of  public  justice.  Barrett  v.  Fish, 
18. 


488  INDEX.  [72 

That  the  possessor  of  such  letters  tending  to  criminftte  the  writer  is  a  state's 

attorney  is  immaterial.    Ibid. 
Endorsement  on  note,  evidence  of  what.     Palmer  v.  Lawrence,  14. 
Writings  admissible  in  connection  with  oral  testimony.  State  v.  Fitzgerald, 

142. 
Copies  of  lost  writings  found  by  the  court  to  have  been  lost.    Ibid. 
Book  entries  made  in  the  regular  course  of  business.    State  v.  Powers,  168. 
Entries  bearing  upon  the  reliability  of  the  book.    Ibid. 
Impeachment  of  book  by  inspection.    Ibid, 
Plan  as  evidence.    Hyde  v.  Swanton,  242. 
Judgment  in  a  criminal  case  as  evidence  in  a  civil  proceeding.    State  v. 

Adame,  253. 
Book  made  admissible  by  admissions.    BlaisdeU  and  Barron  v.  Davie,  295. 
Inventory  as  evidence  of  financial  worth  in  his  life-time  of  one  deceased. 

Ibid. 
Original  books  of  account  as  independent  evidence.    Poet  v.  JTmer^on,. 341. 
Mere  form  not  material  to  admissibility  of  book.    Ibid. 
Acceptance  of  drafts  shown  by  book.    Ibid. 

Oral  and  Eztxinsio  Evidence. 

Of  a  warranty  in  connection  with  receipted  statement  of  account.    Putnam 

^    V.  McDonald,  4. 

To  show  that  a  note  purporting  to  be  witnessed  was  not  witnessed  when 
delivered.     Webster  v.  Smith,  12. 

When  rule  as  to  oral  evidence  to  vary  a  written  instrument  has  no  applica- 
tion.   Ibid. 

As  to  true  date  of  a  writ,  the  date  appearing  to  have  been  altered.  SartweU 
V.  SwoUs,  270. 

Waiver  of  the  Statute  of  Frauds,  by  not  objecting  to  oral  evidence.    Ibid. 

When  not  admissible  to  show  partial  failure  of  consideration  of  note.  Rue- 
sell  V.  Rood,  238. 

Oral  evidence  to  contradict  officer's  return.     Yatter  v.  Pitkin,  255. 

Extrinsic  fact  in  connection  with  school  district  record.  BlaisdeU  and  Bar- 
ron V.  School  District,  63. 

Proof  of  want  of  jurisdiction  in  debt  on  judgment.     Wood  v.  Agostines,  51. 

To  show  when  deed  was  left  for  record.     Blair  v.  Ritchie,  311. 

Presnmptions. 

Presumption  that  language  used  is  understood  according  to  its  plain  import. 

Clement  v.  Skinner,  159. 
Presumption  of  payment  from  lapse  of  time.    Fletcher  v.  Fletcher' 8  Estate, 

268. 
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Preaomption  as  to  attachable  property  of  absent  debtor.     Yatter  y.  Smilief 

349. 
Presamption  of  correctness  of  officer's  returns.     Yatter  v.  Pitkin,  255. 

» 

Ezperiments. 

Illastrations  and  experiments  as  evidence.    Hardwich   Savings  Bank  y. 

Drenan,  438. 
Experiments  before  the  jnry.    Ibid. 
Experiments  by  the  jury.    Ibid. 

Harmless  Evidenoa. 

An  instance  of.  Court  of  Insolvency  y.  Alexander,  15. 

That  a  fact  is  conceded  renders  error  in  proving  it  harmless.    Hyde  v. 

SwanUm,  242. 
Irrelevant  testimony  which  is  not  prejudicial.    Ibid, 
Error  in  reception  of  evidence  cured  by  verdict.    Ibid, 

Legal  Sufficiency  and  Tendency  of  Evidence. 

Evidence  sufficient  to  support  findings  of  trial  court.  BlaiideU  and  Bar- 
ron V.  School  Districtj  63. 

To  be  submitted  to  the  jury  on  a  trial  for  burglary.    Stale  v.  FUzgerald,  142. 

Evidence  tending  to  sustain  the  declaration.  Clark  v.  Employers^  Liability 
Assurance  Co.,  458. 

Cause  of  action  to  be  proved  as  alleged.    Ibid. 

Proof  of  matter  alleged  under  a  restrictive  or  explanatory  videlicet.    Ibid. 

Evidence  how  viewed  on  a  motion  for  a  verdict.  Boyden  y.  Fitchburg  R.  R. 
Co.,  89. 

Legal  tendency  of  evidence  for  the  court.    State  v.  Smith,  366. 

Evidence  of  a  party  viewed  as  a  whole  in  determining  its  tendency.  Carter 
V.  a  V.R.  R.  Co.,  190. 


Inferences  firom  Evidence  and  its  Absence. 

Evidence  ground  for  opposing  inferences  of  fact.    Clark  v.  Employers* 

Liability  Assurance  Co.,  46S. 
Inferences  from  non-production  of  book.    Blaisddl  and  Barron  v.  Davis, 

295. 
Inferences  as  to  letter  not  produced.    Ibid. 
Inferences  of  fact  from  language  of  letter  as  to  facts  within  the  writer's 

knowledge.  Ibid. 
Non-production  of  incompetent  evidence.    Ibid. 
Absence  of  evidence  equally  accessible  to  both  parties,  prejudicial  to  neither. 

Wood  v.  AgosHnes,  51.    Daggett  v.  Champlain  Manufacturing  Co.,  332. 
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WeighinflT  ETidenee. 

Evidence  in  the  light  of  matters  of  common  knowledge.    Oriffiih  v.  N.  E. 

Telephone  Co..  441. 
Cautionary  instructions  as  to  evidence.    State  v.  Pmoers,  168. 

Introdiietioii  of  ETideaca. 

Error  in  reception  cured  by  charge.     ClemerU  y.  Skinner,  159. 

Objection  after  answer.    State  y.  Powers^  168. 

Objection  too  late.    State  v.  Fitzgerald^  142. 

Question  construed  in  accordance  with  its  substantial  import.    State  y. 

Powers,  168. 
Party  may  contradict  or  explain  the  testimony  of  his  own  witness.    Hyde 

y.  Swanton,  242. 
Discretion  of  court  as  to  latitude  of  re-examination.    Hyde  y.  Suxinton,  242. 
When  reception  of  evidence  is  not  rendered  error  by  ultimate  development 

of  immateriality.     Clark  v.  Employert^  Liability  Assurance  Co.,  458. 
Exclusion  of  irresponsive  hearsay  not  specifically  objected  to  at  the  taking 

of  a  deposition.    Ibid. 
Admissibility  of  a  party's  evidence  must  be  apparent  when  offered.    Ibid. 
Order  of  evidence  under  rulings  not  excepted  to  determines  what  is  rebuttal . 

Blaisdell  and  Barron  v.  Davis,  295. 
Particular  question  at  particular  time.    Knapp  v.  Wing,  334. 
Offer  must  show  relevancy.    State  v.  Doherty,  381. 
Immaterial  evidence  not  entitled  to  corroboration.    Ibid. 
Objections  and  exceptions  without  discussion.    State  v.  Doherty,  381. 
Bights  of  excepting  party  to  be  preserved.    Ibid. 
Effect  of  not  objecting  for  variance.   Clark  v.  Employers*  Liability  Assurance 

Co.,  458. 

Witnesses. 

Party  as  a  witness.    Herrick  v.  McCawley,  240. 

Imx)eachment  by  showing  inconsistent  declarations.    Herrick  v.  McCawley, 

240. 
Qualification  of  witness  to  hand-writing.    Blaisdell  and  Barron  v.  Davis, 

295. 


Questions  to  test  accuracy.    Slate  v.  Powers,  168. 

Questions  to  show  the  relations  of  the  witness  with  the  party  calling  him. 

Ibid. 
Showing  by  a  witness  what  his  business  is.    Ibid. 
Cross-examination  to  show  ill-will.    Hyde  v.  Sioardon,  242^ 
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Proper  cross-examination.    Fletcher  v.  Fletcher* b  EOatef  268. 

Unneoessary  embodiment  of  irrelevant  and  prejudicial  matter  in  a  question. 

Clark  Y,  Employers*  LiabilUy  Assurance  Co.,  458. 
Cross-examiner  not  required  to  disclose  the  purpose  of  an  inquiry.    Knapp 

V.  Wing,  334. 
Inquiry  to  show  subject-matter  of  a  correspondence.    Ibid. 

EXCEPTIONS. 

Case  in  which  exceptions  do  not  lie.    lAUUton  Bridge  Co.  y.  PtkCy  7. 

Error  must  affirmatively  appear.    Boy  den  v.  Fiichburg  JR.  JR.  Ob.,  89. 

Presumption  when  record  is  silent.    Hyde  v.  SwanUmy  242. 

The  practice  of  referring  to  a  transcript  of  the  whole  case  is  objectionable 
in  the  extreme.    BlaiedeU  and  Barron  v.  School  District,  63. 

If  a  transcript  of  the  entire  case  is  referred  to  for  exceptions,  any  excep- 
tion relied  on  should  be  pointed  out.    Ibid. 

Questions  not  shown  to  have  been  made  below  will  not  be  considered^ 
Ibid.    StaU  V.  Powers,  168. 

Abandoned  and  new  points.    Suite  v.  Schoolcraft,  223. 

Time  for  filing  exceptions.    Mead  v.  Moretovm,  323. 

EXECUTION. 

Sale  of  homestead  on,  enjoined.    Hyser  v.  Mansfield,  71. 

Time  of  return  shown  by  the  return  itself.     Yatter  v.  Pitkin,  255. 

Bule  as  to  issuance  within  a  year  and  a  day.     Yatter  v.  Smilie,  349. 

Time  for  issuance  extended  only  for  sufficient  reasons.    Ibid. 

What  are  not  sufficient  reasons.    Ibid. 

What  is  not  a  waiver  in  respect  to  time  of  issue.    Ibid. 

v.  S.  1723  affords  no  implication  of  right  to  execution  upon  surrender  of 

debtor  by  bail.    Ibid. 
Alias  and  pluries  executions.    Ibid. 

Execution  on  judgment  for  betterments.    Rutland  JR.  JR.  Co.  v.  Chaffee,  404« 
Execution  cannot  be  levied  on  right  of  way  of  a  railroad  campuiy.    Ibid^- 

EXEMPTION. 
See  Taxation. 

EXPECTANCY. 

Assignment  of,  by  heir.    Fuller  v.  Parmenter,  362. 
Notice  to  ancestor.    Ibid. 
Newactafter  ancestor's  death.    Ibid. 
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FEES. 

Of  jostioes  in  criminal  cases.    Fay  y.  Barber,  55. 

Of  juBtices  for  complaint  and  warrant  in  proceedings  against  intoxicating 

liquor.    Ibid, 
Officers  entitled  to  no  fee  if  liquor  is  not  found.    Ibid, 

(  See  Acts  of  1900,  No.  74. ) 

FELLOW-SERVANT. 
See  Masteb  and  Servant,  Nbgligbncb. 

FILING. 
See  Deed. 

FINDINGS. 

Distinguished  from  recitals  of  evidence.    State  v.  Johnson,  118. 

Of  referee  supported  by  evidence.    Rvmx  v.  Ryegate  Brick  Co.,  148. 

Of  master  sustained  by  substantial  evidence.  Sheldon  v.  Clemmoru,  185. 
Herrick  v.  McCawley,  240. 

Of  trial  court.    Hyde  Park  Lumber  Co,  v.  Shepardson,  188. 

Of  jury  as  related  to  issues  formed.  LamoiUe  County  National  Bank  v.  Hunt. 
357. 

Of  jury  under  erroneous  instructions  not  determinative.  Lambert  v.  Jfum- 
quoi  Pulp  Co,,  278. 

Case  remanded  for  further  findings  by  referee.  Conn,  General  Life  Ins  Co., 
V.  Chaee,  176. 

Finding  of  jury  rendering  request  to  charge  immaterial.  Boyden  v.  Fit^- 
burg  R,  R.  Co,,  89. 

Findings  of  commissioner  based  on  proper  evidence  unaffected  by  recep- 
tion of  improper  evidence.    FuUer  v.  Parmenter,  362. 

FIXTURES. 

What  ordinarily  removable  immaterial  when  lease  is  decisive.    Boyd  t. 

Douglass,  449. 
Building  as  a  fixture     Ibid, 

FORECLOSURE. 
See  Chancbby. 

FRAUD. 

On  sureties,  of  obligee  in  a  bond.    Conn,  Oeneral  Life  Ins,  Co,  v.  Chase,  176. 
**  Fraud,  accident  and  mistake."    Delaney  v.  Broton,  344. 
Fraud  by  heir  upon  ancestor.    FuUer  v.  Parmenter,  362. 
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Beinstatement  of  mortgage  for  fraad.    Howard  v.  dark,  429. 

In  the  absence  of  fraud  findings  supported  by  evidence  are  conclusive. 

Herriek  v.  MeOawUy,  240. 
Ftulure  to  plead  a  proper  offset  not  conclusive  of  fraud  and  collusion. 

Shddcn  v.  Clemmom,  185. 

FRAUDS,  STATUTE  OF. 
A  rule  of  evidence.    Waiver  by  not  objecting.    SartweU  v.  SowUs,  270. 

GRAND  JURY. 

Irregularities  in  grand  jury  room  not  reached  by  demurrer,  motion  to  dis- 
miss or  motion  in  arrest.    State  v.  Johnson,  118. 

GUARANTY. 

A  guaranty  construed  as  limited  rather  than  continuing.    Cheshire  Beef  Co^ 

V.  ThraU,  9. 
Construction  of  guaranties.    Ibid, 

HEIRS  AND  LEGATEES. 
See  Chancxbt,  Estatxs  of  Dbcbasxd  Pxbsons,  Wills. 

HOMESTEAD. 

In  case  of  a  housekeeper  who  is  an  unmarried  man  without  children. 
Byser  v.  Mansfidd,  71. 

See  Chancbbt. 

HOMICIDE. 

Premeditation  when  charge  is  murder.    State  v.  Doherty,  381. 

Time  for  premeditated  determination  to  kill.    Ibid, 

Bearing  of  fear,  fright,  nervousness  and  cowardice.    Ibid, 

When  fear,  etc.  are  consistent  with  murder.    Ibid. 

When  fear,  etc  render  a  homicide  manslaughter.    Ibid, 

When  fear,  etc.  render  a  homicide  justifiable.    Ibid, 

Killing  in  mutual  combat.    Ibid, 

Change  from  murderous  intent  after  affray  begun.    Ibid, 

Question  of  superior  strength  in  connection  with  use  of  revolver.    Ibid, 

See  EviDKNCB,  Nsw  Trial. 

HUSBAND  AND  WIFE. 

An  unmarried  man  without  children  may  be  the  head  of  a  family  and  a 

housekeeper.    Hyserv.  Mansfield,  71. 
Husband's  liability  for  mi^emeanor  of  wife.    State  v.  Leonard,  102. 
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Agency  of  wife  in  sale  of  liquor.    Ibid, 

Beal  estate  of  wife.     CurtU  v.  Simpson,  232. 

Marital  rights  of  husband  in  real  estate  of  wife,  Ibid. 

The  wife's  equity  in  her  real  estate.    Ibid- 

Facts  equivalent  in  their  effect  to  an  ante-nuptial  or  to  a  post-nuptial 

agreement.    Ibid, 
Non-existence  of  reasons  for  marital  rights  of  husband  in  real  estate  of  wife. 

Ibid. 
Cessation  of  marital  rights  of  husband  in  real  estate  of  wife.    Ibid, 
Alienation  of  husband's  affections.     Knapp  y.  Wing,  334. 
Living  under  a  marriage  relation  forbidden  here  but  contracted  in  another 

State.    SUUe  v.  Richardson,  49. 

INJUNCTION. 
See  Changsby,  Inxozicatino  Liquob. 

INSOLVENCY. 

Separate  bonds  of  co-assignees.     Court  of  Insolvency  v.  Alexander,  15. 
Effect  of  discharge  in  insolvency  upon  claims  for  conversion  of  property. 

Paterson  v.  Smith,  288. 
Effect  of  discharge  upon  claim  based  upon  conversion  not  affected  by 

merger  in  judgment.    Ibid, 
Joint  judgment  for  conversion.    Discharge  in  insolvency  of  one  judgment 

debtor.    Ibid. 

See  Chanceby. 

INSURANCE. 

•Construction  of  accident  insurance  contract.  ''Indirectly"  not  synonymous 
with  "partly."    Clark  v.  Employers'  LidbUiiy  Assurance  Co,,  468. 

Proof  of  injury  as  alleged  in  an  action  on  an  accident  insaranoe  policy. 
Ibid. 

Insurance  agent's  bond.    ConrL  General  Life  Ins,  Co.  v.  Chase,  176. 

Construction  of  accident  insurance  policy.  ''Wholly  and  continuonsly  dis- 
abled."   Bylow  V.  Union  CasuaUy  &  Surety  Co.,  325. 

Accident  insurance.    Identity  of  oceui>ation.    Ibid. 

Recovery  on  an  insurance  contract  under  the  general  counts.  Wertheim  y. 
FidelUy  and  CaeuaUy  Co.,  326. 

Acts  of  1896,  No.  121,  Sec.  1,  declaratoqr.    Ibid. 

INTERJBST. 

(On  reinstated  mortgage.    Hoxoard  v.  Clark^  429.. 
On  trust  voluntarily  created.    i6id.  , 
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INTOXICATING  LIQUOR. 

Fermented  cider  included  in  the  category  of  intoxicating  liquors.  State  y. 
Waite,  108. 

Meaning  of  the  word  **  cider''  as  used  in  V.  S.  4463  and  4465.    Ibid. 

Allegations  and  proof  when  the  offense  relied  on  is  the  illegal  sale  of  fer- 
mented cider.    Ibid. 

Concessions  of  sales  in  lieu  of  proof.    Ibid. 

Furnishing  of  intoxicatitlg  liquor  by  a  boarding  house  keeper  to  his  board- 
ers as  a  part  of  their  meals.    J&ate  v.  Lotti,  115. 

Sale  of  methyl  or  wood  alcohol  legal.    Fabor  v.  Qreen,  117. 

Scope  of  the  laws  against  the  liquor  traffic.    Ibid. 

Application  of  the  doctrine  of  res  judicata.  State  v.  Leonardf  102.  .  State  v. 
AdanUf  253.    Bacon  v.  Hunt,  98. 

Proceedings  for  forfeiture  of  liquors  inter  partes  as  to  claimant.  Stale  y. 
Adams,  253. 

Mutuality  of  right  between  State  and  claimant.    Ibid. 

Husband's  liability  for  sales  by  wife.    State  v.  Leonard,  102. 

Extent  of  bar  of  former  conviction.    Ibid. 

Rights  of  person  apprehended  as  owner  or  keeper.    State  v.  Jabbour,  22. 

Person  arrested  as  intoxicated  may  be  detained  in  village  lock-up.  State  v. 
Dohneyj  260. 

Injunction  against  liquor  nuisance.  State  y.  Massey,2\Q.  State  y.  AUisonf  222. 

Construction  of  No.  90,  Acts  of  1898  relating  to  liquor  nuisances.  State  v. 
Massey,  210. 

Discretion  of  state's  attorneys  as  to  joining  owners.    Ibid. 

When  owner  of  premises  should  be  joined.    Ibid. 

Allegation  of  owner's  knowledge  necessary.    Ibid^ 

When  owner  should  be  enjoined.    Ibid. 

When  owner  should  not  be  enjoined.    Ibid. 

Liability  of  owner  for  costs  when  enjoined.    Ibid. 

Landlord's  liability  for  nuisance,  same  as  at  common  law.    Ibid. 

Scope  of  injunction  against  owner.    Ibid. 

Scope  of  injunction  against  keeper.    Ibid. 

Mortgagees  as  parties  defendant.    Ibid. 

Allegation  of  right  of  possession  or  control  necessary.    Ibid. 

Allegation  of  maintenance  of  nuisance  not  necessary.    Ibid. 

JURISDICTION. 

Justice  without,  when  title  to  land  is  concerned.    SartweU  v.  Sowles,  270. 
Justice  without,  in  ejectment  exoept  under'  V.  S.  1560.    Ibid, 
Question  of,  rendered  res  judicata  in  an  action  of  audita  querela.    Ibid. 
Of  Probate  Court  under  V.  S.  2613.    Mitchell  v.  Blanchard,  86. 
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JURY. 

Qaeations  of  fact  for  the  jury.    Bcicon  v.  Hunif  98. 

Limitation  on  constitational  right  to  jury  trial.    Hurlburt  v.  Miller's  EtUUe 

110. 
Question  improperly  submitted  to  the  jury.    lUhoeU  v.  EstcOe  of  LewU,  163. 
Bound  by  instructions.    Hyde  v.  SwanUmy  242. 
Jury  drawn  from  part  of  the  array.    LamaiUe  County  NaHanal  Bank  v. 

Hunt,  357. 
Imi>anelling  the  jury.    Preliminary  examination.    Slate  t.  ^S^t^,  366. 
Business  relations  of  juryman  with  contemplated  witness.    Itnd. 
Remote  prejudice..or  bias.    Ibid, 
Irregularities  in  the  grand  jury  room.    Slate  v.  Johneon,  118. 

See  EviDKNcs,  Nbgugencb. 

JUSTIFICATION. 
None  under  process  void  on  its  face.    SartweU  t.  Sowles,  270. 

LANDLORD  AND  TENANT. 

Landlord's  liability  for  nuisance  maintained  by  tenant.  State  y.  McMey,  210. 
Tenancy  at  will  created  by  an  oral  lease.    SartweU  y.  Sowles^  270. 
Tenancy  at  will  may  ripen  into  a  tenancy  from  year  to  year.    Ibid. 
Lease  may  determine  what  fixtures  are  removable.    Boyd  v.  Douglass^  449. 
Building  as  a  fixture.    Ibid, 

LIMITATIONS. 
See  Statute  of  Limitations. 

MASTER  AND  SERVANT. 

Provision  by  master  of  safe  place  in  which  to  work.    Lambert  v.  iftMugtun 

Pulp  Co,,  278. 
The  provision  of  a  staging  does  not  ordinarily  pertain  to  the  duty  of  the 

master.    Ibid,     Oarro^o  v.  Miller ,  284. 
Master's  liability  in  respect  to  material  furnished  for  a  staging.   Lambert  v. 

Mismquoi  Pulp  Co,,  278. 
Non-liability  of  master  in  respect  to  construction  of  staging.    /6ui 
Relation  of  master  to  defective  part  of  staging  alone  material.    Oarrow  v. 

MUler,  284. 
Foreman  a  fellow-servant  in  respect  to  the  construction  of  a  staging.  Ibid, 

Lambert  v.  Miesisquoi  Pulp  Co.,  278. 
Workman  who  comes  upon  a  job  after  the  staging  is  built.    Ibid, 
Duty  of  after-employed  workmen  in  respect  to  staging.    Ibid, 
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Negligence  of  an  incompetent  fellow-servant.    Ibid, 

Case  in  which  the  fellow-servant  doctrine  is  held  not  to  be  involved.  Hocui'' 

ley  V.  IntemaHandl  Paper  Co,,  79. 
Duty  of  mining  company  to  employees.     Severance  v.  N.  E,  Tale  Co.,  181. 
Risks  due  to  master's  negligence.    Ibid. 
The  fellow-servant  doctrine  stated.     Oarrow  v.  Miller,  281. 

See  Agxncy,  Nbguoence. 

MANDAMUS. 

Gases  of.  Fay  v.  Barber,  56.  YaUer  v.  SmUie,  349.  Fairbanks  v.  Rocking- 
ham,  419. 

MORTGAGE. 

Ownership  of  property  not  relinquished  by  taking  a  mortgage  thereon. 

Hyde  Park  Lumber  Co,  v.  Shepardson,  188. 
Relation  of  mortgagee  to  premises  maintained  as  a  nuisance.    State  v.  Mob- 

sey,  210. 

See  DsKD,  Chancery,  Pijcdqs. 

MURDER. 
See  HoMiciDB. 

NEGLIGENCE. 

When  the  question  of  negligence  is  for  the  court.  Carter  v.  C.  F.  R.  R. 
Co.,  190.    Kilpatrick  v.  Orand  Trunk  Ry.  Co.,  263. 

Working  on  Sunday  not  a  proximate  cause  of  an  injury  received  while  so 
working.    Hoadley  v.  International  Paper  Co.,  79. 

Imputed  negligence.    Boyden  v.  FUchburgh  R.  R.  Co.,  89. 

Duty  to  one  in  self-incurred  danger.  Willey  v.  Boston  &  Maine  R.  R.  Co., 
121. 

Plaintiffs  negligence  remote,  defendant's  proximate.    Ibid. 

Plaintiff's  contributory  negligence  disclosed  by  his  own  case.  Carter  v.  C. 
V.  R.  R.  Co.,  190. 

Negligence  of  traveller  at  railroad  crossing.    Ibid. 

Prudence  and  vigilance  required  of  traveller  at  railroad  crossing.    Ibid. 

Reciprocal -duties  of  traveller  and  railroad  company.    Ibid. 

Traveller  must  not  neglect  duty  in  reliance  upon  railroad  company's  per- 
formance of  duty.    Ibid. 

.Lack  of  due  warning  by  railroad  company  bears  upon  the  duty  of  the  trav- 
eller.   Boyden  v.  FUchburg  R.  U.  Co.,  89. 

Duty  of  traveller  to  '*  look  and  listen."    Ibid. 

32 
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Ck)ntributory  negligence  of  plaintiff  when  defendant's  negligence  lies  in 

the  disregard  of  a  statutory  duty.    KUpalrick  v.  Qrand  Trunk  Ry.  Co.f 

263. 
Negligence  of  plaintiff  remote.     Ibid. 
Implied  undertaking  of  telephone  comi>any  in  respect  to  special  knowl* 

edge  and  skill.     Griffith  y.  N,  E.  Telephone  Co.^  441. 
Duty  of  telephone  company  in  respect  to  the  use  of  known  and  approved 

devices  for  safety.    Ibid. 
Duty  of  railroad  comjMiny  in  respect  to  the  use  of  appliances  for  safety. 

Farrington  v.  Rutland  R.  R.  Co.,  24. 
No  duty  baded  on  conjecture.     Ibid. 
Cases  in  which  the  question  of  negligence  was  for  the  court.     Carter  v.  C 

F.  JR.  R.  Co.,  190.    KUpatriek  v.  Qrand  Trunk  Ry.  Co.,  268. 
Cases  in  which  the  question  of  negligence  was  for  the  jury.    Farrinffton  v. 

RuOand  R.  R.  Co.,  24.     Boydm  v.  FUchburg  R.  R.  Co.,  89.      WiUey  v. 

Soiton  and  Maine  R.  R.  Co.,  120.    Severance  v.  N.  E.  Talc  Co.,  181.  Lam- 

heri  V.  Miuisquoi  Pulp  Co.,  278.    Sullivan  v.  Ddawart  and  Hudson  Canal 

Co.,  363.     Qriffiih  v.  N.  E.  Telephone  Co.,  441. 

See  Maotkr  and  Servant. 

NEGOTIABLE  INSTRUMENTS. 

Negotiability  of  a  school  district  order.  BlaisdeU  dc  Barron  v.  School  Dis- 
trict, 63. 

Attachment  by  trustee  process  of  negotiable  i>aper  transferred  to  a  bank 
without  this  State.    HawLey  v.  Hurd,  122. 

Construction  of  the  words,  "  I  will  pay  this  note  at  any  time/'  endorsed 
on  a  note  by  the  maker.    RoweU  v.  Estate  of  Lewis,  168. 

Construction  of  the  words,  **  good  at  any  time,''  endorsed  on  a  note  by  the 
maker.     Ibid. 

Who  are  original  parties  to  a  note.    Russell  v.  Rood,  238. 

Partial  failure  of  consideration.     Ibid. 

Showing  that  a  note  was  not  witnessed  when  delivered.  Webster  v. 
Smith,  12. 

An  endorsement  on  a  note  evidence  of  what.    Palmer  v.  Lawrence^  14. 

Sale  of  merchandise  to  be  applied  on  a  note  '  RoweU  v.  Estate  of  Lewis,  163. 

Application  made  by  law.     Ibid. 

Signer  of  note  expressly  promising  as  principal  cannot  defend  as  surety. 
Lamoille  County  National  Bank  v.  Hunt,  357. 

Waste  of  collateral  securities  furnished  by  maker  of  note  not  sued.     Ibid. 

See  Puii)G>. 
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NEW  TRIAL. 

Surprise.    One  party  misled  by  the  other.     Webster  y.  Smith,  12. 
Newly  discovered  evidence,  in  part  rebutting.    State  v.  Powers^  168. 
Remittitur  on  petition  for  new  trial.    Fletcher  v.  Fleteher^s  EstaUy  268. 
Newly  discovered  evidence  of  insanity  of  respondent.  Staie  v.  Doherty,  381. 
Newly  discovered  evidence  of  insanity  with  the  other  evidence  must  gen- 
erate a  doubt  of  guilt.     lUd. 

NOTICE. 

Notice  filed  with  the  general  issue.    Blaisdell  and  Barron  v.  Davis,  295. 

Notice  in  the  nature  of  a  plea.     Ibid, 

Notice  not  a  specification.     Ibid, 

Notice  to  ancestor  of  assignment  of  expectancy  in  his  estate.  FuUer  v. 
Parmenier,  362. 

Right  as  to  betterments  of  defendant  in  ejectment  not  affected  by  con- 
structive notice  of  title.    RtUland  R.  R,  Co,  v.  Chaffee,  404. 

Deed  recorded  contrary  to  instructions  not  constructive  notice.  Blair  v. 
RUekU,  311. 

Notice  of  assistance  to  poor  person.    Mount  HoUy  v.  Peru,  68. 

NUISANCE. 

Erections  on  right  of  way  of  railroad  company  not  necessarily  nuisances. 
Rutland  R.  R.  Co.  v.  Chaffee,  404. 

See  Intoxicating  Liquob. 

PARTIES  TO  ACTIONS. 

Beneficiary  may  sue  on  insurance  contract.    Clarke  v.  Employers*  lAahility 

Assurance  Co,,  458. 
Liability  enforceable  in  equity  by  the  one  to  be  benefited.    Congregational 

Society  v.  Flagg,  248. 

See  Chamceby,  Intoxicating  Liquob. 

PAUPERS. 

When  town  is  liable  for  the  support  of  a  married  woman  living  apart  from 

her  husband.    Mount  Holly  v.  Peru,  68. 
Notice  of  assistance  to  a  married  woman  living  apart  from  her  husband. 

Ibid. 
Pauper  kept  by  one  town  in  another  is  a  resident  of  the  supporting  town. 
f        Sheldon  Poor  House  Ass'n.  v.  Sheldon,  126. 

Education  of  i>auper  children  by  the  town  of  their  residence.     Ibid, 
Education  of  pauper  children  in  the  public  schools  of  the  town  in  which 

they  are  kept.     Ibid. 
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PAYMENT. 

Application  of  purchase  price  of  goods  sold  in  i>ayment  of  an  indebtednees. 

RaweU  v.  EstaU  o/Leuns,  163. 
Application  of  a  i>ayment  made  to  apply  on  an  indebtedness  consisting  of 

several  debts.    Ibid. 
Presumption  of  x>ayDient  from  lapse  of  time.    Fletcher  v.  Fletcher's  Estate, 

268. 

PERJURY. 

May  be  committed  on  a  trial  under  an  insufficient  indictment.    State  v. 

RoweU,  28. 
Indictment  bad  for  uncertainty.    Ibid, 

PERSONAL  ESTATE. 

Right  of  a  father  to  the  services  of  his  daughter  is  not,  within  the  meaning 
of  V.  S.  2446.    Davis  v.  Carpenter,  259. 

PLEADING. 

The  general  issue  in  an  action  of  debt  on  judgment.    Wood  v.  Agostines,  51. 
Irregularities  in  the  grand  jury  room  not  reached  by  a  motion  to  dismiss, 

a  demurrer,  or  a  motion  in  arrest.    State  v.  Johnson,  118. 
Demurrer  for  insufficient  allegation  of  damages  overruled.    Hblden  v.  Rut- 
land K  R.  Co.,  156. 
Indictment  for  perjury  held  bad  for  uncertainty.    State  v.  Rowell,  28. 
Sufficient  declaration  ux>on  a  contract.    Clement  v.  Skinner,  159. 
True  date  of  writ  shown  under  a  motion  to  dismiss.  SartweU  v.  Sofdes,  270. 
General  issue  with  notice.    BlaisdeU  and  Barron  v.  Davis,  295. 
Notice  in  the  nature  of  a  plea.    Ibid. 
Notice  not  in  the  nature  of  a  specification.    Ibid, 
Declaration  in  the  general  counts  on  an  insurance  policy.     Wertheim  v. 

Fidelity  and  Casualty  Co.,  326. 
The  general  counts  must  contain  a  count  appropriate  to  the  cause  of  action. 

Ibid, 
Loss  of  conMortium  the  gist  of  an  action  for  the  alienation  of  the  auctions 

of  a  husband.    Knapp  v.  Wing,  334. 
Denial  of  leave  to  amend  discretionary.    Lamoille  County  National  Bank  ▼. 

Hunt,  357. 
Plea  of  res  judicata  after  suit  commenced.    Ibid. 
Complaint  for  keeping  an  unlicensed  dog  held  insufficient.  State  v.  Broton^ 

410. 
Complaint  should  state  facts  constituting  the  offense  chai^ged.     Ibid. 
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Grand  jaror'a  complaint  not  amendable  in  substance  in  the  appellate  court. 
Ibid. 

Office  of  a  videlicet.    Clark  v.  Employers'  LiaJbUUy  Amirance  Co.,  458. 

Eelevant  and  consistent  allegations  under  a  videlicet  traversed  by  the  gen- 
eral issue.    Ibid. 

Unnecessary  but  relevant  allegations.    Ibid. 

See  Chancery,  Intoxicatinq  Liquob. 

PLEDGES. 

Transaction  constituting  a  pledge,    Samson  v.  Rouse,  422. 

Possession  essential  to  validity  of  pledge.    Ibid. 

Delivering  back  of  pledge  for  special  purx>ose  does  not  interrupt  possession 

of  pledge.    Ibid. 
Pledged  notes  delivered  back.for  collection.    Ibid. 
Agreement  for  substitution.     When  pledge  fails.    Ibid. 
Agreement  for  pledge  does  not  constitute  a  pledge.    Ibid. 
Pledged  notes  delivered  back  and  mingled  with  other  assets.    Ibid. 
Not  practicable  to  render  notes  indistinguishable.    Ibid. 
Doctrine  as  to  the  commingling  of  property  not  applicable  to  pledged  notes 

delivered  back  for  a  special  purpose.    Ibid. 

PRACTICE. 

Profotm^  reversal  in  Supreme  Court  with  leave  to  amend.  State  v.  Austin, 
46. 

A  concession  taken  to  be  based  on  knowledge  of  the  conceded  fact.  Rioux 
V.  RyegaJte  Brick  Co.,  148. 

Case  remanded  for  further  findings.  Cofnn.  General  Life  Ins.  Co.  v.  Chase, 
176. 

Abandoned  and  new  points  in  the  Supreme  Court.    Staie  v.  Schoolcraft,  223. 

Remittitur  allowed  on  hearing  petition  for  new  trial.  Fletcher  v.  Fletcher* s 
Estate,  268. 

Practice  in  Supreme  Court  with  respect  to  a  discharge  in  insolvency  in  pro- 
ceedings begun  after  final  judgment  below.    Paterson  v.  Smith,  288. 

Case  left  with  the  court.    Mead  v.  Moretoum,  823. 

Case  standing  on  report.    Ibid. 

One  count  good  and  verdict  general.    State  v.  Smith,  366. 

Election  between  counts  charging  the  same  offense.    Ibid. 

Suggestion  of  oversight  in  the  Supreme  Court.  Toion  School  District  v. 
School  District  No.  e,  451. 

Motion  for  re-hearing.    Ibid. 

See  Abguhknt  and  Rbmabks  of  Counsiel,  Chancsbt,  Chabqb,  Criminal 
Law,  Excbftions,  Evidknce,  Intoxicating  Liquor,  Jury,  Plxadinq. 
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PRESUMPTIONa 
See  EviDENCB. 

PRINCIPAL  AND  AGENT. 
See  AojUxcYf  Mastbr  and  Sbbvamt. 

PROBATE  COURT. 

Jarisdiction  of,  to  appoint  a  trustee  of  property,  the  use  of  which  passes  by 

will.    MUcheU  v.  Slanchard,  85. 
Jurisdiction  of,  to  compel  a  discovery  in  respect  to  the  trusts  referred  to 

inV.  8.  2613.    Ibid. 
Commissioner  appointed  by,   without  jurisdiction  of  equitable  claims* 

Barton  National  Bank  v.  Atkins,  33. 

PROCESS. 

Time  of  returning  precept  shown  by  the  return.     Yatter  v.  Pitkin,  255. 
Return  not  to  be  collaterally  attacked.     Ibid. 

Return  on  execution  conclusive  in  action  of  scire  facias  against  bail.     Ibid. 
No  justification  under  process  void  on  its  face.    Sartwdl  v.  Sowles. 
Award  of  certified  execution  discretionary.     Ibid, 

See  Chakceby,  Ezbcution. 

PROMISSORY  NOTES. 
See  Nbgotiablb  iNSTBuif  ents. 

RAILROADS. 

Delivery  of  improper  ticket  to  purchaser  and  denial  of  purchaser's  right  to 

transportation.    Holden  v.  RuUand  R.  R.  Co.,  156. 
See   Ejectment,  Eminent  Domain,  Jubisdiction,  Masteb  and   Sbbvant, 

Negligence. 

RATIFICATION. 
Of  act  of  recording  deed.    Blair  v.  Ritchie,  311. 

REAL  ESTATE. 

Real  estate  of  wife.     Curtis  v.  Simpson,  232. 
The  wife's  equity.    Ibid. 

Conveyance  by  wife  of  her  real  estate  without  joinder  of  husband.    Ibid. 
Separate  character  impressed  ux>on  real  estate  by  understanding  and  con- 
duct.   Ibid. 
Cessation  of  marital  rights  of  a  husband  in  his  wife's  real  estate.    Ibid. 

See  Chanceby,  Fixtubes,  Homestead. 
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RECEIVER. 
See  Actions,  Ghancsry. 

RECORD. 

Construction  of  record  of  school  district  meeting.     Blaitddl  d:  Barron  Y. 

School  District.  63. 
Town  clerk's  certificate  of  record  on  deed.    Blair  v.  Ritchie,  311. 

REFERENCE  AND  REFEREE. 
Discretionary  reference  onder  V.  S.  1437.    HurUmrt  v.  MiUer^s  Estate,  110. 

See  Findings. 

REMITTITUR. 
On  hearing  of  petition  for  new  trial.    Fletcher  v.  Fletcher^ s  Estate,  268. 

REQUESTS. 
See  Chabok. 

RESIDENCE. 

Husband's  residence  determines  that  of  wife.    Mount  Holly  v.  Peru,  68. 

Contemporaneous  intention  as  affecting  residence.    Ibid. 

Residence  of  pauper  supported  by  one  town  in  another.    Sheldon  Poor 

House  Ass* n  v.  Shddon,  126. 
Debtor's  residence  and  absence  without  the  State.     Yatter  v.  Smilie,  349. 

RES  JUDICATA. 

Place  of  contract  for  the  purchase  of  intoxicating  liquor.  Bcuxm  v.  Hunt,  98. 

Intent  with  which  liquor  was  kept  at  the  time  of  a  search.  State  v.  Leon- 
ard, 102. 

Intent  with  which  liquor  was  owned  and  kept.    State  v.  Adams,  253. 

Jurisdiction  of  a  justice  rendered  res  judicata  in  an  action  of  audita  querela. 
Sartwell  y.  Bowles,  270. 

RETURN. 

Not  to  be  collaterally  attacked.     Yatter  v.  Pitkin,  255. 

RIGHT  OF  WAY. 
See  Ejectment. 

SALES. 

Bill  of  sale  and  receipted  statement  of  account  distinguished.  Putnam  v. 
McDonald,  4. 
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Mutual  promisefi  a  consideration  for  each  other.  PatUm  v.  Ckirdiner 
Brothers,  47. 

Passing  of  title  as  between  parties  without  delivery.    Ibid, 

Sale  of  trust  property.  Avails  of  sale  stamped  with  the  trust.  MUehdl  v. 
Bkmehardf  85. 

Place  of  sale  of  intoxicating  liquor.    Bacon  v.  Huntf  98. 

Construction  of  contract  in  respect  to  payment  after  sale.  Rioitx  v.  Rye- 
gale  Brick  Co.,  148. 

Sale  of  improper  railroad  ticket.  Rights  of  purchaser.  Holden  v.  RuUand 
B,  B.  Co.,  156. 

Sale  of  merchandise  to  be  applied  on  an  indebtedness.  BoweU  v.  Eitate  of 
Lewis,  163. 

When  right  to  take  orders  imports  no  right  of  sale.  Hyde  Park  Lumber 
Co,  V.  Shepardson,  188. 

Sale  and  delivery  constituting  a  conversion.    Ibid. 

Isolated  sale  or  two  not  engaging  in  business.    Parkhurst  v.  Brock,  355. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Liability  of  school  district  to  creditor  unaffected  by  No.  20,  Acts  of  1892. 

BlaisdeU  and  Barron  v.  School  District,  63. 
Negotiability  of  school  district  order.    Ibid, 

When  Statute  of  Limitations  begins  to  run  on  school  district  order.    Ibid, 
Construction  of  record  of  school  district.    Ibid, 

Education  of  i>auper  children.    Sheldon  Poor  House  Ast^n  v.  Sheldon,  126. 
School  law.  No.  130,  Acts  of  1890,  not  repealed  by  No.  5,  Acts  of  1890.   Toim 

School  DiOrict  v.  School  District  No,  t,  451. 
Special  legislation  with  regard  to  the  Brattleboro  Qraded  School  District. 

Ibid, 
Share  of  Brattleboro  Graded  School  District  in  the  public  money  determined 

by  the  general  law  at  the  time  of  the  division.    Ihid, 
V.  8.  848  provides  the  only  method  of  division  of  public  money  known  to 

the  present  law.    Ibid. 

SCIENTER. 

Duty  to  know  as  the  equivalent  of  knowledge.    Hyde  v.  SwarUon,  242. 

See  Intozigatihg  Liquor. 

SCIRE  FACIAS. 

Return  of  officer  conclusive  as  to  time  of  return  in  scire  facias  against  bail. 
YaUer  v.  Pilhin,  255. 
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SEARCH  AND  SEIZURE. 
What  does  not  constitute.    Barrett  y.  Fish,  18. 

See  Imtozigatino  Liquor,  Fbxb. 

SEDUCTION. 

An  action  by  a  father  for  the  seduction  of  his  minor  daughter  does  not  sur- 
vive.   Davis  V.  Carpenter,  269. 

STATUTE  OF  FRAUDS. 
See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

Does  not  begin  to  run  on  school  order  until  demand  of  payment.    BlaudeU 

and  Barron  v.  School  Districtf  63. 
Writing  constituting  a  new  promise.    RotoeU  v.  Estate  of  Lewis,  163. 
Writing  constituting  an  acknowledgment  of  a  debt.    Ibid, 
Effect  of  acknowledgment  or  new  promise.    Ibid. 
Time  of  i>ayment,  not  time  of  endorsementi  material.    Ibid, 
Limitation  as  to  time  of  issuance  of  execution  not  analogous  to  the  Statute 

of  Limitations.     Yatter  v.  Smilie,  349. 

STATUTES  CONSTRUED. 

Acts  of  1886,  No.  79,  Barton  National  Bank  v.  Atkins,  33. 

Acts  of  1890,  No.  5,  School  Diet.  v.  School  District  No:  g,  451. 

Acts  of  1890,  No.  130,  Ibid,  451. 

Acts  of  1892,  No.  20,  BlaisdeU  dc  Barron  v.  School  District,  63. 

Acts  of  1894,  No.  133,  Boyden,  Admr.  v.  Fitch,  R,  Co.,  89. 

Acts  of  1896,  No.  86,  Fay  v.  Barber,  55. 

Acts  of  1896,  No.  121,  Sec.  1,   WeHheim  v.  F.  d:  C  Co,,  326. 

Acts  of  1896,  No.  265,  lAttleton  Bridge  Co.  v.  Pike,  7. 

Acts  of  1898,  No.  90,  State  v.  Massey,  210. 

Acts  1898,  No.  95,  Sec.  6,  Greene  v.  McDonald,  258. 

Acts  of  1898,  No.  184,  Montpelier  v.  Senter,  112. 

V.  8.  Chap.  187,  Fabor  v.  Qreen,  117. 

V.  a  411,  Richardson  v.  St.  Albans,  1. 

v.  S.  688,  689,  Sheldon  P,  House  Ast^n  v.  Sheidon,  26. 

v.  a  848,  School  Diet,  v.  School  Diet,  No,  f ,  451. 

v.  a  901,  Fairbanks  v.  Rockingham,  419. 

V.  S.  981,  Davis  v.  Carpenter,  258. 

V.  S.  981,  MaHin  v.  Palmet,  409. 
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V.  S.  1149,  1160,  Blauddl  and  Barron  v.  Davis,  295. 

V.  S.  1162,  Rus9eU  v.  Rood,  238. 

v.  S.  1306,  Havoley  v.  Hurd,  122. 

V.  S,  1437,  HurUmrt  ▼.  MiUer*»  EbL  110. 

V.  S.  1600,  Rut.  R.  R.  Co.  v.  Chaffee,  404. 

V.  S.  1660,  SarhveU  v.  Sowle$,  270. 

V.  S.  1626,  Mead  v.  Moretovm,  323. 

V.  S.  1667,  Delaney  y.  £roii;n  and  Howes  344. 

V.  S.  1723,  rotter  v.  5y»i/w,  349. 

V.  S.  2019.  Fay  v.  Barber,  55. 

V.  S.  2071,  Paterson  v.  /»ni^/i,  288. 

V.  S.  2074,  Ibid,  288. 

V.  S.  2138,  JWd,  288. 

V.  S.  2446,  Davis  v.  Carpenter,  259. 

V.  8.  2595,  HurUmH  v.  Mater's  Est.,  110. 

V.  8.  2613,  Jfitc^tt  V.  Btonc/iard,  85. 

V.  8.  2703,  2704,  StaU  v.  lJic/iar(i»on,  49. 

V.  8.  3172,  ifounf  iJoWy  v.  Peru,  68. 

V.  8.  3360,  3361,  Fairbanks  v.  Rockingham,  419. 

V.  8.  3821,  LiUleton  Bridge  Co.  y.  Pike,  7. 

V.  8.  3860,  Rut.  Can,  R.  R.  v.  C.  F.  IJy.  Co.,  128. 

V.  8.  3864,  Ibid,  128. 

V.  8.  3886,  3887,  KUpatrick  v.  C  T.  Ry.  Co.,  263. 

V.  S.  3926,  FarringUm  y.  Rut.  R.  R.,  24. 

V.  8.  4460,  StaU  v.  WaiU,  108. 

V.  8.  4463,  Ibid,  108. 

V.  8.  4465,  J6uf,  108. 

V.  8.  4471,  State  v.  Leonard,  102. 

V.  8.  4481,  fi/ote  V.  Dohney,  260. 

V.  8.  4547,  Fay  v.  Sar6«r,  56. 

V.  8.  4821,  5ftote  V.  Broum,  410.  ' 

V.  8.  4841,  Barber  v.  ZHimmerrton,  330. 

V.  a  5086,  State  v.  Smith,  366. 

V.  8.  5094,  StaU  v.  Dohney,  260. 

V.  8.  6366,  Fay  v.  Barftcr,  55. 

V.  8.  5387,  Ibid,  55. 

8ee  CoNCTBUcnoN  of  SrATirrBs. 

8TOCK8  AND  8T0CKH0LDEBS. 
See  Corporations,  Chancert,  Taxation. 
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SUNDAY  LAW. 
Sanday  trayel  lawful.    Boydm  y.  FUehburgh  R.  R,  Co,,  89. 

See  Nbqligbnci. 

SURVIVAL  OF  ACTIONS. 
See  Skduction. 

TAXATION. 

Exemption  of  capital  of  corporation  exempts  Rhares  of  stock.    RicTiardson  v. 

Si.  Albans,  1. 
Shares  of  stock  exempt  from  taxation  by  an  authorized  municipal  vote 

must  be  deducted  from  taxpayer's  offset.    IHd. 

TELEPHONE  COMPANIES. 

Special  knowledge  and  skill  required.    Qriffith  v.  N.  E,  Telephone  Co,,  441. 
Implied  undertaking  in  respect  to  special  knowledge  and  skill.    Ibid. 
Oare  required  of  company.    Ibid. 

Duty  in  respect  to  the  use  of  known  and  approved  devices.    Ibid. 
Common  knowledge  of  the  manner  and  places  of  their  use.    Ibid. 

TITLE. 
Title  to  material  attaches  to  manufactured  product.  Hyde  Park  Lumber  Co. 

m 

V.  Shepardscn,  188. 
Title  to  property  not  relinquished  by  taking  mortgage  upon  the  same.  Ibid. 
Passing  of  title  as  between  parties  without  delivery.     Potion  y.  Cardiner 

Brothers,  47. 

TOWNS. 

Liability  of  town  for  damages  done  by  dogs.    Barber  v.  DummersUm,  330. 

Liability  imposed  by-V.  S.  4841  not  retrospective.    Ibid. 

Suit  against  town  for  accident  from  alleged  insufficiency  of  culvert.    Hyde 

V.  Swanton,  242. 
Liability  of  town  for  support  of  pauper  kept  in  another  town.     Sheldon 

Poor  House  Ass*n  v.  Sheldon,  126. 
Education  of  pauper  children  by  the  town  of  their  residence.    Ibid. 
Instruction  of  pauper  children  in  the  school  of  the  town  in  which  they  are 

kept.    Ibid. 
What  town  chargeable  with  the  support  of  a  pauper.      Mount  Holly  v. 

Peru,  6S. 
Pauper  a  married  woman  living  apart  from  her  husband  in  another  town. 

Ibid. 
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TROVER  AND  CONVERSION. 

Bale  and  delivery  constitating  trover.    Hyde  Park  Lumber  Co.  v.  Shepardr 

sorif  188. 
Joint  judgment  for  conversion  and  discharge  in  insolvency  of  one  debtor 

against  whose  estate  the  jadgment  is  proved.    Paterson  v.  Smiik,  288. 
Nature  of  claim  based  on  conversion  not  affected  by  a  judgment  so  far  as 

insolvency  proceedings  are  concerned.    Ibid, 

TRUSTEE  PROCESS. 

A  trustee  can  defend  on  the  ground  of  rights  acquired  by  an  assignee  who 
is  not  a  claimant.    Hawley  v.  Hurd^  122. 

A  resident  trustee  is  chargeable  upon  a  debt  payable  to  a  non-resident  in 
the  state  of  his  domicile.    Ibid, 

Negotiable  paper  transferred  to  a  bank  without  this  State  may  be  attached 
by  trustee  process  before  notice  of  transfer.    Ibid. 

Trustee  deprived  of  his  day  in  court  by  accident.  Reliance  upon  agree- 
ment to  treat  judgment  as  void.   Equitable  relief.  Delaney  v.  Brown^  844. 

See  Constitutional  Law. 

TRUSTS. 

Avails  of  sales  of  trust  property  stamped  with  the  trust  imposed  upon  the 
property  itself.    MUchell  v.  Blanchard,  85. 

Jurisdiction  of  the  probate  court  to  appoint  a  trustee  under  V.  S.  2613. 
Ibid, 

Jurisdiction  of  probate  court  to  compel  discovery  as  to  the  trusts  men- 
tioned in  V.  S.  2613.    Ibid. 

Simple  or  dry  trust.     Wctde  v.  Button,  136. 

Creation  of  a  valid  voluntary  trust.    Ibid. 

A  valid  voluntary  trust  not  defeated  by  a  will  subsequently  made  by  the 
donor.    Ibid. 

Personal  liability  of  trustees.    McIrUyre  and  WardweU  v.  WUliavMon,  183. 

Transactions  within  scope  of  trusteeship.    Ibid. 

Trustee  how  relieved  from  personal  liability.    Ibid. 

Rule  as  to  liability  of  agents  not  applicable  to  trustees.    Ibid. 

VERDICT. 
Error  in  reception  of  evidence  cured  by  verdict.    Hyde  v.  SwanUm,  242. 

WATERa 
See  Eminxnt  Domain. 
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WILLS. 

Effect  given  to  the  probable  intention  of  a  testatrix  as  gathered  from  the 
language  of  her  will.    In  Re  Susan  Pierpoint*8  Will,  204. 

Meaning  given  to  the  word  ''established''  as  used  in  a  will,  with  reference 
to  a  hospital.    IHd. 

Provision  for  investment  merely  of  fund  bequeathed.  Congregational  Sod- 
dy  V.  Flagg,  248. 

Provision  giving  legatee  a  contingent  right  to  the  possession  of  a  fund  be- 
queathed.   Ibid, 

Bevival  of  will  upon  destruction  of  revoking  will.    In  Re  OouldPe  WiU,  316. 

Republication  not  necessary  to  revival.    Ibid. 

Bevival  depends  upon  intention  accompanying  destruction  of  revoking 
will.    Ibid, 

No  presumption  from  mere  destruction  of  revoking  will.    Ibid, 

Intention  of  testator  as  to  revival  of  former  will.  Recognition  of  its  exist- 
ence. Solicitude  for  its  preservation.  Satisfaction  with  its  provision. 
Purpose  to  die  testate.    Ibid. 

Proof  of  testamentary  capacity  on  probate  of  revived  will.    Ibid. 

Property  devised  in  trust.     MilclieU  v.  Blanchard,  85. 

Property  which  passes  by  will  ''descends''  within  the  meaning  of  that 
word  as  used  in  V.  S.  2613.    Ibid. 

A  will  cannot  defeat  a  valid  voluntary  trust  created  by  the  testator  in  his 
life-time.     Wade  v.  BuiUm,  136. 

WITNESSES. 
See  Evidence. 
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